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kintosh, Edinburgh  L'niversity. 

Criminal  Law  Amendment  Act. — C.  N.  John- 
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Criminal  Letters. — The  Clerk  of  Justi- 
ciary (G.  L.  Crole,  Advocate). 
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mary— H.  H.  Brown,  Procurator- Fisail 
of  Morayshire. 

Crofters^  Holdings  Acts. — C.  X.  Johnston, 
Advocate. 
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Chief  Constable  (15uruh).— ]>y  the  Biii-li  Tdlice  (Scotland)  Act, 
189:2,  s.  78,  three  elusses  of  burghs  may  appoint  a  chief  constable— (1) 
Those  having  a  population  of  not  less  than  7000,  wliicli  at  the  date  of 
the  passing  of  the  Act  maintained  a  separate  jwlice  force.  (2)  Burghs 
which  at  the  date  of  the  last  census  had  a  population  of  not  less  than 
20,000;  and  (3)  Any  burgh  which  can  prove  to  the  satisfaction  of  the 
Sheriff,  on  the  application  of  the  commissioners,  that  it  lias  a  population  of 
not  less  than  20,000. 

Powers  and  Duties. — The  chief  constable  appoints  the  constables  in  the 
burgh,  subject  (wliere  a  contribution  is  made  from  the  public  funds)  to  such 
regulations  as  may  be  made  by  the  Secretary  for  Scotland  (Burgh  Police  Act, 
1892,  s.  78 ;  Police  (Scotland)  Act,  1857,  c.  72,  s.  3).     He  also  directs  the 
distribution  of  the  constables  within  the  burgh,  and  he  may  suspend  or 
remove  them  at  pleasure.     He  has  all  tlie  powers  and  privileges  which  any 
constable  or  police  oflicer  duly  appointed  has,  by  virtue  of  common  law  or 
statute,  in  the  burgh,  and  in  any  county  in  which  the  burgh  is  wholly  or  par- 
tially situated,  and  in  any  burgh  contiguous  or  adjacent  to  such  burgh,  and 
in  any  harbour,  bay,  loch,  or  anchorage  within  or  adjoining  such  burgh   or 
county  (s.  80).    (See  Constai'-le  ( iiuKGii.)    The  chief  constable's  duty  and  that 
of  the  constables  appointed  by  him  is  to  see  to  the  guarding,  patrolling,  and 
watching  of  the  burgh,  and  to  afford  assistance  in  all  matters  relating  to 
the  preservation  of  peace  and  good  order,  the  suppression  of  nuisances,  the 
removal   of  obstructions  within   the   burgh,  the   enforcement  of  byelaws, 
orders,  rules,  and  regulations  made,  or  to  be  made,  by  the  commissioners, 
and  to  attend  the  police  courts  of  the  burgh.     The  chief  constable  may  be 
roipiired  to  attend  at  meetings  of  the  conunissiouers,  and  to  furnish  them  with 
all  explanations  relating  to  matters  falling  within  his  several  departments  of 
duty  (s.  80).   (See  Constable  (Bukgii).)    A  chief  constable,  with  the  consent 
of  the  magistrates,  may  appoint  any  constable  to  act  in  his  stead  during  any 
temporary  absence  or  illness,  with  power  to  act,  in  case  of  his  death,  until 
the  appointment  of  his  successor ;  but  the  connnissioners  may,  if  they  think 
fit,  supersede   any  constable   so  appointed,  and   may  appoint  some   other 
person  (s.  90).     On  the  requisition  of  the  Sheriff  of  any  county  or  the  chief 
magistrate   of   any  burgh,  the   chief   constable  of  any  burgh  shall,  if  so 
directed  by  the   magistrates   of   the   burgh,  or,  in  case  of   urgency,  the 
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acting  chief  magistrate,  detach  constables  to  act  in  other  counties  or 
burghs.  On  the  order  of  the  Secretary  for  Scotland,  the  chief  constable 
of  any  burgh  or  county  has  power  to  supply  a  certain  portion  of  the 
police  force,  not  exceeding  ten  per  cent.,  for  any  special  or  temporary 
duty  elsewhere  within  Scotland  (s.  83).  Where  the  magistrates  appoint 
special  constables  (s.  96),  the  roll  is  kept  by  the  chief  constable  (s.  97), 
and  they  are  under  his  direction,  subject  to  such  regulations  as  the 
magistrates  may  make  (s.  98). 

Appointment. — The  appointment  of  chief  constable  is  made  by  the 
commissioners  of  the  burgh,  who  fix  an  annual  salary.  The  appoint- 
ment is  made  at  a  regular  meeting  duly  called  (Watson,  10  S.  481 — 
Competency  of  vote  by  ballot).  A  chief  constable  is  not  removable  or 
subject  to  have  his  salary  diminished  by  the  conmiissioners,  unless  with 
the  approbation  of  the  chief  magistrate  of  the  burgh  and  the  Sheriff,  or,  in 
case  of  their  differing  in  opinion,  of  the  Secretary  for  Scotland ;  but  he  may 
be  suspended  by  the  magistrates,  with  the  consent  of  the  Sheriff,  pending 
any  inquiry  instituted  with  a  view  to  his  removal  (Burgh  Police  Act,  1892, 
s.  78).  A  chief  constable  may  also  be  appointed  to  one  or  more  of  the 
offices  of  burgh  prosecutor,  burgh  surveyor,  inspector  of  cleansing,  inspector 
of  lighting,  sanitary  inspector,  and  firemaster.  He  may  also  be  appointed 
chief  constable  for  two  or  more  adjoining  burghs,  whether  situated  in  one 
or  more  counties,  if  the  commissioners  of  such  burghs  agree  to  join  in  such 
appointment ;  and  the  chief  constable  of  a  burgh  may,  if  the  commissioners 
agree  to  join  in  such  appointment,  be  appointed  by  the  standing  joint- 
committee  of  the  county  chief  constable  of  the  county  in  which  such 
burgh  is  wholly  or  partially  situated,  or  of  any  county  closely  adjacent 
(Burgh  Police  Act,  1892,  s.  78  ;  Police  Act,  1857,  s.  61).  A  chief  constable, 
when  appointed,  makes  the  following  declaration : — "  I  hereby  do  solemnly, 
sincerely,  and  truly  declare  and  affirm  that  I  will  faithfully  discharge  the 
duties  of  the  office  of  constable"  (Burgh  Police  Act,  1892,  s.  79).  For 
pension  provision  (53  &  54  Vict.  c.  67),  and  rewards  for  meritorious  service 
(Burgh  Police  (Scotland)  Act,  1892,  s.  89),  see  Constable. — [Irons,  Burgh 
Felice  Act,  p.  136.] 


Chief  Constable  (County). — The  chief  constable  of  a  county, 
subject  to  the  approval  of  the  standing  joint-committee,  appoints  the  other 
constables  for  the  county,  and  a  superintendent  to  be  at  the  head  of  the 
constables  in  each  division  of  the  county.  He  may  dismiss  all  or  any  of 
them,  and  he  has  the  general  disposition  and  government  of  all  the  con- 
stables so  appointed  (Police  (Scotland)  Act,  1857,  s.  62).  As  to  a  chief 
constable's  liability  for  acts  done  in  his  official  capacity  {Mclvin,  1847, 
9  D.  1129  ;  Pringlc,  1867,  5  Macq.  (H.  L.)  55 ;  Brown,  1874,  1  E.  776)  see 
Constable.  In  the  case  of  burghs  policed  by  the  county,  the  chief  con- 
stable of  the  county  appoints  county  constables  for  the  burgh,  and  one  of 
them  to  act  as  chief  officer  of  police  in  the  burgh,  subject  to  his  orders. 
The  chief  constable  has  all  the  powers  in  the  burgh  of  a  chief  constable 
appointed  by  the  commissioners  under  the  Burgh  Police  (Scotland)  Act, 
1892.  (See  Chief  Constable  (Burgh)  ) ;  Burgh  Police  (Scotland)  Act,  1892, 
8.  81.)  The  chief  constable  is  subject  to  the  lawful  orders  of  the  Sheriff, 
or  of  the  justices  of  the  peace  in  general  or  quarter  sessions  assembled, 
and  to  the  rules  established  for  the  government  of  the  police  force. 
Where  conflicting  orders  are  issued  by  the  Sheriff  and  the  justices  of 
the  peace,  the  orders  of  the  Sheriff  must  be  followed  until  the  Secretary 
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for  Scotland  has  given  a  decision  (Police  (Scotland)  Act,  1857,8.  G).    A  chief 
constable  has  the  powers  and  privileges  which  any  constaljle  has  by  virtue 
of  common  law  or  statute  throughout  the  county  (including  burghs  com- 
prised in  the  county),  and  in  any  harbour,  bay,  loch,  or  anchorage  within 
or  adjoining  the  county  ;  also  he  has  tliese  powers  within  an  adjoining 
county  (Police  (Scotland)  Act,  1857,  s.   11).      A  chief  constable  has  no 
power,  without  the  authority  of  a  magistrate,  to  convey  a  prisoner  to  a 
place  beyond   the  bounds  in  which  he  is  entitled  to  act  {Hollands,  1843, 
5  D.  1352).    With  the  approval  of  the  Sheriff  or  (jf  the  justices  of  the  peace 
in  general  or  quarter  sessions  assembled,  on  appHcation  made  to  him  by  any 
person,  the  chief  constable  may  appoint  additional  constables,  at  the  expense 
of  the  person  applying  (Police  (Scotland)  Act,  1857,  s.  7) ;  and  he  may  be 
directed    to   appoint   additional   constables   to   protect  works  in  progress 
in  a  district  (21  &  22  Vict.  c.  65,  s.  2).     On  the  application  of  the  com- 
missioners of  a  burgh,  a  county  chief  constable,  with  the  consent  of  the  stand- 
ing joint-committee,  may  detach  constables  to  act  in  the  burgh  temporarily 
(Burgh  Police  (Scotland)  Act,  1892,  s.  82).     On  requisition  by  the  Sheriff 
of  any  county  or  the  chief  magistrate  of  a  burgh,  or,  in  case  of  urgency, 
the  chairman  of  the  standing  joint-committee,  a  chief  constable  shall,  if 
so  directed  by  the  standing  joint-committee,  detach  constables  to  act  in 
counties  or  burghs.     On  the  order  of  the  Secretary  for  Scotland,  the  chief 
constable  of  any  county  has  power  to  supply  a  certain  portion  of  the  police 
force,  not  exceeding  ten  per  cent.,  for  any  special  or  temporary  duty  else- 
where within  Scotland  (Burgh  Police  (Scotland)  Act,  1892,  s.  83).     When 
required,  he  must  make  report  of  all  matters  concerning  the  police  of  the 
county  or  burgh  to  the  standing  joint-committee,  justices  of  the  peace,  and 
magistrates  of   burghs   forming   part   of   the  county  for   police  purposes 
(Police  (Scotland)  Act,  1857,  s.  26).     Subject  to  the  approval  of  the  stand- 
ing joint-committee,  a  chief  constable  may  appoint  a  deputy,  in  case  of  his 
being   incapable  from  illness,  or  necessary  absence  from  the   county,  to 
perform  his  duties.     In  case  of  a  vacancy  in  the  ofticc  of  chief  constable, 
a  deputy  may  be  appointed.     Where  a  deputy  is  appointed,  he  has  all  the 
powers,  privileges,  and  duties  of  the  chief  constable,  but  he  cannot  act 
during  any  vacancy  for  more  than  three  months  (Police  (Scotland)  Act, 
1857,  s.  10).    Where  the  police  establishments  of  county  and  burgh  are  con- 
solidated, the  chief  constable  of  the  county  has  the  general  disposition  and 
government  of  all  the  constables,  and  at  his  pleasure  he  may  dismiss  all  or 
any  of  them,  but  he  must  report  the  fact,  with  his  reasons  for  dismissal,  to  the 
chief  magistrate.    No  burgh  constable  who  is  dismissed  by  the  chief  constable 
can  be  reappointed  for  the  same  burgh  without  the  consent  of  the  chief 
constable,  and  no  constable  can  be  dismissed  by  the  burgh  police  authority 
during  the  time  that  any  agreement  for  consolidation  is  in  force  (Police 
(Scotland)  Act,  1857,  s.  62).      The  chief  constable  of   a  county,  or  any 
superintendent   of  a   division  of   a   county,   may,   if  the   standing  joint- 
connnittee  of  the  county  agree  to  join  in  such  appointment,  be  appointed 
chief  constable  of   any  burgh  situated  within  or  closely  adjacent  to  such 
county  or  division  of   a   county.      The  chief  constable  of  a  county  may, 
with  the  sanction  of  the  standing  joint-committee,  appoint  the  chief  con- 
stable of  any  burgh,  situated  wiliiiu  or  closely  adjacent  to  any  division  of 
the  county,  to  be  superintendent  at  the  head  of  the  constables  of  such 
division  of    the  countv,  if  the  commissioners  of  the  burgh  agree  to  the 
appointment  (Burgh  Police  (Scotland)  Act,  1892,  s.  78).     Penalties  provided 
by  the  Police  (Scotland)  Act,  1857,  may  be  recovered  by  complaint  by  inttr 
alios  the  chief  constable  (Police  (Scotland)  Act,  1857,  s.  68). 
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Appointment. — The  standing  joint-committee,  wliich  takes  the  place  of 
the  police  committee,  appoints  the  chief  constable  of  a  county  (Police  (Scot- 
land) Act,  1857,  s.  3;  Local  Government  (Scotland)  Act,  1889,  s.  18  (5)). 
The  appointment  is  made  at  a  meeting  specially  called,  on  not  less  than  ten 
or  more  than  twenty  days'  notice,  or  at  any  adjournment  of  said  meeting, 
and  is  subject  to  the  approval  of  the  Secretary  for  Scotland,  and  to  the 
rules  and  regulations  which  have  been  laid  down  under  the  Police  Act. 
The  appointment  may  be  made  for  two  or  more  adjoining  counties,  if  the 
standing  joint-committees  of  such  counties  agree  to  join  in  such  appoint- 
ment (Police  (Scotland)  Act,  1857,  s.  4).  On  first  appointment,  a  chief 
constable  must  not  exceed  forty-five  years  of  age  (53  &  54  Vict.  c.  67,  s.  24), 
and  when  appointed  he  holds  office  until  dismissed  by  the  standing  joint- 
committee.  His  salary  is  fixed  by  the  standing  joint-committee,  but 
subject  to  the  rules  laid  dow^n  by  the  Secretary  for  Scotland  (Police  (Scot- 
land) Act,  1857,  ss.  1,  3).  On  appointment,  he  takes  the  following  oath 
before  a  Sheriff  or  any  justice  of  the  peace  for  the  county : — "  I  hereby 
swear  that  I  will  faithfully  discharge  the  duties  of  constable"  (Police 
(Scotland)  Act,  1857,  s.  10).  For  provisions  as  to  pension  (53  &  54  Vict. 
c.  67),  see  Constable. 


Child-IYIurdcr. — There  is  no  difference  in  degree  between  the 
murder  of  a  child  and  the  murder  of  an  adult.  In  both  cases,  if  the  guilt 
of  the  panel  is  established,  the  punishment  is  death.  If  the  child  is  not 
completely  born,  the  destruction  of  it,  though  criminal,  is  not  homicide 
(Hmne,  i.  186  ;  Alison,  i.  71 ;  Macdonald,  120  ;  Macallmn,  1858,  3  Irv.  187). 
If,  however,  the  child  has  breathed,  it  is  homicide  if  it  is  killed,  although  the 
killmg  has  taken  place  before  the  child  is  completely  out  of  the  body  of 
the  mother  {Scott,  1892,  3  White,  240). 

The  panel  in  a  child-murder  trial  is,  in  the  majority  of  cases,  the 
mother  of  the  child  which  had  been  born  illegitimate.  The  shame  of  her 
position  not  infrequently  leads  the  mother  of  a  bastard  to  lay  violent 
hands  on  her  offspring.  The  mode  in  which  the  destruction  of  the  child 
has  been  accomplished  frequently  determines  whether  the  crime  amounts  to 
murder  or  is  only  culpable  homicide.  If  the  accused  deliberately  exposes 
her  child  in  a  remote  spot,  where  it  is  unlikely  to  be  found  while  in  life, 
and  the  child  dies  from  the  exposure,  the  crime  undoubtedly  amounts  to 
murder.  On  the  other  hand,  if  the  child  is  placed  at  the  side  of  a 
frequented  road,  where  it  is  likely  to  Ije  found  while  alive,  no  higher  crime 
than  culpable  homicide  is  committed  if  the  child  perishes  from  the 
exposure. 

Other  circvimstances  may  })OJut  more  clearly  to  the  absence  of  that 
wilfulness  or  recklessness  which  characterises  the  crime  of  murder.  Thus 
it  is  only  culpa1)le  homicide  if  the  child  is  suffocated  at  its  birth,  through 
the  mother  making  no  preparations  for,  and  calling  for  no  assistance  at  the 
birth,  although  she  did  not  conceal  tlie  fact  that  she  was  pregnant  {Martin, 
1877,  2  Coup.  379  ;  Scott,  ut  supra).  In  another  case  a  verdict  of  culpable 
homicide  was  returned,  where  the  accused  had  carelessly  folded  up  a  bed 
in  which  a  child  was  lying,  and  caused  its  death,  although  the  jury 
affirmed  that  she  did  not  know,  when  she  folded  up  the  bed,  that  the  child 
was  in  it  {Sutherland,  1856,  2  Irv.  455). 

An  important  consideration,  as  bearing  u])on  tlio  quality  of  the  crime 
committed,  is  the  state  of  the  panel's  mind  at  the  time  of  the  child's  death. 
In  the  case  of  Abercromhie  (33  S.  L.  Pi.  581),  where  a  woman  was  indicted 
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for  the  iimrder  of  her  illegitimate  child,  by  choking  it  immediately  after  its 
birth,  Lord  M'Laren,  in  charging  the  jury,  said,  "  It  is  of  course  a  character- 
istic of  every  case  of  confinement,  and  1  suppose  in  a  special  degree  of  the 
first  confinement  of  a  woman,  that  it  is  a  period  of  very  acute  suffering, 
and  you  will  have  to  consider  this  case  not  only  in  a  question  of  guilty  or 
not  guilty,  but  the  question  also  arises  whether  this  is  to  be  treated  as  a 
case  of  murder  or  of  culpa])le  homicide.  It  is  a  perfectly  legitunate  topic 
of  consideration  that,  according  to  the  evidence,  the  act  was  done 
immediately  after  delivery,  and  apparently  without  premeditation,  at  a  time 
when  the  woman  would  be  experiencing  acute  physical  suffering,  when  she 
was  alone  and  without  assistance,  and  had  apprehensions  as  to  the 
disclosure  of  her  condition  :  and  that  she  may  have  been  guilty  of  an  attack 
upon  the  person  of  her  child,  which  was  illegal  and  criminal,  and  yet  may 
have  done  so  without  realising  an  intention  of  taking  the  life  of  the  child." 
In  the  seventeenth  century  the  crime  of  child-murder  was  so  common, 
and  the  difticultios  of  |)roving  the  crime  were  so  great,  that  the  legislature, 
by  the  Act  IGOO,  c.  21,  introduced  a  statutory  persumptiou  of  child- 
murder  when  certain  indicia  were  present.  These  indicia  were — that  the 
woman  concealed  lier  pregnancy  during  the  whole  period  thereof,  that  slie 
did  not  call  for  help  to  her  delivery,  and  that  the  child  has  been  found 
dead,  or  is  missing.  If  these  circumstances  were  proved  to  the  jury,  they 
were  bound  to  convict  of  murder.  This  harsh  Statute  was  repealed  in 
1809  by  the  Act  49  Geo.  iii.  c.  14  (see  Concealment  of  Pkegnancy).— 
[Hume,  i.  186,  189,  237,  291,  298;  Alison,  i.  71,  72;  More,  ii.  360; 
Macdonald,  133,  138,  173.]  See  Exposure  of  Children;  Culfable  Homi- 
cide; MUKDEK. 

Ch  i  Id  -Steal  i  ng.— See  Plagium. 

Child-stripping.— See  Theft. 

Children.— See  Parent  and  Child;  Custody  of  Children; 
Bastard  ;  Legitimacy  ;  Succession  ;  Vesting  ;  Conditio  si  sine  liberis  ; 
Legitim;  Pupil;  Minor  ;  Age ;  Tutory ;  Curatory;  Contributory  Negli- 
gence ;  Crime;  Witness;  Cruelty  to  Children. 

C  h  i  I te  r  n  H  U  n  d  red  S .  —Through  Wiltshire,  Berkshire,  Oxford- 
shire, anil  Buckinghumshire  run  the  Chiltern  Hills,  once  densely  wooded 
with  beeches  and  infesttHl  with  robbers.  Government  used  accordingly  to 
appoint  stewards  or  bailitts  of  the  Chiltern  Hundreds  for  the  protection  of 
the  inhabitants,  but  the  forest  and  its  dangers  have  long  since  disappeared. 
The  office,  however,  still  survives  in  name,  being  in  the  gift  of  the  Chan- 
cellor of  the  Exchequer,  witli  nominal  emoluments  of  twenty  shillings  a  year 
and  sundry  fees.  The  stdl  surviving  hundreds  are  tho.se  of  Stoke,  Burnham, 
and  Desborough,  in  Buckinghamshire,  while  the  royal  manors  of  East  Hendi-ed 
(Berks),  Northstead,  Hempholme  (Yorkshire),  and  Poy»i"gs  (Sussex)  have 
similar  sinecure  stewardships.  When  a  member  of  the  House  of  Commons 
desires  to  resign  his  seat,  which  he  cannot  legally  do,  he  apphes  (and  this 
custom  dates  from  about  1750)  for  one  of  these  stewardships,  to  which  he  is 
appointed  almost  as  a  matter  of  course ;  and  by  his  acceptance  of  this  office 
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of  emolument  under  the  Crown  he  vacates  his  seat.  When  this  fictitious 
proceeding  is  adopted  during  recess,  it  may  have  one  very  anomalous  result. 
As  the  Speaker  has  no  power  to  issue  a  new  writ  for  the  seat  thus  rendered 
vacant  (such  power  being  given  him  by  Statute  in  the  case  of  seats  vacated 
through  other  appointments),  the  steward  is  at  once  quahfied  for  election 
elsewhere,  while  his  original  seat  must  remain  vacant  till  the  end  of  the 
recess.  It  is  one  of  the  benefits  of  the  Union,  that  Scottish  members  of 
the  House  are  eligible  for  these  English  stewardships ;  whence  the  mention 
of  the  subject  in  the  present  work. — [May,  Parliamentary  Practice  ; 
Wharton,  Law  Dictionary,  etc.] 

Chimney-sweepers. — Various  Statutes  have  been  passed  for 
the  protection  of  chimney-sweepers  and  their  apprentices,  the  principal  Act 
being  3  &  4  Vict.  c.  85.  By  sec.  2,  "  any  person  who  shall  compel  or  know- 
ingly allow  any  child  or  young  person  under  the  age  of  twenty-one  years  to 
ascend  or  descend  a  chimney,  or  enter  a  flue,  for  the  purpose  of  sweeping, 
cleaning,  or  coring  the  same,  or  for  extinguishing  fire  therein,  shall  be  liable 
to  a  penalty  not  more  than  ten  pounds  [or  less  than  five  pounds]."  The 
last  five  words  within  brackets  are  repealed  by  a  later  Statute.  No  child 
under  sixteen  years  may  be  apprenticed  to  a  chimney-sweeper  (s.  3).  These 
provisions  were  extended  by  a  later  Statute  (27  &  28  Vict.  c.  37),  which 
restricted  the  employment  of  children  under  ten,  and  made  it  illegal  for  such 
to  assist  a  chimney-sweeper  in  his  trade  or  business  outside  of  his  house  or 
place  of  business,  or  the  yard  or  buildings  connected  therewith  (s.  6).  By  sec. 
7  of  this  later  Act,  a  chimney-sweeper  entering  a  house  or  building  to  sweep 
chimneys,  etc.,  is  not  allowed  to  bring  with  him  persons  under  sixteen  years 

of  age. 

For  either  of  these  offences  a  penalty  not  exceeding  ten  pounds  may  be 

inflicted  (s.  8). 

By  the  principal  Act  (3  &  4  Vict.  c.  85)  certain  procedure  is  provided, 

by  which,  after  application  l)y  an  apprentice  to  any  justice  of  the  peace 

having  jurisdiction  over  the  master's  place  of  residence,  such  apprentice 

may  be  discharged  (s.  4).     By  sec.  6,  "  for  the  better  security  from  accidents 

by  fire  or  otherwise,"  provision  is  made  for  the  improved  construction  of 

chimneys  and  flues,  and  regulations  are  laid  down  to  be  observed  in  the 

building  of  such,  and  in  the  material  to  be  used.     So  the  Act  requires  all 

withs  and  partitions  to  be  of  brick  or  stone,  and  at  least  equal  to  half  a 

brick  in  thickness ;  and  chimneys  or  flues  built  "  in  any  wall,  or  of  greater 

length  than  four  feet  out  of  the  wall,  not  being  a  circular  chimney  or 

flue  twelve  inches  in  diameter,"  must  not  be,  in  every  section,  less  than 

fourteen  inches  by  nine  inches.     Further,  no  chimney  or  flue   is  to   be 

erected  at  a  greater  obtuse  angle  than  120  degrees,  with  this  exception, 

that  "  chimneys  or  flues  may  be  built  at  angles  with  each  other  of  90  degrees 

and  more,  such  chimneys  or  flues  having  therein  proper  doors  or  openings 

not  less  than  six  inches  square."     Every  master  or  other  master  workman 

committing  a  breach  of  these  regulations  is  liable  in  a  penalty  of  not  less  than 

£10,  nor  exceeding  £50.    All  convictions  for  penalties  may  be  had  before  two 

or  more  justices  or  the  Sheriff  of  the  county  where  the  offence  is  committed, 

and  such  penalties  are  to  be  levied,  with  costs  and  charges,  by  distress  pf  goods 

and  chattels,  on  conviction  by  confession,  or  proof  by  one  or  more  witnesses. 

One-half  of  the  penalty  and  costs  is  payable  to  the  informer,  and  one-half 

to  the  poor  of  the  parish  (s.  7).     In  default  of  payment,  the  party  convicted 

may  be  sent  to  prison  for  a  period  not  exceeding  two  months,  with  or  with- 
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out  hard  laljour  (s.  8).  No  conviction  can  be  quashed  for  want  of  form 
(s.  12).  It  has  furtlier  to  be  noted  that  by  sec.  9  of  the  amending  Act  (27  & 
28  Vict.  c.  .'37),  where  a  person  is  convicted  of  an  offence  under  sec.  2  of  the 
principal  Act  above  quoted,  power  is  given,  in  heu  of  a  tine,  to  impose  im- 
prisonment for  a  term  not  exceeding  six  months,  with  or  without  liard 
labour;  and  by  sec.  10,  where  the  age  of  any  person  comes  in  question,  the 
burden  of  ])r()of  of  such  age  is  laid  upon  the  defendant  or  respondent,  i.e. 
the  master. 

In  1875  an  Act  was  passed  making  it  compulsory  for  all  chimney- 
sweepers in  England  to  have  a  certificate.  This  Act  does  not  extend  to 
Scotland ;  but  by  55  &  56  Vict.  c.  55,  s.  275,  the  magistrates  in  burghs 
in  Scotland  may  cause  chimney-sweepers  to  be  licensed.  In  Edinburgh  and 
Glasgow  and  other  large  towns,  the  magistrates  already  have  this  power 
under  their  special  Police  Acts,  and  there  it  is  necessary,  under  pain  of 
certain  penalties,  for  any  person  wishing  to  carry  on  the  trade  or  business 
of  a  chimney-sweeper,  to  obtain  a  licence. — [See  Chisholm,  Barclays  Uiycst, 
s.v.  Chimney-sweepers ;  and  for  list  of  convictions,  see  Stone,  Justices' 
Manual,  28th  ed.,  227.] 


Chirographum  apud  debitorcm  rcpcrtum  prc- 

SUmitur  SOlutum. — Wlicn  a  deed  of  obligation  is  found  in  the 
granter's  possession,  it  is  presumed  that  the  obligation  has  been  im- 
plemented or  discharged.  The  presumption  is  very  strong  in  the  case  of 
documents  which  are  frequently  discharged  by  redelivery ;  e.f/.  bills  {CamiJ- 
hcll,  1728,  Mor.  11434;  Cummiiig,  1861,  23  D.  1365)  and  personal  bonds 
{MonJdon,  1623,  Mor.  11404  ;  Gordon,  1703,  Mor.  11408).  It  has  also  been 
held  to  apply  to  a  heritable  bond  perfected  by  sasine  {Hollo,  1710,  Mor. 
11411),  to  a  trust  deed  found  in  the  trustee's  repositories  after  his  death 
{CJiarteris,  1712,  Mor.  11413),  and  where  the  cautioner  in  a  bond  {Monkton, 
Gordon,  nt  supra),  and  the  creditor  in  an  assignation  {Fairly,  1666,  Mor. 
12278),  had  possession  of  the  deed.  The  presumption  does  not  apply  to 
cases  in  which  it  is  the  practice  to  use  a  deed  of  retrocession  {Gordon,  1684, 
Mor.  11406,  16181 ;  2  Bro.  Supp.  57),  or  to  bilateral  deeds  {Stcirart,  1677, 
Mor.  11406  ;  Dickson,  Evidence,  s.  925),  or  where  the  creditor  holds  a  deed 
which  recognises  the  subsistence  of  the  debt,  e.y.  a  bond  of  corroboration 
{M'Gowan,  1703,  Mor.  11407).  The  presumption  can  be  redargued  only  by 
the  granter's  writ  or  oath,  save  where  force  or  fraud  is  alleged  {Eduard, 
1823,  2  S.  431 ;  Knox,  1862,  24  D.  1088),  or  where  the  special  facts  of  the 
case  relative  to  possession  by  the  granter,  as  admitted  or  explained  by  him, 
are  such  as  to  render  it  desirable  for  the  ends  of  justice  that  the  inquiry 
should  not  be  limited  to  his  writ  or  oath  (see  Ferguson,  Davidson,  tO  Co., 
1880,  7  P.  500 ;  Henry,  1884,  11  P.  713).  [Stair,  i.  7.  14;  i.  18.  3 ;  iv.  32. 
3  ;  iv.  45.  24;  Ersk.  iii.  4,  5  ;  More's  Notes,  126  ;  Dickson,  Evidence,  ss.  173, 
174,  932-5:  Bell's  Prin.  s.  566;  Kirkpatrick,  Diycst  of  Evidence,  ss.  114, 
134,145,157.]    See  Delivery;  Payment. 


Chirographum    non    cxtans    presiimitur  solu- 

lum. — When  the  creditor  in  a  written  obligation  cannot  produce  the 
document  of  debt,  the  presumption  is  that  the  debt  has  been  discharged 
{Swinton,  1679,  2  Bro.  Supp.  246 ;  cf.  liyrie,  1840,  2  D.  1210).  The  effect 
of  the  presumption  is,  not  to  impair  the  subsistence  of  the  debt,  but  to 
deprive  the  creditor  of  a  ground  of  action  {Goldie,  1737 ;  Elch.  voce  "  Pre- 
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sumption,"  No.  9) :  and,  in  order  to  rebut  it,  an  action  of  proving  the  tenor 
is  in  general  necessary  (see  Adminicles;  Casus  amissionis  ;  Pkoving  of 
THE  Tenor  ;  cf.  Byric,  ut  supra).— [Dickson,  Evidence,  ss.  175-6.1 

Choosing"  Curators. — Where  a  father  has  not  nominated 
curators  to  a  minor  in  his  testament,  or  where  the  curators  nominated 
liavo  not  accepted,  or,  having  accepted,  have  failed  (Bruce,  1854,  17  D.  265, 
L.  Curriehill),  the  minor,  having  attained  puberty,  has  the  right  to  choose 
curators  (Act  1555,  c.  53).  The  right  is  not  excluded  by  the  nomination  of 
curators  by  any  other  person  than  the  father  {Scott,  1675,  Mor.  16291). 

Form  of  Action. — The  proceedings  may  be  raised  by  the  minor  either  in 
the  Sheriff  Court  to  whose  jurisdiction  he  may  be  subject  by  residence,  if  his 
next  of  kin  are  not  resident  abroad,  or  in  the  Court  of  Session.  In  the  latter 
case  they  begin  by  summons,  and  in  the  former  by  an  edict  of  curatory.  The 
conclusions  of  the  edict  or  the  summons  are,  that  in  terms  of  the  Statute 
1555,  c.  35  (and  also  1672,  c.  2,  if  it  is  desired  to  conjoin  conclusions  for 
making  up  curatorial  inventories,  as  is  usually  done),  the  person  nomin- 
ated and  chosen  by  the  minor  should  be  ordained  to  be  curator  to  him 
during  the  period  of  his  minority,  and  that  the  defenders,  as  nearest  of  kin, 
and  all  others  having  interest,  should  be  summoned  to  appear  to  hear  and 
see  the  curator  chosen  by  the  minor,  and  authorised  by  the  Court  to  manage 
the  estate  of  the  minor,  with  the  usual  powers,  and  (if  it  is  desired  to  make 
up  inventories)  to  concur  with  the  curator  in  making  up  inventories  of  the 
minor's  estate,  heritable  and  movealjle,  and  to  subscribe  three  copies 
thereof,  and  to  see  caution  received  from  the  curator ;  with  certification 
that,  if  they  fail,  such  person  will  be  decerned  and  authorised  to  l)e  curator 
to  the  minor  as  shall  be  nominated  and  chosen  by  him,  and  the  Court  will  con- 
cur, or  delegate  some  proper  person  to  concur,  with  the  curator  in  making 
up  inventories  {Juridical  Styles,  iii.  206  ;  Lees,  Sheriff  Court  Styles,  147). 

The  Defenders.— AWhowQh  the  Act  of  1555  required  only  "  twa  of  the 
minor's  kin  "  to  be  defenders,  in  practice  two  of  the  nearest  of  kin  on  the 
father's  side,  and  two  on  the  mother's  side,  must  be  cited,  as  in  the  case 
of  proceedings  under  the  Act  1672,  c.  2  {Wcdlace,  1674,  Mor.  16290), 
for  making  up  inventories.  Where  the  nearest  of  kin  are  themselves  to 
be  nominated,  the  next  after  them  are  cited  instead.  Where  the  nearest 
of  kin  are  furth  of  Scotland,  although  other  kin  are  resident  in  Scotland, 
the  usual  and  proper  procedure  is  to  petition  a  Division  of  the  Court  of 
Session  {De  Maria,  1831,  3  Sc.  Jur.  536),  by  printed  petition  {Duthie, 
1854,  17  D.  143 ;  Juridical  Styles,  iii.  777),  to  dispense  with  citation  of 
the  nearest  of  kin,  after  which  the  action  proceeds  against  the  nearest 
of  kin  after  them  resident  in  Scotland  (Buchan's  Tutors,  1873,  11  M. 
662;  M'Glement,  1867,  5  M.  944).  Where  the  minor,  or  his  father,  is 
illegitimate,  the  citation  of  the  paternal  next  of  kin  is  craved  to  be  dis- 
pensed with  {Wilson,  1859,  21  D.  736;  see  also  Kyle,  1861,  23  D.  1104, 
where  the  next  of  kin  of  the  mother  of  a  bastard  were  furth  of  Scotland). 

Procedure. — After  the  ordinary  procedure  of  calling  the  summons,  etc., 
the  minor  either  personally  chooses  his  curators,  signing  a  minute  to  that 
effect,  or,  as  is  now  the  usual  course,  lodges  a  tested  deed  of  nomination, 
signed  by  him,  with  a  minute  craving  the  judge  to  admit  the  nomination. 
If  reasonaljle  grounds  be  stated  for  sus])ecting  that  the  minor's  choice  may 
be  unduly  influenced,  he  may  be  sequestered  for  some  time  prior  to 
choosing  (Fraser,  P.  &  C.  360).  It  lias  been  settled  that,  though  the 
minor  declares  that  the  curators  shall  not  be  liable  in  omissions  nor  siiujuli 
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in  solidum,  and  gives  other  privileges  restricting  the  rules  of  the  eomnKJii 
law,  all  such  privileges  are  ultra  vires  {Watson,  177:3,  Mor.  10309 ;  Ersk.  i. 
7.  27).  He  may,  however,  regulate  the  form  of  appointment  Ijy  making  the 
nomination  joint,  or  with  a  sine  quo  non,  or  a  (piorum  (Fraser,  P.  cij  C.  .'358). 
The  curators  may  accept  otlice  (1)  hy  appearing  in  Court,  signing  a  minute 
of  acceptance,  and  taking  the  (jath  ;  or  (2)  by  accepting  and  taking  the  oath 
before  the  Sherilf,  or  any  justice  of  the  peace,  to  wliom  conunission  is  gener- 
ally granted  for  that  puii)ose.  The  subsefpiont  procedure  deals  with  the 
finding  of  caution  and  making  up  of  curatorial  inventories.     See  CuiiATOi;. 

J'crsons  who  maij  he  Chosen. — The  minor  may  choose  as  curator  any 
person  (even  his  i\\ot\\QV— Johnstone,  1550,  Mor.  16222)  major  and  resident 
in  Scotland, — but  not  a  married  woman  {Montrose,  1095, 4  l>ro.  Sup}).  277).  It 
a])pcars  to  be  in  the  discretion  of  the  judge  to  sanction  the  nomination  of  a 
person  even  resident  furth  of  Scotland,  if  he  sign  a  minute  obliging  himself 
to  carry  out  the  orders  of  the  Court,  and  prorogating  the  jurisdiction  {L. 
Maedonald,  1864,  2  M.  1194;  Fergusson,  1870,  8  M.  426;  Mackay,  Practice, 
ii.  296,  n.  {e)).  No  second  nomination  is  competent  to  the  minor,  unless 
the  curators  chosen  die,  or  are  removed,  or  resign  with  permission  of  the 
Court  {A.,  1545,  Mor.  10221 ;  Adam,  1627,  Mor.  16247). 

The  somewhat  cumbrous  procedure  of  choosing  curators  is  in  great 
measui'c  superseded  in  practice,  by  the  more  convenient  petition  to  the 
Junior  Lord  Ordinary  for  the  appointment  of  a  curator  bonis  to  the  minor, 
usually  combined  with  a  crave  for  a  factor  loco  tutoris  where  the  family 
includes  both  pupils  and  minors.  A  similar  course  would  probably  now 
be  followed  where  there  are  no  relations  on  the  father's  or  mother's  side, 
or  if  they  are  out  of  the  country,  and  in  several  other  cases  where 
necessity  is  the  ground  for  the  application  {Toidon,  1847,  10  L).  225; 
Webster,  1849,  12  U.  912  ;  cf.  Maearthur,  1854,  26  Sc.  Jurist,  48-9,  and 
i/a?ron,  1854,  17  D.  01;  see  Fraser,  P.  c&  C.  459 -60 ;  Thomson  Judicial 
Factors,  254  et  sctj.).  Further,  it  may  be  noted  that  the  Judicial  Factors 
(Scotland)  Act,  1889,  provides,  by  sec.  11,  that  where  the  estate  of  a  pupil 
has,  up  to  the  date  of  his  becoming  a  minor,  been  administered  by  a  fa,ctor 
loco  tutoris,  the  factor  shall  ipso  facto  become  curator  bonis  to  the  minor, 
without  any  new  application  to  the  Court,  and  shall  administer  the  estate 
until  the  minor  sliall  choose  curators  or  attain  majority.  But  the  consent 
of  the  minor  must  be  obtained  before  the  Court  can  appoint  a  curator  bonis 
{Wood,  1849,  11  D.  1494:  Accountant  of  Court,  1854,  16  D.  717);  and  so  in 
Macdoncdd  (1896,  4  S.  L.  T.,  No.  4),  Lord  KyUachy  refused,  in  the  face  of 
opposition  by  the  minors  resident  in  America,  who  could  choose  curators 
if  they  ])leased,  to  appoint  a  curator  bonis  on  a  petition  presented  by  a 
cousin,  which  stated  that  the  minors  had  certain  interests  in  the  residue 
of  a  trust  estate  about  to  be  divided,  iind  that  there  was  no  person  in 
Scotland  legally  entitled  to  receive  the  shares  of  the  minors,  or  to  give  a 
valid  discharge. 

[Fraser,  P.  &  C.  354  ct  seq.  and  458  et  seq.;  Mackay,  Pr((cticc,  ii.  293, 
Manual,  495  ;  Coldstream,  Procedure,  31 ;  Balfour,  Handbook  of  Practice,  142.] 

See  Curator  ;  Guardianship  ov  Infants  Act. 


Christmas  Day.— See  Holidays. 


Christmas  Recess. — By  the  Court  of  Session  Act,  1868,  s.  4, 
it  is  provided  that  it  is  lawful  for  the  Court,  at  the  time  of  the  Christmas 
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recess,  to  adjourn  for  a  period  not  exceeding  fourteen  days.     During  this 
recess  a  day  is  appointed  for  boxing  papers.     See  Boxing  ;  Box-Days. 

Church. — The  introduction  of  Christianity  into  Scotland  has  been 
attributed  to  the  arrival  of  St.  Ninian  from  Eonie  about  the  year  397,  from 
which  time  the  (,'hurch  slowly  took  its  rise.  It  was  first  called  "The 
Scottish  Church  "  about  878-89  (Dr.  Campbell  in  Church  of  Scotland,  Past 
and  Present,  edited  by  Prof.  Story,  i.  238).  The  Church  had  a  measure  of 
independence,  sometimes  successfully  resisting  the  orders  of  the  Pope.  But 
the  clergy  were  not  permitted  to  escape  from  tlie  assessment  under  Boid- 
monts  Poll  in  1275,  which  w^as  ordered  by  Pope  Gregory  x.  for  the  rehef  of 
the  Holy  Land  (Hailes,  Annals,  Edn.  1797,  i.  199).  Dealings  with  Pome  were 
sometimes  prohibited  by  Act  of  Parliament  (see  Thomson,  Acts,  voce  Church)  ; 
and  Forbes  states  (132)  that  after  the  Pope  had  begun  to  claim  first-fruits, 
"  they  could  not  be  exacted  in  Scotland  without  the  king's  consent,  who 
got  the  fifth  penny."  The  Scottish  clergy  prepared  canons  for  the  regula- 
tion of  their  affairs,  which  continued  in  force  till  after  the  Eeformation  (see 
Hailes,  iii.  145  and  198).  The  canons,  so  far  as  now  extant,  have  been 
carefully  edited  by  Dr.  Joseph  Eobertson  (see  Statuta  Ecclesice  Scoticance ; 
see  also  Church  in  Skene's  Celtic  Scotland,  ii.). 

The  causes  which  led  to  the  Eeformation  need  not  here  be  traced.  In 
1560  the  Lords  of  the  Congregation  passed  an  Act  abolishing  the  authority 
and  jurisdiction  of  the  Pope  (Thomson,  Acts,  ii.  526).  That  Act,  against 
which  several  defects  have  been  alleged,  was  confirmed  by  various  Acts 
passed  in  1567,  and  Presbytery  then  became  the  form  of  Church  govern- 
ment in  Scotland.  The  superintendents  employed  had  not  episcopal 
authority. 

The  Church  continued  Presbyterian  till  1584,  when  Episcopacy  was 
established  by  what  have  been  popularly  called  "  The  Black  Acts  "  of  that 
year.  Presbytery  was,  however,  again  restored  by  Act  1592,  c.  116  (Thom- 
son, c.  8),  often  referred  to  by  Presbyterians  as  "The  Charter  of  the 
Church."  When  the  Act  of  1587  was  passed.  King  James  Yi.  had  meditated 
the  continuance  of  Episcopacy  (Kames,  Statute  Law,  432);  and  though 
interrupted  in  1592,  he  succeeded  in  having  bishops  restored  in  1606,  after 
his  accession  to  the  English  throne.  Bishops  held  office  in  the  Church 
from  that  time  till  1637,  when  Episcopacy  was  again  interrupted.  The 
Church  continued  Presbyterian  during  the  remainder  of  the  reign  of 
King  Charles  i.,  and  throughout  the  Commonwealth.  After  the  restoration 
of  King  Charles  ii..  Episcopacy  was  restored  in  1662,  and  had  an  unpopular 
existence  till  after  the  Eevolution  Settlement  of  1688,  when,  in  accordance 
with  a  Claim  of  Eight  passed  by  the  Estates,  11th  April  1689,  Presbytery 
was  restored  by  the  Act  1690,  c.  5,  which  ratified  the  Act  1592,  except  as 
regards  patronage.  Before  the  union  with  England,  an  Act  of  security  for 
the  maintenance  of  the  Presbyterian  Church  was  passed  in  the  Scottish 
Parliament,  1707,  c.  7 ;  and  that  Act  was  afterwards  ratified  by  Act  of  the 
English  Parliament,  6  Anne,  c.  11,  s.  2,  which  declared  that  "  the  establish- 
ment therein  contained  shall  be  held  and  observed  in  all  time  coming  as  a 
fundamental  and  essential  condition  of  any  treaty  or  union  to  be  concluded 
betwixt  the  two  kingdoms."  The  Belhaven  Act  (26  &  27  Vict.  c.  47)  has 
since  conferred  certain  special  powers  for  administrative  purposes  on  the 
Presbyterian  Church. 

Patronage,  which  had  been  in  existence  at  the  Eeformation  (Forbes,  57), 
continued,  with  some  interruptions,  after  it,  and  was  the  fruitful  source  of 
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trouble  and  secession,  including  tlie  great  secession  of  1843  (see  Stewarton 
case,  20  Jan.  1843,  and  authorities  referred  to  in  that  volume).  When 
patronage  was  temporarily  abolished  by  Act  1090,  c.  23,  patrons  were 
granted  certain  teinds,  i.e.  tliey  were  made  titulars  qua  patrons,  as  had  been 
done  by  the  Act  1649,  c.  39;  but  wIk-h  patronage  was  restored  in  1711, 
l)atrons  were  left  in  possession  of  both  teinds  and  patronage  (see  Teinus). 
I'atronage  was  not  got  rid  of  till  1874,  when  it  was  abolislied  on  certain 
terms  (Act  37  &  38  Vict.  c.  82).  The  appointment  of  ministers  to  vacant 
churches  and  parishes  is  now  made  by  the  people,  under  Regulations  of  the 
General  Assembly. 

Church  Courts. — The  constitution  and  powers  of  the  Courts  of 
the  Church  of  Scotland  are  founded  upon  the  Act  of  1592,  which  estab- 
lished the  Church  with  its  Presbyterian  form  of  Church  government. 
The  Act  ratified  all  liberties  and  privileges  previously  granted  to  the 
Church,  and  confirmed  all  Acts  of  Parliament  in  its  favour,  and  it  then 
proceeds  to  declare  as  follows: — "And  siclyk  ratifies  and  apprevis  the 
Generall  Assemblies  appointed  be  the  said  Kirk,  and  declairis,  that  it  sail 
be  lauchfull  to  the  Kirk  and  ministrie  everilk  yeir,  at  the  leist,  and  ofter 
pro  re  nata,  as  occasioun  and  necessitie  sail  require,  to  bald  and  keip 
Generall  Assemblies:  Providing  that  the  Kingis  Majestic,  or  his  Com- 
missioner with  thame  to  be  appoyntit  be  his  Hienes,  be  present  at  ilk 
Generall  Assemblie,  befoir  the  dissolving  thairof,  nominat  and  appoynt 
tyme  and  place  quhen  and  quhair  the  nixt  General  Assemblie  salbe 
haldin;  and  in  caiss  nather  his  Majestic,  nor  his  said  Commissioner, 
beis  present  for  the  tyme  in  that  toun  quhair  the  Generall  Assemblie 
beis  halden,  then  and,  in  that  caiss,  it  salbe  lesum  to  the  said 
Generall  Assemblie,  be  themselflis,  to  nominat  and  appoynt  tyme  and 
place  quhair  the  nixt  Generall  Assemblie  of  the  Kirk  salbe  keipit 
and  haldin,  as  they  haif  bene  in  use  to  do  thir  tymes  bypast ;  And 
als  ratifies  and  apprevis  the  Sinodall  and  Provinciall  Assemblies,  to 
be  haldin  be  the  said  Kirk  and  Ministrie,  twyis  ilk  yeir,  as  they 
haif  been,  and  ar  presentlie  in  use  to  do,  within  every  Province  of  this 
realme;  And  ratifeis  and  apprevis  the  Presbiteries  and  particulare 
Sessiouis,  appoyntit  be  the  said  Kirk,  with  the  haill  jurisdictioun  and 
discipline  of  the  same  Kirk,  aggreit  upon  be  his  ^lajestie,  in  Conference 
had  be  his  Hienes  with  certane  of  the  Ministrie,  convenit  to  that  etVect,  of 
the  quhilkis  articles  the  tenour  fullowis  :  Materis  to  be  intreatet  in  Provinciall 
Assemblies:  Thir  Assemblies  ar  constitute  for  wechtie  materis,  necessar 
to  be  intreatit  be  mutuall  consent,  and  assistance  of  brethrenc,  within  the 
Province,  as  neid  requyris.  This  Assemblie  hes  power  to  handle,  ordour 
and  redresse,  all  things  omittit  or  done  amiss  in  the  particulare 
Assemblies.  It  hes  power  to  depose  the  office  beraris  of  that  Province, 
for  gude  and  just  causeis,  deserving  deprivatioun  :  And  generallie,  thir 
Assemblies  hes  the  haill  power  of  the  particulare  Elderscipins  quhairof  they 
ar  collectit.  Materis  to  be  intreatit  in  the  Presbiteries,  the  power  of  the 
Presbiteries  is  to  give  diligent  labouris  in  the  boundis  committit  to  their 
chairge,  that  the  kirkis  be  kepit  in  good  ordour,  to  enquire  diligentlie  of 
naughtie  and  ungodlie  personis,  and  to  travell  to  bring  thame  in  the  way 
agane  be  admonitioun,  or  threatening  of  Goddis  jugementis,  or  be  correc- 
tioun.  It  appertenis  to  the  Elderschip,  to  tak  heid  that  the  word  of 
God  be  puirlie  preachit  within  thair  boundis,  the  Sacramentis  rich  tlie 
ministrat,    the  Discipline    intertenyit,  and    the    ecclesiasticall  guidis  un- 
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corruptlie  distributit.  It  belaiigis  to  this  kind  of  Asseinbleis,  to  cans  the 
ordinances  maid  be  tlie  Assemblies,  Provinciallis,  Nationallis,  and 
Generallis,  to  be  kepit  anil  put  in  executioun,  to  mak  constitutiounis 
quhilkis  concernis  ro  rrps-^ov  in  the  Kirk,  for  decent  ordour,  in  the 
particulare  Kirk  quhair  they  governe :  Provyding  that  they  alter  na  rewlis 
maid  be  the  rrovinciall  or  Generall  Assemblies  :  and  that  they  mak  the  Pro- 
viucinall  Assemblies  forsaidis  privie  of  the  rewlis  that  they  sail  mak,  and  to 
abolish  constitutionis  tending  to  the  hurte  of  the  same :  It  hes  power  to  ex- 
communieat  the  obstinat,  formale  process  being  led,  and  dew  intervall  of 
tymes  observit.  Anent  particulare  Kirkis,  Gif  they  be  lawfully  rewlit  be 
sufficient  ministeris  and  sessioun,  Thay  haif  power  and  jurisdictioun  in 
thair  awin  Congregatioun,  in  materis  ecclesiasticall.  And  decernis  and 
declaris  the  saidis  Assemblies,  Presbiteries  and  Sessiounes,  Juris- 
dictioune  and  Dicipline  thairof  foirsaid,  to  be  in  all  tymes  cuming,  maist 
just,  gude  and  godlie  in  theselff,  notwithstanding  of  quhatsumevir  Statutis, 
Actis,  Canon,  Civile  or  Municipall  Lawes,  maid  in  the  contrair;  to  the 
quhilkis  and  every  ane  of  thame,  this  presentis  sail  mak  express  diroga- 
tioun." 

This  Act  of  the  Scottish  Parliament,  which  may  be  regarded  as  the 
Charter  of  the  Church  of  Scotland,  was  confirmed  at  the  Eevolution 
Settlement  by  the  Act  1G90,  c.  7,  which  was  itself  ratified  by  the  Act 
of  Security,  which  latter  Act  is  inserted  verbatim  in  the  Treaty  of  Union 
with  England  in  1707,  and  declared  to  be  "  a  fundamental  and  essential 
condition"  of  the  Union  in  all  time  coming.  In  further  security  of  the 
rights  and  privileges  thus  conferred  upon  the  Church,  the  sovereigns  pf 
Great  Britain,  at  their  accession  to  the  throne,  take  an  oath  that  they  will 
inviolably  maintain  the  government,  worship,  discipline,  rights,  and  privi- 
leges of  the  Church  as  laid  down  in  these  solemn  statutory  enactments.  ^ 

The  Church  Courts  are  accordingly  possessed  of  a  statutory  jurisdiction, 
in  matters  spiritual  and  ecclesiastical,  which  is  quite  independent  of  the 
Civil  Courts  of  the  realm ;  and  with  which,  so  long  as  they  confine  them- 
selves to  matters  falling  within  the  sphere  of  their  exclusive  jurisdiction, 
the  Civil  Courts  will  in  no  way  interfere.  In  this  sphere  they  are  supreme, 
just  as  the  Court  of  Session  and  the  High  Court  of  Justiciary  are  supreme 
within  their  respective  jurisdictions.  This  has  been  the  subject  of  frequent 
decision,  and  may  be  held  as  settled  law.  In  Lodchart  v.  Prcshytcry  of  Veer, 
5  July  1851,  13  D.  129G,  a  minister,  who  had  been  deposed  by  the  General 
Assembly  on  the  ground  of  immoral  conduct,  presented  a  note  of  suspen- 
sion of  the  sentence  in  the  Court  of  Session,  on  the  grounds  that  the  libel 
on  which  the  sentence  proceeded  was  defective  in  the  instance,  that 
evidence  had  been  improperly  rejected,  and  that  the  procedure  before  the 
Presbytery  had  been  irregular  and  oppressive.  The  Court  held  that  the 
offences  were  proper  for  the  cognisance  of  the  Church  Court,  and  that  that 
being  so,  the  Civil  Court  had  no  right  either  to  control  the  Church  Courts 
in  their  procedure,  or  to  review  the  sentence  on  its  merits.  The  judgment 
of  Lord  President  Boyle  contains  the  following  passage,  which  precisely 
states  the  law  on  the  subject : — "  Although  we  may  form  a_  different 
opinion  in  regard  to  matter  of  form,  or  even  of  substantial  justice,  in  my 
opinion  we  caimot  interfere  to  quash  the  sentence.  .  .  .  We  have  just  as 
little  right  to  interfere  with  the  procedure  of  the  Church  Courts  in  matters 
of  ecclesiastical  discipline  as  we  have  to  interfere  with  the  proceedings  of 
the  Court  of  Justiciary  in  a  criminal  question."  So  too  in  Wight  v.  Preshy- 
terij  of  Dunheld,  29  June  1 870,  8  M.  921,  where  a  minister  presented  a  note  of 
suspension  of  a  judgment  of  the  General  Assembly,  complaining  of  the 
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procedure  in  the  Church  Courts,  Lord  Justice- Clerk  Moncreiff  thus  laid 
down  the  law  relating  to  tlie  Jurisdiction  of  the  (Jhurch  Courts: — "The 
jurisdiction  of  the  Cluirch  (Courts,  as  recognised  judicatories  of  this  realm, 
rests  on  a  similar  statutory  foundation  to  that  under  which  we  administer 
justice  witliin  these  walls.  It  is  easy  to  suggest  extravagant  instances  of 
excess  of  power :  Init  quite  as  easy  to  do  so  in  regard  to  the  one  juris- 
diction as  to  the  other.  "Within  their  spiritual  ])rovince  the  Church 
Courts  are  as  supreme  as  we  are  within  the  civil ;  anil  as  this  is  a  matter 
relating  to  the  discipline  of  the  Church,  and  solely  within  the  cognisance 
of  the  Church  Courts,  I  think  we  have  no  power  whatever  to  interfere." 

It  has  been  decided  tliat  no  action  of  damages  will  lie  against  a  Church 
Court  of  the  Established  Church  for  any  sentence  or  judgment  proncnuiced 
in  a  proper  case  of  discipline  duly  brought  before  them,  r(!gularly  conducted, 
and  within  their  competency  and  province  as  a  Church  Court,  even  though 
it  be  averred  that  the  judgnumt  was  pronounced  maliciously  and  without 
prol)able  cause ;  but  this  will  not  apply  to  a  sentence  or  judgment  of  a 
Church  Court  which  is  beyond  its  juristliction,  or  whereby  it  refuses  to 
exercise  powers  conferred  upon  it  Ijy  law.  In  such  a  case  it  would  be  open 
to  the  Civil  Court  to  reduce  tlie  sentence  and  award  damages  to  the  aggrieved 
person  {Sturrocl;  3  July  1849,  11  D.  l-!20). 

The  assistance  of  the  Sheriff  as  Judge  Ordinary  may  be  obtained  by  the 
Church  Courts  for  the  purpose  of  citing  witnesses  to  attend  and  give 
evidence,  where  they  have  failed  to  obey  the  citation  of  the  Church  Courts. 
Cf.  Ld.  P.  Inglis  in  Prcshytcry  of  Lews  v.  Frascr,  IG  May  1874,  1  R.  888: 
"  Whenever  the  Church  Courts  are  unable  of  themselves  to  carry  out  their 
own  orders  made  to  explicate  their  own  jurisdiction,  the  Civil  Courts  are 
bound  to  step  in  and  give  '  all  due  assistance.' " 

By  the  Church  Patronage  Act,  1874  (37  &  38  Vict.  c.  82),  the  right  of 
electing  and  appointing  ministers  is  vested  in  the  congregations  of  the 
Church,  and  the  Church  Courts  are  "  declared  to  have  the  right  to  decide 
finally  and  conclusively  upon  the  appointment,  admission,  and  settlement " 
of  the  minister ;  but  it  is  provided  that  if  no  appointment  shall  be  made  by 
the  congregation  within  six  months,  the  right  of  ap})ointment  shall  accrue 
to  the  Presbytery  tanquam  jure  ikvuluto.  Shortly  after  the  passing  of  the 
Act,  the  question  was  raised  whether  it  was  within  the  province  of  the 
Church  Courts  or  the  Civil  Courts  to  decide  whether,  in  any  particiUar  case, 
the  right  of  appointment  had  accrued  to  the  Presbytery,  or  still  belonged  to 
the  congregation,  and  it  was  held  that  the  rights  of  the  congregation  and 
those  of  the  Presbytery,  being  legal  riglits  depending  upon  Statute,  their 
enforcement  or  a  challenge  of  their  validity  in  any  particular  case  could 
only  be  tried  in  the  tribunal  appointed  to  interpret  the  Statutes  of  the 
realm,  that  is,  the  Supreme  Civil  Court,  unless  the  Legislature  had  in  very 
clear  terms  conferred  the  jurisdiction  upon  another  tribunal,  which,  having 
regard  to  the  terms  of  the  Statute,  had  not  been  done.  To  the  Church 
Courts  has  been  committed  the  duty  of  deciding  whether  an  election  of  a 
minister  has  been  duly  made,  and  their  decision  will  be  accepted  by  the 
Civil  Court ;  but  the  consequences  of  the  decision,  and  tlie  question  whether 
the  right  to  elect  has  passed  from  the  congregation  to  the  Presbytery, 
depend  upon  the  construction  of  the  Statute,  which  falls  to  be  interpreted 
by  the  Supreme  Civil  Court  {Stewart,  15  Nov.  1878,  G  l\.  178 :  Cassie,  25 
Nov.  1878,  G  R.  221). 

The  Church  Courts  of  the  Voluntary  I'hurches  possess  no  jurisdiction  in 
the  proper  legal  sense  of  the  term.  Accordingly,  in  the  Cardross  case,  where 
a  minister  of  the  Free  Church  of  Scotland,  who  had  been  deposed  because  he 
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had  applied  to  the  Civil  Court  for  interdict  against  a  sentence  of  suspension 
by  the  General  Assembly  of  that  body,  brought  actions  of  reduction  of  both 
sentences,  and  of  damages  against  the  General  Assembly,  alleging  that  the 
sentence  of  deposition  "  was  a  gross  and  flagrant  violation  of  the  contract  or 
compact  and  rules  of  the  Association  under  which  the  pursuer  held  his  office 
and  emoluments  as  Free  Church  minister,"  the  Court  held  that  it  was 
necessary  to  examine  the  contract  in  order  to  see  whether  by  it  the  pursuer 
had  precluded  himself  from  seeking  redress,  and  that  it  was  also  necessary 
to  examine  the  sentence  to  see  whether  it  fell  under  the  contract  {M'MiUan, 
23  Dec.  1859,  22  D.  290,  and  19  July  18G1,  23  D.  1314).  The  tribunals 
of  the  Voluntary  Churches  are  not  courts  of  law,  and  they  possess  no 
jurisdiction  and  authority,  except  such  as  is  conferred  by  their  constitutions 
and  the  voluntary  adherence  of  their  members.  Their  decisions,  therefore, 
cannot  be  defended  as  beyond  challenge  upon  the  ground  that  they  are  the 
decisions  of  a  Spiritual  Court ;  but,  on  the  other  hand,  they  will  only  be 
reviewed  in  so  far  as  they  affect  civil  rights.  In  the  recent  case  of  Skerret 
V.  Oliver,  30  Jan.  1896,  23  R.  468,  the  following  passage  occurs  in  the 
opinion  of  Ld.  P.  Eobertson :  "  Courts  of  law,  as  I  understand,  take  no 
concern  with  the  resolutions  of  voluntary  associations,  except  in  so  far  as 
they  affect  civil  rights.  If  a  man  says  merely,  '  Such  and  such  a  resolution 
of  an  ecclesiastical  body  is  a  violation  of  its  constitution,  on  the  faith  of 
which  I  became  a  member  or  a  minister,'  and  stops  there,  the  Court  will 
have  nothing  to  do  with  his  case,  and  will  not  declare  the  illegality  or 
reduce  the  resolution.  But  if  the  same  man  says,  '  I  have  been  ejected 
from  a  house,  or  have  been  deprived  of  a  lucrative  office,  under  colour  of 
this  illegal  resolution,  and  I  ask  possession  of  the  house,  or  I  ask  £100  of 
damages,'  then  the  Court  will  consider  and  determine  the  legality  of  the 
resolution,  on  its  way  to  the  disposal  of  the  demand  for  practical  remedy. 
There  is  there  a  specific  claim  of  a  specific  remedy  for  invasion  of  patri- 
monial rights.  If  and  in  so  far  as  a  decree  of  reduction  may  be  necessary 
to  effectuating  such  remedy,  the  Court  will  pronounce  it." 

The  Courts  of  the  Church  are  the  Kirk  Session,  Presbytery,  Synod,  and 
General  Assembly. 

1.  The  Kirk  Session,  which  is  the  lowest  of  the  Church  judicatories,  is 
composed  of  the  minister  and  elders  of  the  parish.  It  exercises  a  general 
supervision  over  matters  ecclesiastical,  other  than  those  which  fall  within 
the  province  of  the  minister  alone ;  settles  the  time  for  the  administration 
of  the  ordinances  and  sacraments  of  religion ;  admits  to  membership 
of  the  Church ;  and  grants  certificates  of  Church  membership  to  persons 
leaving  the  parish.  It  further  has  the  power  of  exercising  discipline  and 
imposing  Church  censures  upon  persons  accused  of  scandalous  offences 
against  morality  and  the  laws  of  the  Church,  but  this  is  exercised 
much  more  sparingly  in  recent  times  than  formerly.  The  minister 
of  the  parish  is,  ex  officio,  moderator  of  the  Kirk  Session,  and,  as  such, 
he  has  no  deliberative,  but  only  a  casting  vote.  It  is  his  duty  to 
call  the  meetings  of  Kirk  Session,  to  open  and  close  them  with  prayer, 
to  preside  over  them,  and  to  rule  upon  points  of  order,  as  these  may  arise. 
In  the  event  of  a  vacancy,  the  Presbytery  appoint  one  of  their  own  number 
to  act  as  moderator.  Two  ciders  and  the  minister  form  a  quorum  of  the 
Kirk  Session,  and  where  the  number  of  elders  falls  below  two,  so  that  it 
cannot  be  properly  constituted,  the  Presbytery,  when  necessary,  appoints 
one  or  more  of  their  own  number,  not  necessarily  ministers,  to  act  as 
assessors.  The  clerk  to  the  Kirk  Session  may  be  either  one  of  themselves 
or  an  outsider.     In  order  to  make  a  person  eligible  for  the  eldership,  he 
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must  be  twenty-one  years  of  age,  and  in  full  communion  with  the  congrega- 
tion, and  if  Ik;  does  not  live  in  the  parish,  he  must  eitiier  reside  in  it  for 
six  weeks  annually,  or  be  an  heritor,  paying  sti])end  and  other  parish 
burdens,  or  heir-apparent  of  such  an  heritor,  or  have  been  for  twelve 
months  a  communicant  in  the  Church  of  Scotland,  consent  being  obtained 
to  his  nomination  from  the  Kirk  Session  of  the  parish  in  which  he  resides. 
The  election  is  made  by  the  Kirk  Session,  after  an  opportunity  has 
been  given  to  the  members  of  the  congregation  to  state  objections  to  the 
persons  proposed:  and,  when  once  elected  and  (irdained,  an  elder  can 
only  be  removed  from  otlice  by  resignation  or  formal  deposition  after  due 
process  of  law.  A  lilnd  against  an  elder  proceeds,  in  the  first  instance, 
before  tlu;  Kirk  Session  of  which  he  is  an  elder,  with  the  right  of  appeal  to 
the  superior  Courts  of  the  Church.  At  ordination,  elders  sign  the  formula,  as 
regulat(!d  by  the  Act  of  Assembly,  1889,  xvil.,  ap])roving  of  the  Confession 
of  Faith,  as  a])])roved  of  ])y  the  Church  and  ratified  liy  law  in  the  year  1G90, 
and  they  further  promise  to  submit  themselves  to  the  discipline  and 
I'resbyterian  government  of  the  Church,  as  established  by  law,  and  that 
they  will  never  endeavour,  directly  or  indirectly,  the  prejudice  or  subversion 
thereof.  Sul)scription,  in  the  case  of  elders,  is  not  required  by  civil  Statute, 
but  rests  upon  acts  of  the  General  Assembly,  and  in  this  respect  ministers 
are  in  a  dil'ierent  position,  as  in  their  case  suljscription  of  the  Confession  of 
Faith  is  required  by  the  Act  of  Parliament,  1693,  c.  38. 

Tlie  following  records  are  ordered  to  be  kept  by  the  Kirk  Session,  and 
annually  submitted  to  the  Presbytery  for  revision,  namely,  Record  of 
I'roceedings,  Communion  Roll,  Register  of  Baptisms,  and  Register  of 
Proclamation  of  Banns. 

2.  The  rreshytcry  consists  of  the  ministers  of  all  the  parishes  within 
its  bounds,  and  of  the  Professors  of  Divinity  of  any  university  within  its 
bounds,  provided  they  be  ministers,  along  with  an  elder  commissioned  from 
each  Kirk  Session.  An  assistant  and  successor  has  a  seat  in  the  absence  of 
his  principal.  One  of  the  ministers  acts  as  moderator,  and  it  is  the  practice 
to  elect  him  for  six  months.  The  functions  of  the  Presbytery  are  thus 
described  by  Dr.  Cook  in  his  book  upon  the  rradicc  of  the  Church  of 
Scotland : — "  The  l)usiness  of  Presliyteries  is  to  examine  students  of  divinity 
and  license  them  to  j)reach  the  Gospel ;  to  take  trial  of  presentees  to 
parishes,  and,  if  they  find  them  qualified,  to  ordain  them  to  the  ministry, 
and  grant  them  induction ;  to  see  that  the  word  is  preached,  divine 
ordinances  regularly  dispensed,  and  the  various  duties  of  the  ministry 
discharged  within  the  bounds;  to  take  cognisance  of  the  conduct  of  each 
minister,  and  in  the  event  of  any  charge  being  made  involving  censure, 
sus])ension  or  deposition  from  his  office,  to  libel  the  person  accused,  to  take 
evidence,  to  judge  of  the  same,  and  pronounce  sentence  accordingly.  It  is 
their  duty  to  judge  of  all  complaints,  appeals,  and  references  which  may 
come  from  ;ui  inferior  Court.  And,  as  a  civil  Court,  it  belongs  to  them  to 
judge  and  determine,  in  the  first  instance,  all  matters  connected  with 
glebes,  and  the  erection  or  repair  of  churches  and  manses." 

Presbyteries,  of  which  there  are  at  present  ciffhty-four,  have  a  general 
duty  of  superintendence  over  the  parishes  within  their  bounds  ;  and  it 
belongs  to  them  to  regulate  matters  concerning  the  performance  of 
])ublie  worsliip  and  administration  of  ordinances  according  to  the  laws 
of  the  Church.  They  can  also  maintain  an  action  in  the  civil  Courts  in 
regard  to  the  funds  or  property  of  the  Church,  and  they  have  a  riglit 
and  title  to  insist  that  churches  and  chapels  in  connection  with  the 
Church  withm    their    bounds    shall    W    used    for  the  purpose  for   which 
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they  were  erected,  and  to  enforce  the  observance  of  the  constitutions,  which 
may  have  been  granted  to  them  by  the  General  Assembly  {Presbytery  of 
Fordyce,  14  July"l849,  11  D.  13G1).  Processes  against  a  minister  begin  in 
the  Presbytery  lo  which  he  belongs,  and  may  proceed  at  the  instance  either 
of  the  Presbytery  or  of  individual  parishioners.  Every  Presbytery  is  bound 
to  keep  a  separate  register  of  facts  necessary  for  the  administration  of  the 
Widows'  Fund,  and  a  Benefice  Kegistcr,  containing  information  as  regards 
the  stipends  and  all  funds  administered  by  the  Kirk  Sessions  within  their 
bounds. 

3.  The  Synod  is  the  intermediate  Court  between  the  Presbytery  and 
General  Assembly,  and  consists  of  the  members  of  the  several  Presl)yteries 
within  its  bounds.  It  generally  meets  twice  a  year,  for  the  purpose  of 
hearing  appeals  and  complaints  against  decisions  of  the  inferior  Courts,  and 
generally  reviews  tlieir  proceedings  by  examining  their  minutes,  and  otherwise. 
No  appeal  can  be  taken  from  the  Presbytery  direct  to  the  General  Assembly, 
unless  express  instructions  have  been  given  to  that  effect  in  any  particular 
case,  or  unless  there  is  no  intervening  meeting  of  Synod  between  the  decision 
of  the  Presbytery  and  the  meeting  of  General  Assembly.  There  are  sixteen 
Synods  in  the  Church,  one  of  which  contains  three  Presbyteries,  these  having 
seventeen  parishes,  and  another  eight  I'resbyteries  with  two  hundred  and 
ninety  parishes.  The  Synod  has  no  legislative  power,  but  it  is  competent 
for  it,  as  it  is  for  a  Presbytery,  to  transmit  an  overture  on  any  subject  to 
the  supreme  Court. 

4.  The  General  Assembly  is  the  supreme  Court  of  the  Church,  and  con- 
sists of  ministers  and  elders  elected  by  Presliyteries,  Universities,  and  Eoyal 
Burghs,  and  by  the  Church  in  India.  The  commissioners  from  Presbyteries 
are  in  proportion  to  the  membership  of  the  Presbyteries,  and  accorcUng  to 
the  rule  laid  down  Ijy  the  General  Assembly  of  1893,  each  Presbytery  sends 
one  minister  for  every  four  on  the  complete  roll  of  the  Presbytery,  and  for 
a  part  of  four ;  and  one  elder  for  every  six  ministers  and  part  of  six.  Each 
of  the  four  Universities  sends  one  commissioner,  the  City  of  Edinburgh  two, 
and  sixty-nine  royal  burghs  one  each.  The  result  is,  if  the  elections  are 
fully  made,  an  Assembly  of  seven  hundred  and  four,  comprising  three 
lumdred  and  seventy-one  ministers,  and  three  hundred  and  thirty-three 
elders.  In  the  case  of  burghs  the  election  is  made  by  the  town  council, 
and  it  is  the  practice  to  sustain  the  commissions  of  elders,  who  have  been 
elected  by  a  minority  of  the  council,  on  tlie  ground. that  the  riglit  to  elect  is 
a  puljlic  trust  which  the  majority  are  not  entitled  to  aljandon.  The  Church 
in  India  has  the  right  to  send  one  minister  and  one  elder  to  represent  it  in 
the  General  Assemljly.  The  judicial  work  of  the  General  Assembly 
consists  of  appeals  and  complaints  from  the  inferior  Courts ;  and  these  are 
mainly  either  cases  of  discipline,  or  questions  relating  to  disputed  settle- 
ments under  the  Patronage  Abolition  Act,  and  the  regulations  framed  by 
the  Assembly  for  the  working  of  the  Act.  To  tlie  General  Assendjly  are 
also  submitted  the  Synod  Polls,  and  tlie  ainnial  reports  of  the  various 
committees  of  the  Church,  such  as  Home  Missions,  Foreign  Missions,  etc. ; 
and  generally  it  exercises  supervision  over  the  whole  life  and  work  of  the 
Church,  including  the  proceedings  of  the  various  inferior  Church  Courts. 
The  Queen  is  represented  at  the  sittings  of  the  General  Assembly,  which 
extend  annually  over  ten  days  in  the  latter  end  of  May,  by  one  of  the 
nobiUty  as  Lord  High  Connnissioner,  and  it  elects  one  of  the  ministers 
among  its  number  to  be  moderator  and  preside  over  its  deliberations. 

Tlie  legislative  functions  of  the  Church  are  vested  in  the  General 
Assembly ;  but  Synods,  Presbyteries,  and  memljers  of  Assembly  have  the 
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right  to  approach  it  by  way  of  overture,  with  the  view  of  initiating  legisla- 
tion, and  it  is  in  this  way  that  legislative  projects  are  set  on  foot.  The 
adoption  of  an  uverturo,  however,  by  the  Generul  Assembly,  dues  not  at 
once  convert  it  into  a  law  of  the  Cliurch ;  as,  by  the  Barrier  Act,  1G07,  ix., 
before  the  General  Assembly  passes  "any  Acts  whicli  are  to  be  binding 
rules  and  constitutions  to  the  Church,"  or  which  rescind  any  standing  Act, 
or  which  involve  an  essential  alteration  of  the  existing  law  and  practice  of 
the  Church,  an  overture,  if  passed  by  the  Assembly,  must  be  remitted  to  the 
several  Presbyteries  of  the  Church  for  their  consent  and  approval ;  and  the 
next  General  Assembly  may  then  convert  it  into  an  Act,  if  the  report  of  the 
majority  of  Presbyteries  is  favourable.  If  lialf  or  more  of  the  Presbyteries 
report  their  disapproval,  the  overture  drops.     See  Act  of  Assembly. 

The  members  of  General  Assembly,  along  with  one  other  person  not  a 
member,   are   annually   a])])ointed    as    a     Commission     of     the     General 
Assembly ;   thirty-one,   whereof   twenty-one   must   be   nunisters,  being   a 
quorum.     They  are  empowered  to  meet  four  times  in  the  year,  and  oftener 
if   necessary.     The  duties  of  the  Commission  are   defined  in  the  Act   of 
Assembly  appointing  them.     They  are  to  cognosce  and  finally  determine 
as  they  shall  see  cause,  in  every  matter  referred  to  them  by  the  Assembly ; 
to  appoint  fasts  and  thanksgivings  as  they  shall  see  occasion,  and  to  specify 
the  causes  thereof ;  to  give  advice  and  assistance  to  any  Synod  or  Presby- 
tery, or  Committee  of  Assembly,  in  difficult  cases,  upon  application  to  them 
for  that  end ;  also  to  attend  to  the  interests  of  the  Church  on  every  occa- 
sion, that  the  Church,  or  the  present  establishment  thereof,  do  not  sufler 
any  prejudice  which  they  can  prevent,  provided  always  that  the    general 
cause  be  not  extended  to  particular  atlairs  or  processes  before  Synods  or 
Presbyteries,  that  are  not  of  universal  concern  to  or  influence  upon  the 
whole  Church,  save  only  in  respect  of  giving  advice  and  assistance.     They 
are  in  all  tilings  to  proceed  according  to  the  Acts  and  Constitution  of  the 
Church,   and   are   accountable   to,  and   censurable   by,  the   next  General 
Assembly,  as  they  shall  see  cause ;  and  any  Synod  or  Presbytery  or  party 
who  shall  decUne  to  comply  with  the  sentence  of  the  Commission,  or  to 
give  the  same  full  execution,  is  answerable  to  the  next  General  Assembly. 
It   is  thought  that  a  judgment  of  the  Commission  is  final,  provided  it 
acts  within  the  powers  committed  to  it  by  the  General  Assembly,  and  its 
procedure  is  regular;  but  see  Act  of  Sess.  vi.  of  Assembly,  1648,  and  Cross 
case  (1888).     As  to  history  and  powers  of  the  Commission,  see  Eeport  of 
Committee  to  Assembly,  1893. 

Procedure  in  the  Church  Courts  is  regulated  by  Act  of  Assembly, 
1707,  XL,  approving  a  form  of  process  in  the  judicatures  of  the  Church  with 
relation  to  scandals  and  censures,  and  by  Act  of  Assembly,  1889,  xix., 
dealing  with  forms  and  procedure  in  trial  by  libel  and  in  causes  generally. 
By  the  latter,  forms  of  libels  in  the  Churcli  Courts  have  lieen  assimilated 
to  those  of  indictments,  as  now  used  in  the  High  Court  of  Justiciary  since 
the  passing  of  the  Criminal  Procedure  Act  of  1888.  The  syllogistic  form 
of  libel  is  therefore  no  longer  in  use;  and  it  is  sufficient  if  the  libel 
states  facts  whicli  constitute  a  censurable  ottence,  in  the  manner  set 
forth  in  the  schedule  annexed  to  the  Act  of  Assembly ;  and  it  is  further 
enacted,  as  has  been  done  with  regard  to  indictments,  that  certain  words  of 
style  are  to  be  implied  in  every  libel,  though  not  expressed. 

A  member  of  a  Church  Court  is  entitled  to  dissent  and  complain  against 

the  judgment  of  the  Court,  and  in  the  case  of  a  dissent  from  the  judgment 

of  an  inferior  Court,  to  carry  his  dissent  to  a  higher  Court.     A  dissent  and 

complaint  brings  the  judgment  under  review  of  the  higher  Court,  in  the 

VOL.  in.  2 
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same  way  as  an  appeal  by  a  party. — [Eeference  is  made  to  Dr.  Cook's 
Styles  of  Writs,  Forms  of  Procedure,  and  Practice  of  the  Church  Courts  of 
Scotland,  and  to  Dr.  ]\Iair's  Digest  of  Church  Laics.'] 


Church  Lands.— See  Benefice. 
Chu  rchyard . — See  Buryixg-place. 


Circuit  Courts. — l>y  the  Criminal  Procedure  (Scotland)  Act, 
1SS7,  s.  -40,  it  is  declared  that  every  sitting  of  the  Lords  Commissioners  of 
Justiciary  shall  be  a  sitting  of  the  High  Court  of  Justiciary,  and  the 
ceremonies  of  fencing  and  closing  Courts  by  proclamation  of  a  macer  are 
abolished.  Those  sittings  presided  over  by  one  or  more  of  the  Lords 
Commissioners  of  Justiciary,  and  formerly  called  Circuit  Courts,  are  there- 
fore now  sittings  of  the  High  Court  of  Justiciary.  Sittings  of  the  High 
Court  of  Justiciary  on  circuit  continue  to  l^e  appointed  to  be  held  at  the 
usual  times  and  places  at  which  the  Circuit  Courts  of  Justiciary  were  held 
prior  to  the  passing  of  that  Act,  but  (s.  48)  no  sitting  of  the  Court  is  held 
at  any  place  appointed  where  there  are  no  cases  indicted  for  trial,  or  where 
so  many  of  those  indicted  have  pleaded  guilty  at  the  first  diet  as  to  make  it 
unnecessary  to  hold  a  special  Court.  In  the  latter  case  provision  is  made  by 
the  Statute  (s.  50)  for  the  remaining  cases  being  brought  up  at  any  sitting 
to  be  held  in  any  adjacent  county,  or  any  county  in  the  same  district  of  the 
country,  or  in  Edinbm^gh.  Any  appeal  which  may  have  been  taken  to  any 
sitting  of  the  High  Court  at  any  of  the  circuit  towns,  may  (s.  48),  when 
such  sitting  is  not  held,  of  consent  of  both  parties  be  heard  at  any  sitting 
of  the  High  Court  of  Justiciary  at  any  place,  or  otherwise  is  heard  in 
Edinburgh. 

Fixing  and  Holding. — The  times  for  holding  the  different  circuits  and 
the  judges  to  act  thereat  are  fixed  by  Acts  of  Adjournal  passed  by  the 
High  Court  of  Justiciary,  under  the  authority  of  various  Statutes  and 
Orders  in  Council.  Although  in  these  Acts  of  Adjournal  two  judges  are 
invariably  named  to  discharge  the  duty  of  each  circuit,  any  judge  or  judges 
of  the  Court  of  Justiciary  may  discharge  that  duty,  notwithstanding  such 
judge  or  judges  may  not  have  been  specially  named  therefor. 

The  Act  for  regulating  the  judicatories,  1672,  c.  16,  which  divides  the 
kingdom  into  three  circuit  districts,  directs  (concerning  the  Justice  Court, 
8.  5)  that  Circuit  Courts  shall  1)6  held  once  a  year  in  the  month  of  April 
or  May,  and  that  two  judges  shall  go  to  Dumfries  and  Jedburgh,  two  to 
Stirling,  Glasgow,  and  Ayr,  and  two  to  Perth,  Aberdeen,  and  Inverness. 
6  Anne,  c.  6,  s.  4,  directed  Circuit  Courts  to  be  held  twice  in  the  year, 
but  the  second  circuit  was  superseded  by  10  Anne,  c.  33,  and  the  former 
practice  of  holding  one  circuit  in  the  year  was  reverted  to.  By  20  Geo.  II. 
c.  43,  s.  31,  it  was  again  directed  that  Circuit  Courts  should  be  held 
regularly  twice  in  the  year;  and  by  30  Geo.  in.  c.  17,  s.  3,  the  judges, 
who  were  directed  by  the  previous  Statute  to  fix  the  order  of  each  circuit 
by  Act  of  Adjournal,  are  limited  as  to  the  time  of  holding  the  Spring 
Circuit,  namely,  between  12th  March  and  12th  May.  While  20  Geo.  ii. 
c.  43,  s.  31,  compelled  the  judges  to  continue  six  days  at  each  circuit 
town,  the  Act  of  23  Geo.  in.  c.  45,  s.  1,  directs  the  judges,  Ijetween  1st  and 
20th  March  and  1st  and  20th  August  in  each  year,  to  determine  how  long 
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the  judges  shall  coutinue  in  each  town,  such  time  Ijcing  iiut  less  than  three 
days.  Since  the  Criminal  Procedure  (Scotland)  Act,  1887,  came  into  force, 
the  judges  need  not  remain  longer  at  any  town  than  is  necessary  for  the 
husiness  requiring  to  he  done. 

By  20  Geo.  ii.  c.  43,  the  country  is  allotted  to  the  several  circuit  ayres, 
and  (s.  39)  power  given  to  the  sovereign  of  making,  hy  Order  of  Privy 
Council,  new  distribution  of  shires  and  stewartries  to  the  several  circuits  ; 
and  under  the  authority  of  9  Geo.  iv.  c.  29,  s.  3,  the  sovereign  may 
similarly  order  additional  Circuit  Courts  to  be  held  in  any  circuit  towms. 
In  virtue  of  the  power  conferred  by  the  said  Act  9  Geo.  iv.  c.  29,  Her 
Majesty's  Privy  Council,  by  Order  dated  18th  May  1881,  directed  three 
additional  Circuit  Courts  in  the  year  to  be  held  in  Glasgow,  and  two  addi- 
tional Circuit  Courts  to  be  held  at  Perth,  Dundee,  and  Aberdeen.     By  sec. 

1  of  this  last-mentioned  Act,  the  High  Court  is  directed  to  appoint  an 
additional  Circuit  Court  to  be  held  in  Glasgow  "for  tryiiKj  criminal  causes  " 
at  the  end  of  December  and  beginning  of  January  yearly.  Appeals,  though 
competent  to  all  other  circuits,  cannot  be  heard  at  this  {Davidson,  18-44, 

2  Broun,  9 ;  Mackenzie,  1888,  16  E.  (J.  C.)  43). 

The  distribution  of  the  counties  and  stewartries  to  the  different  circuits 
is  now  as  follows : — 

I.  West  Circuit. 

Circuit  TowTis.  Sliires  and  Stewartries. 

Glasgow Lanark,  Eenfrew,  and  Bute. 

Stirling Stirling,  Dumbarton,  Clackmannan,  and  Kinross. 

Inveraray Argyll. 

II.  North. 

Perth Perth  and  Fife. 

Dundee Forfar. 

Aberdeen Aberdeen,  Banff,  and  Kincardine. 

Inverness Inverness,   Boss   and    Cromarty,   Elgin,   Nairn, 

Sutherland,    Caithness,     and     Orkney    and 

Shetland. 

III.  South. 
Ayr Ayr. 

Dumfries Dumfries,  Kirkcudbright,  and  Wigtown. 

Jedburgh Roxburgh,  Berwick,  and  Selkirk. 

The  periods  for  holding  the  different  circuits  at  these  towns  are  as 
follows,  namely  : — 

T.  West. 

Glasgovj 1.  End  of  December  or  beginnmg  of  January, 

during  recess  of  the  Court  of  Session. 

2.  February  or  ]\Iarch. 

3.  April  or  ]\Iay.     If  a  Circuit  Court  is  held  as 

in  No.  1,  this  circuit  is  not  in  use  to  be 
held  sooner  than  20th  April  (see  11  Geo. 

IV.  and  1  Will  IV.  c.  37,  s.  3. 

4.  June  or  July. 

5.  August,  September,  or  October. 

6.  October. 

Stirling,  Inveraray      .     .     1.  Between  12th  ^[arch  and  12th  May. 

2.  August,  September,  or  October. 
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II.  North. 

Perth,  Dundee,  Aberdeen  .     1.  January  or  February. 

2.  Between  12th  March  and  12th  May. 

3.  June  or  July. 

4.  August,  September,  or  October. 
Inverness 1.  Between  12th  March  and  12th  May. 

2.  August,  September,  or  October. 

III.  South. 

Aijr, Dumfries,  Jedburgh.     1.  Between  12th  March  and  12th  May. 

2.  August,  September,  or  October. 

By  the  Crhninal  Procedure  (Scotland)  Act,  1887,  it  is  provided  that,  on 
the  requisition  of  the  Lord  Advocate,  special  sittings  of  the  High  Court 
may  be  held  at  any  time  and  at  any  of  the  towns  where  circuits  are  in  use 
to  be  held,  or  at  any  other  town  wliich  may  be  most  convenient  for  the 
trial  of  any  crime  in  or  near  the  locality  in  which  such  crime  has  been 
committed  (ss.  46,  47). 

For  sittings  of  the  High  Court  at  any  of  the  regular  circuit  towns,  the 
jurors  cited  to  attend  the  circuit  are  draw^n,  in  proportions  fixed  by  Act  of 
Adjournal,  from  the  different  sheriffdoms  attached  to  the  respective  circuit 
towns.  When  the  High  Court  of  Justiciary  holds  a  sitting  in  any  town 
not  being  one  of  the  regular  circuit  towns,  the  jury  are  summoned  from  the 
general  jury  roll  of  the  county  in  which  such  town  is  situated  (Criminal 
Procedure  Act,  1887,  s.  47).  The  Act  of  Adjournal  fixing  each  circuitis 
passed  generally  about  a  month  before  the  holding  of  the  Court,  and  notice 
of  the  appointment  is  made  in  Her  Majesty's  Edinhurgh  Gazette,  and  in  the 
leading  newspapers,  and  precepts  are  issued  by  the  Clerk  of  Justiciary 
to  the  different  Sheriffs,  ordaining  them  to  make  proclamation  of  the 
circuit. 

Quorum.~T\\Q  Act  of  1672,  c.  16,  directs  that  two  judges  be  appointed 
to  go  to  each  of  the  three  circuits,  and  declares  that  the  Justice-General 
shall  be  supernumerary.  Sec.  32  of  the  Act  20  Geo.  ii.  c.  43,  makes  it 
lawful  for  any  one  of  the  judges  to  despatch  business  whenever  it  shall 
happen  that  his  colleague,  through  indisposition  or  other  necessary  avoca- 
tion, be  absent.  The  Act  11  Geo.  iv.  and  1  Will.  iv.  c.  69,  s.  19,  provides  that 
the  Lord  Justice-General  may  despatch  the  business  of  the  circuit  though 
no  other  judge  be  present.  Two  judges  may  sit  in  separate  court-rooms 
(31  &  32  Vict.  c.  95,  sec.  2),  and  this  is  regularly  done  at  nearly  all  the 
Glasgow  circuits.  By  s.  3  of  the  Act  last  mentioned,  one  of  the  judges  at 
a  circuit  may  proceed  to  the  next  circuit  town  and  there  open  the  Court 
and  despatch  business,  although  the  other  circuit  bo  not  completed.  In 
practice  two  judges  are  named  in  the  Act  of  Adjournal  to  go  to  each  circuit, 
but  of  late  only  one  judge  has  been  in  iise  to  go  to  each  town  (with  the 
exception  of  Glasgow),  and  he  need  not  be  either  of  those  named  in  the  Act 
of  Adjournal  (9  Geo.  iv.  c.  29,  s.  2). 

Jurisdiction. — Although  by  the  Criminal  Procedure  Act,  1887,  ss.  1  and  46, 
Circuit  Courts  of  Justiciary  are  declared  to  be  sittings  of  the  High  Court 
of  Justiciary,  the  area  within  which  the  High  Court  of  Justiciary  on  circuit 
exercises  jurisdiction  is  not  extended,  but  the  jurisdiction  is,  as  formerly, 
limited  to  crimes  committed  within  the  area  of  the  respective  circuits,  and 
such  crimes  committed  outwith  that  area  where  by  Statute  the  delinquent 
is  made  amenable  to  the  jurisdiction  of  the  Court,  although  the  crime  may 
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not  have  been  committed  within  the  area  of  the  circuit.  Theft  may 
be  tried  in  any  jurisdiction  where  the  thief  is  found  with  the  stolen 
property  in  his  possession.  Power  is  given  by  several  Statutes  to  try  persons 
charged  with  certain  crimes  at  the  place  of  apprehension,  as  for  example, 
5  Geo.  IV.  c.  84,  s.  22 — as  to  the  crime  of  being  at  large  before  the  e.xpiry 
of  a  sentence  of  transportation;  18  &  19  Vict.  c.  91,8.  21 — as  to  crimes 
committed  at  sea.  The  Criminal  Procedure  Act,  1887,  s.  22,  provides  that 
where  a  crime  has  been  committed  partly  in  one  county  and  partly  in 
another,  or  where  one  crime  following  on  and  connected  with  another 
crime  has  been  committed  in  a  difTerent  county  from  that  in  which  the 
first  was  committed,  or  where  several  crimes  which,  if  committed  in  one 
county,  could  now  be  tried  under  one  indictment,  are  alleged  to  have  been 
committed  by  any  person  in  different  counties  in  succession,  a  person 
accused  may  be  indicted  to  a  Court  in  such  one  of  such  counties  as  shall 
be  determined  by  the  Lord  Advocate.  By  the  same  Act,  s.  51,  where  any 
crime  is  committed  in  any  county  of  an  existing  circuit  in  which  no  sitting 
of  the  High  Court  of  Justiciary  falls  to  be  held  in  ordinary  course  for  some 
months  thereafter,  it  is  competent  to  indict  the  person  accused  to  any 
sitting  of  the  High  Court  to  be  held  sooner  in  another  county  in  an  adjacent 
circuit  district.  Where  a  person  accused  has,  under  sec.  31,  pleaded  guilty 
before  the  Sheriff  and  been  remitted  to  the  High  Court  of  Justiciary  for 
sentence,  he  may  be  brought  before  any  sitting  of  the  High  Court  of 
Justiciary  at  any  place  that  may  be  convenient,  as  the  Lord  Advocate 
may  order. 

Certification. — The  High  Court  of  Justiciary  on  circuit  may  certify  any 
case  commenced  before  it  to  Edinburgh,  and  when  this  is  done  the  certifica- 
tion must  be  to  a  day  fixed  (Frascr,  1852,  1  Irv.  1). 

As  to  appeals  to  the  High  Court  of  Justiciary  on  circuit,  see  Appeal 
TO  Circuit  Court. 


Circuit,  Small  Debt  Court. — In  addition  to  the  ordinary 
Small  Debt  Courts,  sheriffdoms  are  divided  into  districts,  in  which  Small 
Debt  Circuit  Courts  are  held  periodically  (1  Vict.  c.  41,  s.  23).  See  Small 
Debt  Court. 


Circuit  Court:  Appeal  to,  from  the  Small  Debt 

Court.  —  Ayipeal,  where  competent,  against  a  decision  of  the  Sheriif  in 
the  Small  Debt  Court  is  to  the  next  Circuit  Court  of  Justiciary,  or,  where 
there  are  no  Circuit  Courts,  to  the  High  Court  of  Justiciary  at  Edinburgh 
(1  Vict.  c.  41,  s.  31).  See  Appeal  to  Circuit  Court;  Small  Debt  Court  ; 
Review. 


Circular  Notes. — These  are  notes  issued  by  bankers  to  persons 
about  to  proceed  abroad,  entitling  the  holder  whose  name  is  inserted  in  the 
notes  to  receive  in  exchange  therefor,  from  the  foreign  correspondents  of 
the  issuing  bank,  a  sum  equivalent  to  that  paid  by  him  to  the  bankers  in 
this  country.  Along  with  the  notes  there  is  given  to  the  purchaser  a 
"  letter  of  indication,"  containing  a  list  of  the  bank's  correspondents,  by  any 
of  whom  the  full  amount  will  be  paid  at  the  current  rate  of  exchange  at 
usance  on  London.  If  the  town  where  payment  is  required  has  not  a  direct 
exchange  with  London,  a  rate  is  arranged  in  accordance  with  the  nearest 
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place  of  exchange.  At  the  foot  of  the  letter  of  indication  there  is  a  blank 
space  for  the  signature  of  the  owner  of  the  notes,  as  a  precaution  against 
forgery  should  the  notes  fall  into  improper  hands.  The  circular  notes  and 
letter  of  indication  are  practically  parts  of  one  document,  and  the  owner  of 
them  is  not  entitled  to  receive  payment  from  the  correspondents  of  the 
issuing  bank  except  in  exchange  for  the  circular  notes  duly  endorsed  and 
production  of  the  letter  of  indication.  Circular  notes  are  not  negotiable 
(per  Willes,  J.,  in  Confians  Quarry  Co.,  1867,  L.  U.  3  C.  P.  1,  at  p.  8).  In  the 
event  of  the  circular  notes  being  lost  or  stolen,  the  owner  of  them  is  not 
entitled  to  recover  from  the  issuing  bank  the  value  thereof  in  exchange 
merely  for  the  letter  of  indication.  The  bank  are  entitled  to  receive  an 
indemnity  satisfactory  to  them  against  payment  {Conjlans  Quarry  Co., 
sujjva).  It  is  not  obligatory  upon  the  holder  to  cash  the  circular  notes 
abroad,  though  he  purchases  a  right  to  do  so  if  he  thinks  proper.  In  the 
event  of  his  not  requiring  to  use  them  abroad,  he  may,  after  reasonable 
notice  of  his  electing  not  to  use  them,  require  payment  at  the  issuing 
banker's  hands.  Circular  notes  must  not  be  confounded  with  letters  of 
credit.  There  is  no  analogy  between  these  two  kinds  of  instruments. 
Letters  of  Credit. 


Circumduction  of  the  Term.— Term,  in  judicial  pro- 
cedure, is  the  time  allowed  by  the  Court  within  which  a  party  is  entitled 
to  prove  his  averments.  Circumduction  of  the  term  is  the  sentence  of  the 
judge  declaring  that  the  term  has  elapsed.  The  words  of  the  decree  are : 
"  The  Lords  circumduce  the  term,  and  decern  "  (Stair,  iv.  46.  6).  A  pro- 
rogation of  the  term  may,  however,  be  granted,  where  the  party  leading 
the  proof  was  not  to  blame  for  the  delay  (Shand,  Practice,  359;  Kennedy, 
1867,  5  M.  557 ;  but  see  Patcrson,  1856, 18  D.  663).  Where  the  term  has 
been  circumduced  but  a  fresh  term  is  granted,  the  interlocutor  runs  thus : 
"  Open  up  the  circumduction ;  allow  the  pursuers  to  lead  evidence  in 
terms  of  the  former  allowance  of  proof  .  .  .  ." 


Circumstantial  Evidence.— See  Evidence. 


Circumivention  (Facility  and). — According  to  Ld.  Stair 

{Inst.  i.  9.  9),  "  circuniventiun  signilieth  the  act  of  fraud  whereby  a  person 
is  induced  to  a  deed  or  obligation  by  deceit."  Tlie  expression  is  only 
found  in  conjunction  with  facility,  where  it  is  sought  to  reduce  a  deed 
under  the  well-known  issue  of  fraud  and  circumvention.  This  issue 
presents  two  questions  to  the  jury — (1st)  Whether  the  granter  of  the  deed 
was  weak  and  facile  and  easily  imposed  on  ;  and,  (2nd)  Whether  the 
defender  (or  others,  as  the  case  may  be),  taking  advantage  of  the  said 
weakness  and  facility,  did  by  fraud  or  circumvention  obtain  from  the 
granter  the  said  deed  to  his  lesion.  Lesion,  even  coupled  with  weakness 
of  mind,  of  themselves  affcn-d  no  ground  for  reduction.  Thus  Ersk.  {Inst.  iv. 
1.  27)  says :  "  Though  a  deed  under  challenge  should  appear  hurtful  to  the 
granter,  and  irrational  for  one  in  his  situation,  if  it  do  not  carry  in  its  bosom 
plain  marks  of  oppression,  it  is  not  reducible  without  an  actual  proof  of  dole, 
even  though  the  granter  should  appear  to  be  of  a  facile  temper,  i.e.  apt  to  be 
imposed  upon.  .  .  .  Yet  where  lesion  in  the  deed  and  facility  in  the  granter 
concur,   tlie   most   slender   circumstances  of   fraud   or  circumvention  are 
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sufficient  to  set  it  aside"  {Scott,  1825,  3  Murray,  52G ;  M'Kirdy,  1839, 
1  D.  855). 

It  is  now  always  jiut  to  the  jury  alternatively  whether  there  has  been 
fraud  or  circuniventiou  in  the  iiii})etration  of  the  deed  {Mann,  1801,  2:-5  J). 
435).  Fraud  and  circumvention,  it  has  been  said,  are  just  two  shades  of  the 
same  thinif;  the  two  pass  into  each  other  by  such  shadowy  gradations, 
that  th(>y  are  often  difficult  to  be  distinguished.  If  a  distinction,  liowever, 
is  t(j  be  drawn,  circumvention  seems  more  appropriately  applied  to  a  course 
of  deception  than  to  a  single  act  of  deceit ;  and  hence  in  many  cases  the 
Court  have  refused  to  interfere  with  the  verdict  of  a  jury  in  favour  of  a 
l)ursuer,  althouiih  there  was  no  direct  evidence  of  actual  fraud.  In  dealinf; 
with  what  are  the  essentials  that  have  to  be  proved  in  an  issue  of  facility  and 
fraud  or  circumvention,  L.  J.  C,  Hope,  in  Clanic  (1854,  17  1).  15,  at  p.  18), 
said  :  "  It  was  contended  that  we  must  find  some  positive  fact  proved  which 
amounts  in  itself  to  a  distinct  act  or  piece  of  circumvention  some  trick, 
some  particular  practising  on  the  mind  of  the  party  at  a  particular  time; 
some  details,  in  short,  as  to  the  acts  and  practices  which  the  general  term 
circumvention  inchides ;  and  that,  if  one  cannot  lay  one's  hand  on  distinct 
instances,  detected  and  proved,  of  particular  acts  and  practices  amounting 
to  circiuuvontion,  there  is  no  ground  for  sup])orting  the  verdict.  If  such  a 
view  were  taken  of  the  question  to  be  investigated  under  the  second  issue 
{i.e.  of  facility  and  circumvention),  and  of  the  mode  in  which  alone  it  was 
competent  for  a  jury  to  arrive  at  a  verdict  on  that  issue,  I  believe  nineteen 
out  of  twenty  of  the  cases  in  which  deeds  have  been  set  aside  under  this 
issue  must  have  failed.  The  correct  view  of  the  matter  is  quite  different. 
.  .  .  What  passes  is  commonly  with  some  one  party,  either  the  defender 
or  an  agent,  and  is  either  unknown,  or,  if  such  party  is  examined,  all 
practices  may  be  positively  denied,  which  raises  a  question  as  to  his  veracity 
for  the  jury.  But  if  the  facts  satisfy  the  jury  that  there  was  in  such 
party  a  motive  to  mislead  and  induce  him  to  enter  into  the  transaction, 
either  for  his  own  benefit  or  for  the  benefit  of  someone  whose  interest 
he  was  promoting,  and  that  only  under  persuasion  and  untrue  repre- 
sentations, acting  on  a  mind  facile  or  nervously  anxious,  from  disease, 
on  the  subject,  could  have  bnnight  about  the  result,  then  it  is  for  the 
jury  to  say  whether  they  draw  from  the  whole  cass  the  inference  of 
circumvention." 

To  reduce  a  deed,  there  must  be  some  correspondence  between  the 
facility  and  the  kind  of  arts  alleged  to  have  been  employed  against  the 
gianter  {Morrison,  1862,  24  Jj.  G25).  But  in  seeking  to  set  aside  a  will,  the 
fraud  founded  on  as  having  led  to  the  impetration  of  the  deed  need  not 
have  been  employed  by  the  beneficiaiies,  for  no  party,  however  innocent,  is 
entitled  to  take  benefit  by  a  fraud  {T((iilor,\^Q,i^,  3  ^I.  928  ;  Bell,  Tow?,  i.  136  ; 
Bell,  Frin.  14  ;  :\Iackay,  Manual,  4U3  ;  jrCtdloch,  1857,  20  1).  20G  ;  M'KcUar, 
1861,  24  D.  143;  Lore,  1870,  9  M.  291  (intimidation  coupled  with  fraud  or 
circumvention).     See  Fk.vud. 

Undue  Injlucncc. — "Without  actual  proof  of  facility  in  the  granter  of  a 
deed,  acts  of  circumvention  falling  short  of  fraud  do  not  warrant  reduction, 
except  in  the  special  case  where  a  party  acquiring  a  benefit  has  abused  a 
position  of  trust  and  intiuence.  To  this  form  of  circumvention  is  given  the 
specific  name  of  "  undue  infiuence."  In  England,  where  the  doctrine  has 
been  more  developed  than  in  Scotland,  relief  is  given,  not  only  where  the 
parties  stand  in  a  fiduciary  relation  to  one  another,  but  also  where  persons 
clothe  themselves  with  a  character  which  brings  them  within  the  range  of 
the  principle  which  is  held  to  apply  to  all  the  variety  of  relations  by  which 
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dominion  may  be  exercised  by  one  person  over  another  {Huguenin,  14  Ves. 
273 ;  Morley,  1893,  1  Ch.  736,  at  pp.  752,  756).  Thus,  jurisdiction  in 
relieving  against  transactions  has  been  exercised  in  actions  between  medical 
man  and  patient  {Mitchell,  8  Q.  B.  D.  587),  keeper  of  lunatic  asylum  and 
patient  (  Wright,  13  Ves.  136),  minister  and  person  under  spiritual  influence 
{Huguenin,  sup.),  young  man  in  regiment  and  superior  officer  {Lloyd,  6  Beav. 
309),  near  relations,  etc.  {Sturgc,  12  Beav.  229  ;  Harvey,  8  Beav.  439).  (See 
list  of  cases  at  pp.  166,  167  of  Ker  on  Fraud,  2nd  ed.)  The  rule  does  not 
apply  where  the  relation  between  the  parties  is  not  lawfully  constituted, 
as  in  the  case  of  a  man  and  a  woman  living  in  adultery  {Hargreave,  6  Ir.  Ch. 
278). 

The  doctrine  of  undue  influence  is  not  so  well  known  in  Scotland.  In 
Gray  (1879,  7  E.  332),  however,  Ld.  Shand  adopted  the  English  view,  that, 
without  affirming  either  facility,  or  fraud,  or  circumvention,  a  Court  may 
give  relief  where  imdue  influence  has  been  used  to  procure  a  deed  to  his 
own  advantage  by  a  person  enjoying  a  position  of  confidence  and  trust. 
His  lordship  states  the  principle  quite  generally  at  p.  347,  where  he  says : 
"  The  circumstances  which  establish  a  case  of  undue  influence  are,  in  the 
first  place,  the  existence  of  a  relation  between  the  granter  and  grantee  of 
the  deed  which  creates  a  dominant  or  ascendant  influence,  the  fact  that 
confidence  and  trust  arose  from  that  relation,  the  fact  that  a  material  and 
gratuitous  benefit  was  given  to  the  prejudice  of  the  granter,  and  the 
circumstance  that  the  granter  entered  into  the  transaction  without  the 
benefit  of  independent  advice  or  assistance."  In  that  case  a  deed  of 
disentail,  granted  by  a  young  man  of  twenty-four,  was  reduced  on  the 
ground  that  it  had  been  obtained  from  him  by  his  mother  and  her  solicitor 
by  taking  advantage  of  the  son's  ignorance  of  his  rights  and  his  confidence 
in  them.  The  case  was  tried  by  a  judge,  and  the  other  judges  in  the  Inner 
House  did  not  adopt  all  the  reasoning  of  Ld.  Shand.  In  particular,  Ld.  Deas 
(at  p.  350)  said  that,  if  the  case  had  gone  to  a  jury,  it  might  quite  well 
have  been  tried  under  the  ordinary  and  well-established  issue  of  facility 
coupled  with  fraud  or  circumvention,  to  the  lesion  of  the  granter  of  the 
deed. 

As  regards  issues  in  reduction  cases  before  juries,  there  appears  to  be 
only  one  reported  case  in  w^hich  undue  influence  has  been  allowed  as  a 
separate  issue  {Harris,  1864,  2  M.  664).  That  was  an  action  of  reduction 
of  a  disposition  by  a  client  in  favour  of  his  law  agent ;  and  one  of  the  issues 
approved  of  was :  "  Whether  the  defender,  being  at  the  time  the  law  agent 
of  the  deceased  A.,  did  wrongfully,  and  in  violation  of  his  duty  as  agent 
foresaid,  induce  the  said  A.  to  enter  into  the  minutes  of  agreement  to 
the  lesion  of  the  said  A."  A  law  agent's  position,  however,  is  peculiar  (see 
dicta  in  Watt,  1877,  5  K.  (H.  L.)  9),  and  the  law  examines  particularly 
strictly  into  the  circumstances  under  which  any  provision  in  his  favour  is 
obtained  from  a  client.  In  Grieve  (1869,  8  M.  317,  at  p.  322),  Ld.  Barcaple 
said :  "  In  many,  perhaps  in  most  cases,  the  presumption  against  the  deed 
created,  by  the  mere  circumstance  that  the  party  favoured  is  the  law  agent 
who  prepared  it,  will  supply  the  want  of  all  other  elements  of  fraudulent 
impetration "  (see  also  Cleland,  1878,  6  E.  156;  Andruther,  1856,  18  I). 
405 ;  Watt,  1877,  5  E.  (H.  L.)  9).  But,  except  where  a  law  agent  has 
derived  direct  personal  benefit,  Scots  Courts  have  been  unwilling  to  allow  a 
separate  issue  of  undue  influence  to  go  before  a  jury.  In  Munro  (1874, 1  E. 
522),  the  question  was  raised  whether  an  issue  should  be  allowed  that 
a  deed  was  obtained  by  undue  influence  exercised  by  a  clergyman.  The 
point  was  not  decided,  as  it  was  held  that  there  was  no  case  stated  on  record 
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that  raised  the  question.  Similarly,  tiie  Court  refused  an  issue  of  undue 
influence  in  the  two  recent  cases  of  M'Calhiin  (189-4,  21  11.  824)  and  Jioonty 
(1895,  22  K.  761).  In  the  former  of  these  cases,  it  was  averred  that  the 
testatrix  had  become  debilitated  by  drinking ;  that  the  defender  had,  three 
months  before  the  death  of  the  testatri.x,  been  employed  as  a  nurse;  that 
she  had  taken  advantage  of  the  patient's  craving  for  alcohol,  plied  her  with 
drink,  and  l)y  this  and  other  means  obtained  a  will  in  her  own  favour.  Thu 
Court  held  that  only  an  issue  of  facility  and  circumvention  should  be 
allowed,  the  element  of  undue  exercise  of  legitimate  intluence  not  rendering 
it  necessary  to  take  a  separate  issue.  In  the  latter  case  a  will  had  been 
prepared  by  a  law  agent,  who  took  thereunder  a  benefit  of  £500  to  himself. 
The  substantial  interest,  however,  consisting  of  a  residuary  bequest  of  about 
£25,000,  was  given  to  the  natural  son  of  the  testator.  The  Court, 
following  M'CaUums  case,  held  that  the  next-of-kin,  who  sought  to  reduce 
the  will,  were  not  entitled  to  an  issue  of  undue  intluence,  as  the  case  was 
not  one  in  which  the  law  agent  was  called  on  to  give  up  a  benefit  which  he 
had  illegitimately  obtained  through  the  undue  exercise  of  his  iniluence  as 
legal  adviser. — [See  the  doctrine  of  undue  influence  discussed  in  the  following 
in  addition  to  the  cases  already  quoted:  Anstruthcr,  1856,  18  D.  405; 
Marianski,\d>^\,  3  D.  1036  ;  Tcnnant,  1870,  8  M.  (H.  L.)  10  :  Graham,  1820, 
6  S.  479;  Smith  Cunninghame,  1872,  10  M.  (H.  L.)  39;  Wardlaw,  1859, 
21  D.  940  ;  Menzies,  1893,  20  E.  (H.  L.)  108  ;  Bell,  Prin.  14  :  Ker  on  Fraud, 
158  seq. ;  Moncreifi'on  Fraud  and  Misrepresentation,  260,  291  ct  seq. ;  Pollock 
on  Contracts,  6th  ed.,  579.] 


Citation . — Citation  is  the  calling  of  a  defender  in  an  action  to  appear 
in  Court ;  or  of  a  person  to  give  evidence  or  to  do  some  other  judicial  act ; 
or  of  a  juror  to  attend.  Citation  is  either  (1)  personal,  or  (2)  at  the 
dwelling-place,  or  (3)  edictal. 

1.  Personal  Citation  is  made  by  delivery  to  each  defender  of  a  copy  of 
the  summons  or  other  writ,  with  schedule  of  citation  annexed,  calling  him 
to  appear  within  the  inducia:,  which  are  seven  days  if  he  is  within 
the  mainland  of  Scotland,  and  fourteen  days  if  in  any  island  of  Scotland 
or  furth  of  Scotland  (31  &  32  Vict.  c.  100,  s.  14).  Shorter  inducia'  are  com- 
petent in  certain  cases  (A.  S.  21  June  1672).  Service  must  be  by  a 
messenger-at-arms,  or  by  a  sheriff  officer,  if  no  messenger  resides  in  the 
district  (Act,  1693,  c.  12;  31  &  32  Vict.  c.  100,  s.  19);  or,  in  consistorial 
actions,  by  anyone  duly  authorised  by  the  pursuer  where  the  defender  is  not 
resident  in  Scotland  (s.  100).  A  decree  in  absence,  following  personal  cita- 
tion after  the  lapse  of  sixty  days  from  the  expiry  of  an  unsuspended  charge, 
or  of  twenty  years,  if  tlie  decree  is  one  on  which  a  charge  is  not  competent, 
has  the  effect  of  a  decree  in  foro  (s.  24).  An  officer  serving  a  summons, 
petition,  appeal,  or  note  of  suspension  or  interdict,  need  not  now  have  in  his 
possession  the  original  warrant,  so  long  as  he  has  a  copy  thereof,  certified  as 
correct  by  the  agent  in  tlie  cause,  and  exhibits  it  to  the  party  on  whom  the 
service  is  made  if  required  (s.  16).  There  must  be  one  witness  to  the 
execution,  except  in  poindings,  when  two  are  required  (1  &  2  Vict.  c.  114, 
s.  32 ;  9  &  10  Vict.  c.  67). 

2.  Citation  at  the  Du:elling-Place  is  regulated  by  the  Act  of  1540,  c.  75, 
and  is  competent  only  when  the  party  cannot  be  found  personally ;  but  in 
practice  "  personal  service  is  not  insisted  on  whenever  the  officer  has  not 
seen  the  defender  in  going  to  look  for  him  at  his  principal  dwelling-place  " 
(Dove   Wilson,  Sheriff  Court   Practice,   p.    112).     The   dwelling  at  which 
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citation  may  be  made  "  may  be  any  house  in  Scotland  at  which  the  defender 
has  resided  forty  davs  continuously,  and  from  which  he  has  not  been  absent 
forty  days"  (Mackay,  Manned  of  Practice,  p.  197;  A.  S.  14   Dec.    1805). 
When  a  person  has  a  proper  domicile,  where  his  family  and  servants  reside, 
he  may  be  cited  there  even  thougli  forty  days  absent  {Frascr,  1821,  1  S.  76  ; 
Thomson,  1833, 12  S.  557).     Citation  at  one  of  several  residences  is  suflicient 
{Dovjjlas  tC-  Heron,  1779, Mor.  3700 ;  MacdonaJd,lM?^,  5  D.  1253).    If,  however, 
the  party  has  finally  left  his  residence  and  the  country,  he  should  be  cited 
edictally  {Brown,  1849, 11  D.  474).    Citation  must  be  at  the  party's  dwelling- 
place,  not  at  his  place  of  business  ;  but  a  corporation,  society,  company,  or 
firm  is  properly  cited  at  its  principal  place  of  lousiness  {Sliarp,  Fairlie,  &  Co., 
1822, 1  S.  337  ;  Young,  1860,  22  D.  983).    Statutory  provision  is  made  for  the 
citation  of  many  pul/lic  and  corporate  bodies,  through  their  secretary  or  other 
ofhcer  (see  infra).   The  execution  must  bear  to  have  been  at  the  dwelling-place 
or  place  of  business.     The  summons  may  be  delivered  to  any  servant,  or  to 
any  member  of  the  family  (Ersk.  ii.  5.  55),  or  possibly  to  any  person  in  the 
house,  who  in  receiving  it  will  be  presumed  to  be  a  servant  {A.,  1834,  12  S. 
347).      If  delivery  is  refused,  or  access  cannot  be  got  to  the  house,  the 
warrant  must  be  fixed  to  the  most  patent  door,  and  in  the  latter  case  the 
messenger  must  give  six  distinct  knocks  (Act  1540,  c.  75  ;  Duff,  1707,  Mor. 
3775).     In  practice,  the  summons,  with  schedule  of  citation  annexed,  is 
commonly  fixed  into  the  keyhole.   (See  Keyhole  Citation.)   By  34  &  35  Vict. 
c.  42,  this  mode  of  citation  is  not  competent  in  Small  Debt  cases,  unless  the 
officer  is  satisfied  that  the  defender  is  refusing  access  or  concealing  himself  to 
avoid  citation,  or  has  removed  within  forty  days,  his  dwelling-place  for  the 
time  being  unknown  ;  in  either  of  these  cases  the  officer  may  fix  the  writ  to 
the  door  or  leave  it  with  an  inmate,  and  send  a  copy  by  registered  post  to  the 
defender's  last  known  address,  or  to  that  which  the  officer  thinks,  after 
diligent  inquiry,  most  likely  to  reach  him  (s.  3).     The  officer's  execution 
must  bear  that  he  endeavoured  to  el^'ect  service  at  the  defender's  last  known 
dwelling-place,  and  the  circumstances   that  prevented   it,   and   must   be 
accompanied  by  the  post-office  receipt  for  the  registration.     No  witness  is 
necessary  except  in  cases  of  poinding,  sequestration,  or  charging  (s.  4). 

Citation  ly  Rerjistered  Letter  is  regulated  by  45  &  46  Vict.  c.  77.  Sec.  3 
provides  that,  "  in  any  civil  action  or  proceeding  in  any  Court,  or  before  any 
person  or  body  of  persons  having  by  law  power  to  cite  parties  or  witnesses, 
any  summons  or  warrant  of  citation  of  a  person,  whether  as  a  party  or  a 
witness,  or  warrant  of  service  or  judicial  intimation,  may  be  executed  in 
Scotland  by  an  officer  of  the  Court  from  which  such  summons,  warrant,  or 
judicial  intimation  was  issued,  or  other  officer  who,  according  to  the  present 
law  or  practice,  might  execute  the  same,  or  by  an  enrolled  law  agent,  by 
sending  to  the  known  residence  or  place  of  business  of  the  person  upon 
whom  such  summons,  warrant,  or  judicial  intimation  is  to  be  served,  or  to 
his  last  known  address,  if  it  continues  to  be  his  legal  domicile  or  proper 
place  of  citation,  or  to  the  office  of  the  Keeper  of  Edictal  Citations,  where 
the  summons,  warrant,  or  judicial  intimation  is  required  to  be  sent  to  that 
office,  a  registered  letter  i>y  post  containing  the  copy  of  the  summons,  or 
petition  or  other  document  required  l)y  law  in  the  particular  case  to  be 
served,  with  the  proper  citation  or  notice  subjoined  thereto,  or  containing 
such  other  citation  or  notice  as  may  be  required  in  the  circumstances ;  and 
such  posting  shall  constitute  a  legal  and  valid  citation,  unless  the  person 
cited  shall  prove  that  such  letter  was  not  left  or  tendered  at  his  known 
residence  or  place  of  business,  or  at  liis  last  known  address,  if  it  continues 
to  be  his  legal  domicile  or  proper  place  for  citation  "  {Alston,  1887, 15  K.  78  ; 
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Stewart,  1885, 12  K.  563).  The  following  provisions  are  contained  in  sec.  4 : — 
(1)  The  citation  shall  specify  the  date  of  postnig,  and,  in  cases  where  the 
party  is  not  cited  to  a  fixed  diet,  but  to  appear  or  lodge  answers  or  other 
pleadings  witliin  a  certain  period,  shall  state  that  the  indacia'  for  appear- 
ance or  Iddging  such  answers  or  pleadings  are  reckijucd  from  the  date  of 
posting ;  (2)  tiie  iiulucice  shall  be  reckoned  from  twenty-four  hours  after 
the  date  of  posting ;  (3)  the  execution  to  be  returned  by  the  officer  or  law 
agent  shall  be  accompanied  l)y  the  post-othce  receipt  for  the  registered 
letter,  and  may  be  in  the  following  foi-m  (Schedule  I.  of  the  Act): — 

This  suminous,  or  warrant  of  citation,  or  note  of  .suspension,  or  petition,  or  other  writ 
or  citation  executed  [or  intimated]  hy  nie  [insert  name\  nies.senger-at-anns  [or  other  officer 
or  hiw  agent],  against  [or  to]  [imert  tuune  or  namvt;],  defender  [or  defenders,  or  respondent 
or  resjjondt-nts,  o/-  witness  or  witm-sses,  or  liaver  or  liavers,  or  otherwise,  as  the  case  may 
be],  ]}}•  posting  on  last,  between  the  hours  of  and  ,  at  the 

po.st  office  of  ,  a  copy  of  the  .same  to  him  [or  them],  with  citation  [or  notice] 

subjoined  [or  citation,  or  notice,  ^vhere  no  copy  is  sent],  in  a  registered  letter  [or 
registered  letters],  addressetl  as  follows,  viz.  : 

[SiyTiature  of  officer  or  agent]. 

The  execution  returned  by  a  law  agent  shall  for  all  purposes  be  equivalent 
to  an  execution  returned  by  an  officer  of  Court ;  (4)  on  the  back  of  the 
registered  letter  there  shall  be  written  or  printed  the  following  notice,  or  a 
notice  to  the  like  etlect :  "  Tliis  letter  contains  a  citation  to  or  intimation 
from  [specify  the  Court].  If  delivery  of  the  letter  cannot  be  made,  it  is  to 
be  returned  immediately  to  [give  the  official  name  and  office  or  place  of 
business  of  the  Clerk  of  Court] "  (  Wilson,  1885, 13  R  342) ;  (5)  "  If  delivery  of 
the  letter  be  not  made  because  the  address  cannot  be  found,  or  because  the 
house  or  place  of  business  at  the  address  is  shut  up,  or  because  the  letter- 
carrier  is  informed  at  the  address  that  the  person  to  whom  the  letter  is 
addressed  is  not  known  there,  or  because  the  letter  was  refused,  or  because 
the  letter  is  not  within  a  postal  delivery  district,  and  the  letter  is  not 
called  for  within  twenty-four  hours  after  its  receipt  at  the  post  office  of  the 
place  to  which  it  is  addressed,  or  for  any  other  reason,  the  letter  shall  be 
immediately  returned  through  the  post  office  to  the  Clerk  of  Court,  with 
the  reason  for  the  failure  to  deliver  marked  thereon,  and  the  clerk  shall 
make  intimation  to  the  party  at  whose  instance  the  summons,  warrant,  or 
intimation  was  issued  or  obtained,  and  shall,  where  the  order  for  service 
was  made  by  a  judge  or  magistrate,  present  the  letter  to  a  judge  or 
magistrate  of  the  Court  from  which  the  summons,  warrant,  or  intimation 
was  issued,  and  he  may,  if  he  shall  think  fit,  order  service  of  new,  either 
according  to  the  present  law  and  practice,  or  in  the  manner  hereinbefore 
provitled,  and,  if  need  be,  substitute  a  new  diet  of  appearance.  "Where  the 
judge  or  magistrate  is  satisfied  that  the  letter  has  been  tendered  at  the 
proper  address  of  the  party  or  witness,  and  refused,  he  may,  in  the  case  of 
a  witness,  without  waiting  for  the  diet  of  appearance,  issue  second  diligence 
to  secure  his  attendance,  and  in  the  case  of  a  party  hold  the  tender  equal 
to  a  good  citation."  This  mode  of  service  is  declared  to  be  optional,  but  it 
is  provided  that  no  higher  fees  shall  be  allowed  on  taxation  than  those  laid 
down  in  Schedule  11.  of  the  Act,  for  service  in  any  other  mode,  unless  the 
judge  or  magistrate  deciding  the  case  shall  be  of  opinion  that  it  was  not 
expedient  in  the  interests  of  justice  that  such  service  slu)uld  be  made  in 
the  manner  provided  in  the  Act  (s.  6)  {M'Leod,  1887,  14  K.  298). 

3.  Edictal  Citation  is  employed  when  the  party  to  be  cited  is  resident 
furth  of  Scotland,  or  when  a  person,  "  not  having  a  dwelling-house  in 
Scotland  occupied  by  his  family  or  servants,  shall  have  left  his  usual  place 
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of  residence,  and  have  been  therefrom  absent  during  the  space  of  forty 
days,  without  having  left  notice  where  he  is  to  be  found  within  Scotland  " 
(6  Geo.  IV.  c.  120,  s.  53).     It  is  not  competent  when  the  defender  is  in 
Scotland,  though  his  friends  will  not  reveal  his  address  {Robertson,  1836, 
14  S.  950) ;  but  it  is  competent  when  the  defender  has  led  the  pursuer  to 
believe   that   he    has   left   Scotland    (Sundbach   tC-    Co.,    1825,  4   S.    171). 
Edictal  citation  is  made  by  registered  letter  (see  supra),  or  by  delivery 
of  a  copy  of  the   summons,   with    schedule    of    citation   annexed,   by    a 
messenger-at-arms   at   the  office   of  the  Keeper  of  Edictal  Citations   at 
the  General  Eegister  House.      An  abstract  of  the  copy,  exhibiting  the 
time  of   service,  the  nature  of   the  writ,  the  names  and  designations  of 
the   parties,  and  the   day  against  which  the  parties  are  called  to  give 
obedience,  is  made  in    the  Eegister   of   Edictal  Citations  (6  Geo.  iv.  c. 
120,  s.  51  ;   A.  S.  24  Dec.  1838,  s.  7).      By  13  &  14  Vict.  c.  36,  s.  22, 
edictal  citation  in  the  above  form  was  extended  to  actions  of  ranking  and 
sale,  and  all  other  processes  and  proceedings,  including  citation  of  minor's 
next-of-kin,  in  actions  of  choosing  curators,  and  of  tutors  and  curators  in 
actions  against  minors.     When  a  defender  has  a  known  residence  or  place 
of  business  in  England  or  Ireland,  in  addition  to  edictal  citation,  notice  of 
the  summons  or  writ  must  be  given  to  the  defender  himself  at  his  residence 
or  place  of  business,  or  to  his  known  agent  in  Scotland,  if  he  have  one. 
Sufficient  notice  is  given  if  a  registered  post  letter,  posted  at  the  general 
post-office  in  Edinburgh  fourteen  days  prior  to  the  first  enrolment  of  the 
cause,  enclosing  a  full  copy  of  the  summons  or  other  writ,  including  the 
warrant  of  citation  and  citation  following  thereon,  be  addressed  to  the 
defender  at  his  residence  or  place  of  business.      In  undefended  causes, 
where  the  defender  is  designed  as  carrying  on  business  in  some  particular 
place  in  England  or  Ireland,  the  interlocutor  must  state  that  the  Lord 
(3rdinary  has  been  satisfied,  on  proof,  that  reasonable  notice  has  been  given, 
either  to  the  defender's  known  agent  in  Scotland,  if  he  any  have,  or  to  the 
defender   himself   at   his  residence  or  place  of   business  in  England   or 
Ireland ;    but  nothing  in  such  interlocutor  precludes  the  defender  from 
showing,  in  reduction  of  the  decree  in  absence,  or  in  any  other  subsequent 
proceeding,  that  reasonable  notice  has  not  been  given  (A.  S.  18  Dec.  1868, 
ss.  1,  2,  4,  and  5 ;  I).  ofAtholl,  1872,  10  M.  298). 

In  Consistorial  Actions  the  summons  must  be  served  on  the  defender 
personally,  when  he  is  not  resident  in  Scotland,  by  a  person  duly  authorised 
for  the  purpose  (31  &  32  Vict.  c.  100,  s.  100);  but  if  it  is  proved  to  the 
Court  that  the  defender  cannot  be  found,  edictal  citation  will  be  allowed 
(3/'6'«//w77i,  1865, 3  M.  550 ;  Eraser,  E.  &  W.  ii.  1 545 ;  Walton,  H.  &  W.  p.  317). 
In  that  case  "  the  pursuer  shall  also  serve  the  summons  on  the  children  of 
the  marriage,  if  any,  and  on  one  or  more  of  the  next  of  kin  of  the  defender, 
exclusive  of  the  children  of  the  marriage,  when  the  said  children  are  known 
and  resident  witliin  the  United  Kingdom,  and  such  children  and  next  of 
kin,  whether  cited,  or  so  resident  or  not,  may  appear  and  state  defences  to 
the  action"  (24  &  25  Vict.  c.  86,  s.  10). 

There  are  many  Statutes  which  allow  corporate  bodies  and  certain 
companies,  societies,  and  public  bodies  to  sue  and  be  sued  in  the  name  of 
a  particular  officer.  Corporations,  e.g.  town  councils,  at  common  law,  are 
cited  at  a  meeting  by  delivery  of  a  copy  of  the  summons  to  the  preses  for 
himself  and  the  other  representatives,  by  citation  of  the  individual  members. 
A  comity  council  is  incorporated  under  the  name  of  the  county  council  of 
the  county,  and  is  cited  as  such  (52  &  53  Vict.  c.  50,  s.  72).  Commis- 
sioners of  police  are  cited  under  their  corporate  name,  e.g.  "  Commissioners 
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of  the  Burgh  of  ,"  hy  service  of  the  writ  upon  their  clerk  (Burgh 

Police  (Sc(jtliiii(l)  Act,  1892,  55  &  50  Vict.  c.  55,  ss.  56,  338).    A  parish  council 
is  cited  under  the  name  of  the  parish  council  of  the  parish  (57  &  58  Vict.  c.  58, 
s.  32).     A  school  hoard  is  a  corporate  body,  and  may  be  cited  through  the 
chairman  at  a  meeting,  or  by  calling  all  its  members  (35  &  36  Vict.  c.  62,  s.  22). 
A  presbytery  may  be  cited  in  the  same  way.     Under  the  Companies  Clauses 
Act,  1845,  8  &  9  Vict.  c.  17,  s.  137,  and  the  Railways  Clauses  Act,  8  &  9 
Vict.  c.  33,  s.   130,  companies  and   railway  companies  may  be  cited   by 
leaving  at,  or  transmitting  through  the  post   directed   to,   the  principal 
office  of  the  company,  or  one  of  the  principal  ofhces  where  more  than  one, 
or  by  giving  personally  to  the  secretary,  or,  if  no  secretary,  to  one  of  the 
directors,  tlie  sunnnons,  writ,  or  notice.     Promoters  of  companies  under  the 
Lands  Clauses  Act,  8  &  9  Vict.  c.  19,  s.  128,  may  be  cited  by  a  copy  left  at, 
or  sent  by  post  to,  their  principal  office,  or  one  of  the  principal  offices,  where 
more  than  one,  given  personally  or  sent  by  post  to  the  secretary,  or,  if  no 
secretary,  tlie  solicitor.      Industrial  and  provident  societies,  if  registered 
under  the  Act  of  1893,  become  corporate  bodies,  and  are   cited  at  their 
registered  office,  under  their  registered  name  (56  &   57  Vict.    c.   39,   ss. 
11  &  21).     Building  societies  may  be  cited  under  the  name  set  forth  in 
their  contract,  presumably  at  their  place  of  business  (18  &  19  Vict.  c.  88, 
s.  3;  Campbell  on  Citation,^.  39);  or,  if  registered  under  37  &  38  Vict. 
c.  42,  they  become  a  corporation,  and  are  cited  under  their  registered  name 
(s.  9).     Friendly  societies  are  cited  by  personally  serving  the  officer  or 
person  against  whom,  on  behalf  of  the  society,  the  summons,  writ,  process, 
or  other  proceeding  is  issued ;  or  by  leaving  a  true  copy  thereof  at  the 
registered  office  of  the  society,  or  at  any  place  of  business  of  the  society 
within  the  jurisdiction  of  the  Court  in  which  the  proceeding  is  brought ;  or, 
if  such  office  or  place  of  business  be  closed,  by  posting  such  copy  on  the 
outer  door  of  the  same ;  but  in  all  cases  where  the  writ  is  not  served 
personally,  or  a  copy  left  at  the  registered  office,  a  copy  must  be  sent  to 
the  committee  of  management  at  the  registered  office  of  the  society  by 
registered  letter,  posted  at  least  six  days  before  any  further  step  is  taken 
in  the  proceeding  (38  &  39  Vict.  c.  60,  s.  21).     Registered  joint-stock  com- 
panies are  cited  by  leaving  the  summons,  or  sending  it  by  registered  post 
to  the  company  at  its  registered  office  (25  &  26  Vict.  c.  89,  s.  62).     Under 
the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104),  citation  is  good  if  made 
"  personally  on  the  person  to  be  served,  or  at  his  last  place  of  al)ode,  or, 
if  made  by  leaving  such  summons  for  him  on  board  any  ship  to  which  he 
may  belong,  with  the  person  being  or  appearing  to  be  in  command  or 
charge  of  such  ship"  (s.   522).      All  actions  against  the  Crown  or  any 
public  department  are  directed  against  the  Lord  Advocate,  who  may  be 
cited  either  personally  or  at  his  dwelling-place.     The  writ  should  also  be 
served  upon  the  department  specially  c(,)ncerned  (20   &   21   Vict.  c.  44, 
ss.  1  &  2,  19  &  20  Vict.  c.  56,  s.  22). 

A  certificate  of  the  mode  in  which  the  citation  has  been  made  must  be 
returned  by  the  officer  making  it,  or  by  the  law  agent  when  the  mode  is  by 
registered  letter,  and  is  called  the  execution.  A  statutory  form  is  given 
by  13  &  14  Vict.  c.  36,  s.  20,  Schedule  B.  One  witness  is  sufficient  except 
in  poindings,  where  two  are  necessary.  "  No  party  appearing  in  any  action 
or  proceeding  in  the  Court  of  Session  shall  be  entitled  to  state  any  objection 
to  the  regularity  of  the  execution  or  service,  as  against  himself,  of  the 
sunnnons,  or  other  pleading  or  writ  whereby  he  is  convened  "  (31  &  32  Vict, 
c.  100,  s.  21).  The  same  rule  applies  in  the  Sherift'  Court  (39  &  40  Vict.  c. 
70,  s.  12(2)).     Formal  citation  is  sometimes  dispensed  with  of  consent,  and 
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the  defender's  agent  accepts  service  on  his  behalf.  Acceptance  of  service 
should  be  in  writing,  indorsed  on  a  copy  of  the  summons,  and  should  be 
holograph  or  probative. 

Citation  of  Jurors. — See  Citation  of  Jury. 

Citation  of  Witnesses. — A  copy  of  the  interlocutor  fixing  the  trial,  certi- 
fied by  the  Clerk  of  Court,  or  his  assistant,  is  now  a  sufficient  warrant  for 
the  citation  of  a  witness  (13  &  14  Vict.  c.  36,  s.  43),  and  the  citation  is  now 
usually  made  by  registered  letter  (see  siqrra).  If  the  witness  disobeys  the 
citation,  letters  of  second  diligence  may  be  applied  for,  which  are  issued  by 
the  Clerk  of  Court,  and  pass  the  Signet ;  in  that  case  it  should  be  made  to 
appear  that  sufficient  money  to  convey  the  witness  to  the  place  where  he 
is  to  depone  has  been  tendered  to  him  (Campbell  on  Citation,  p.  120). 
Citation  of  witnesses  out  of  the  jurisdiction  of  the  Court  is  provided  for  by 
17  &  18  Vict.  c.  34.  The  Court  or  judge  may  order  that  "a  warrant  of 
citation  shall  issue  in  special  form,  commanding  such  witness  to  attend 
such  trial,  wherever  he  shall  be  within  the  United  Kingdom,  and  the 
service  of  any  such  writ  or  process  in  any  part  of  the  United  Kingdom 
shall  be  as  valid  and  effectual  to  all  intents  and  purposes  as  if  the  same 
had  been  served  within  the  jurisdiction  of  the  Court  from  which  it  issues  " 
(s.  1).  "  Every  such  writ  shall  have  at  foot  thereof  a  statement  or  notice 
that  the  same  is  issued  by  the  special  order  of  the  Court  or  judge,  as  the 
case  may  be ;  and  no  writ  shall  issue  without  such  special  order "  (s.  2). 
A  witness  who  makes  default  after  such  notice  may  be  punished  by  the 
Supreme  Court  in  his  own  country,  upon  a  certificate  of  such  default  from 
the  Court  issuing  the  writ  (s.  3) ;  but  it  must  be  shown  that  sufficient 
money  to  defray  the  expenses  of  coming  and  attending  was  tendered  to  the 
witness  (s.  4).  Neglect  or  refusal  to  appear  amounts  to  contempt  of 
Court,  and  the  punishment  is  in  the  discretion  of  the  Court.  The  Act  does 
not  prevent  the  issuing  of  a  commission  to  examine  witnesses  out  of  the 
jurisdiction. 

In  the  Sheriff  Court,  the  warrant  to  cite,  which  is  written  in  the  form 
of  an  interlocutor  upon  the  petition,  is  in  general  authority  for  service 
within  the  sherift'dom  only.  In  order  to  make  the  warrant  valid  in 
another  sheriffdom,  it  must  be  endorsed  by  the  Sheriff"  Clerk  in  that 
sheriffdom ;  but  endorsation  is  not  necessary  where  the  defender  is  subject 
to  the  jurisdiction  by  reason  of  his  carrying  on  a  business  within  the 
county  (39  &  40  Vict.  c.  70,  s.  46) ;  or  because  the  action  is  one  of  forth- 
coming or  multiplepoinding,  and  the  arrestee  or  holder  of  the  fund  is 
within  the  jurisdiction  (s.  47). 

In  the  case  of  citation  by  registered  letter,  it  would  appear  that,  where 
the  citation  is  to  be  made  outwith  the  sheriffdom,  and  the  warrant  requires 
endorsation  in  another  sheriffdom,  it  is  the  officer  of  the  second  sheriffdom 
who  should  cite.  The  same  rule  would  proljably  apply  to  a  law  agent 
executing  a  citation  by  registered  letter  (Dove  Wilson,  Sheriff  Court 
Practice,  p.  120). 

Citation  for  Interrupting  Prescription. — Citation  on  a  summons  under 
the  Signet,  containing  the  grounds  of  interruption,  may  be  used  to  interrupt 
either  the  positive  or  the  negative  prescription.  In  the  positive  prescrip- 
tion, by  citation  at  the  instance  of  the  party  in  right  of  the  property  against 
the  party  in  possession,  in  a  process  for  the  recovery  of  possession ;  in  the 
negative  prescription,  by  citation  at  the  creditor's  instance,  in  a  process 
against  the  debtor  for  recovery  of  the  debt.  By  the  Act  1669,  c.  10,  the 
citation  in  both  cases,  unless  renewed,  is  extinguished  as  an  interruption 
after  seven  years,  except  the  parties  be  minors,  in  which  case  the  Act  does 
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not  extend  to  them  during  their  minority ;  but  if,  after  citation,  the 
summons  is  called,  and  tlie  action  is  brought  into  Court,  the  interrui^tion 
endures  for  forty  years  (Ersk.  iii.  7.  43;  Jiell,  Prin.  2007).  T(j  protect 
purchasers  and  singular  successors,  it  is  provided  that,  in  order  to  make  the 
citation  effectual,  the  summons  and  execution  must  be  registered  within 
sixty  days  in  the  General  Register  of  Sasines  (Act  1G9G,  c.  19;  31  &  32 
Vict.  c.  G4,  s.  15  ;  Ersk.  iii.  7.  38).     See  ritEsciiiPTiox. 

[P"or  citation  in  criminal  cases,  see  Citation  on  Summary  Complaint 
Criminal  Prosecution  ;  Citation  of  Jurors.] 

[See  Stair,  iv.  3.  27 ;  iv.  38.  2 ;  Ersk.  i.  2. 18  &  19 ;  Ross,  Lectures,  i.  237,  292 ; 
Campbell  on  Cilnlion  ;  Shand,  Practice ;  Mackay,  Manual  of  Practice  ;  Dove 
Wilson,  Slwrilf-Court  Practice  ;  Dickson  on  Evidence  ;  Juridical  Styles,  iii.] 

See  Absence,  Decree  in;  Domicile;   Edictal  Citation;  Execution  ; 
Foreign;  Jurisdiction;  Induct^;  Prescription;  Witness. 


Citation  of  Jury. — The  ipialifications  of  jurors,  the  numbers  to 
be  cited,  the  respective  areas  from  wiiich  they  are  to  be  chosen  for  the 
different  courts,  the  svstem  of  arranging  the  order  in  whicli  thev  are  to 
be  called  u})on  to  serve,  and  the  manner  of  citation,  are  now  all  regu- 
lated by  Statute. 

Criminal  Cases. 

Qualification. — Every  man  between  the  ages  of  21  and  GO  years,  other 
tlian  those  excepted  by  G  Ceo.  iv.  c.  22,  is  qualified  as  follows  : — 

As  a  common  juror  if  lie  ( 1 )  is  seised  in  his  own  right,  or  in  tlie  right 
of  his  wife,  in  lands  or  tenements  within  the  county  or  shire,  city  or  place, 
from  whence  the  jury  is  to  come,  of  the  yearly  value  of  £5  at  the  least ;  or 

(2)  Is  worth  £200  of  personal  estate  at  the  time  of  the  trial ; 

As  a  special  juror  if  he  (1)  pay  cess  on  £100  of  valued  rent  in  the 
shire,  city,  or  county  where  he  dw^ells ; 

(2)  Or  ]»ays  taxes  to  the  Crown  on  a  liouse  of  £30  yearly  rent : 

(3)  Or  be  infeft  in  lands  and  heritages  in  Scotland  of  £100  sterling  of  real 
rent  per  annum ; 

(4)  Or  possesses  personal  property  to  the  amount  of  £1000  sterling. 
(55  Geo.  iiL  c.  42,  s.  25 ;  6  Geo.  iv.  c.  22,  s.  1 ;  7  Geo.  iv.  c.  8,  s.  1.) 

If  an  accused  person  be  a  landed  man,  he  is  entitled  to  have  a  majority 
of  landed  men  on  the  jury.     (For  exemptions,  see  Challenge  of  Jurors.) 

Areas  from  which  Jury  arc  draimi. — Prior  to  the  Act  of  1G72,  regu- 
lating the  judicatories,  the  prosecutor,  public  or  jjrivate,  had  the  entire 
trust  of  making  up  the  list  of  assize,  the  jurors  being  cliosen  generally 
from  the  neighbourhood  of  the  panel's  residence  or  of  the  locus  delicti, 
however  distant  from  the  place  of  trial.  In  all  criminal  trials  in  any 
inferior  Court,  the  jury  are  now  drawn  from  the  county  in  which 
the  Court  is  held  (G  Geo.  iv.  c.  22,  s.  9);  l)ut  it  is  provided  by 
sec.  27  of  the  Act  1  &  2  Vict.  c.  119,  that,  exceiit  in  the  counties  of 
Haddington,  Linlithgow,  Peebles,  Selkirk,  Kinross,  Clackmannan,  Nairn, 
and  Cromarty,  it  shall  not  be  necessary  to  summon  jurors  to  attend  who 
reside  beyond  such  distances  from  the  court-house  as  may  from  time  to 
time  be  fixed  by  the  Sheritfs  of  these  counties,  with  the  a])probation  of  Her 
Majesty's  principal  Secretary  of  State  for  the  Home  Department.  It  is 
further  proviiled  by  the  said  section,  lh;il  in  Orkney  and  Zetland  the  jurors 
shall  be  sunnnoned  from  the  Mainland  of  each  district  respectively. 

The  jurors   to   serve   at  sittings  of  the  High  Court  of  Justiciary  n.t 
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Edinburgh  are  drawn  from  the  counties  of  Edinburgh,  Haddington,  Lin- 
lithgow (G  Geo.  IV.  c.  22,  s.  7),  and  Peebles  (39  &  40  Vict.  c.  152,  Local). 
For  trials  before  the  High  Court  of  Justiciary  sitting  at  any  of  the  regular 
circuit  towns,  the  jurors  are  drawn  from  the  counties  within  the  circuit 
(G  Geo.  IV.  c.  22,  s.  8) ;  and  when  that  Court  exercises  its  power  of  holding  a 
sitting  at  any  place  out  of  Edinburgh  other  tlian  one  of  the  regular  circuit 
towns,  the  jury  are  drawn  from  the  county  in  which  such  place  is  situated 
(50  &  51  Vict.  c.  35,  s.  47). 

How  Boll  and  Lists  made  up. — By  the  Act  of  1672,  regulating  the 
judicatories,  it  was  enacted  "that  persons  to  pass  upon  assizes  be  listed  and 
their  names  and  designations  insert  in  ane  roll  to  be  signed  by  the  said 
judges  or  their  quorum."  Following  this,  the  Act  of  Adjournal  of  1690 
appointed  the  list  to  be  made  up  by  the  Clerk  of  Court  at  the  sight  of  one 
of  the  judges,  and  in  practice  this  duty  came  to  l)e  discharged  by  the 
Clerk  alone. 

By  the  foresaid  Act  (6  Geo.  iv.  c.  22,  s.  3)  the  Sheriff  of  each  county  is 
directed  to  make  up  a  list  of  persons  within  his  county  qualified  and  liable 
to  serve  as  jurors ;  and  (s.  4)  as  soon  as  such  roll  or  list  of  jurors  has  been 
made  up  and  inserted  in  a  General  Jury  Book,  the  Sheriff  of  every  county  is 
directed  to  select  therefrom  a  list  of  all  persons  qualified  to  be  special  jurors, 
and  to  enter  in  a  book,  called  the  Special  Jury  Book,  the  names  so  selected. 
By  sec.  5  separate  lists  are  directed  to  be  made  for  the  counties  of  Edinburgh 
and  Lanark,  the  former  being  divided  into  three  districts  and  the  latter  into 
two.  By  sec.  6  the  Sheriffs  of  Haddington  and  Linlithgow  are  directed  to 
transmit  certified  copies  of  the  lists  made  up  by  them  to  the  Sheriff  of 
Edinburgh.  By  the  Act  39  &  40  Vict.  c.  152,  the  county  of  Peebles  is 
added  to  the  Edinburgh  district  and  removed  from  the  Jedburgh  circuit 
district,  and  certified  copies  of  the  lists  of  assize  are  in  like  manner 
transmitted  from  that  county  to  the  Sheriff  of  Edinljurgh. 

From  these  rolls  the  various  lists  of  assize  for  all  criminal  trials  by 
jury  in  Scotland  are  made  up,  tlie  names  l)eing  taken  in  the  order  in  which 
they  appear  in  the  rolls,  one-third  of  the  number  required  being  qualified 
as  special  jurors.  This  direction  is  repeated  in  the  Criminal  Procedure 
(Scotland)  Act,  1887,  which  provides  (s.  38)  that  the  list  shall  consist  of 
special  and  common,  in  tlie  proportion  of  one  special  to  two  common 
jurors. 

Where  the  hst  of  assize  required  has  to  be  compiled  from  separate  rolls, 
as  from  the  three  districts  of  Edinburgh,  tlie  two  districts  of  Lanark,  or  for 
sittings  of  the  High  Court  at  Edinburgh,  or  at  any  of  the  circuit  towns, 
the  proportions  in  which  the  jurors  are  to  be  taken  from  the  different 
districts  or  counties  are  specified  in  the  said  Act  (6  Geo.  iv.  c.  22,  ss.  7  and 
8) ;  but  these  proportions  have  been  considerably  altered  or  modified  by 
Acts  of  Adjournal,  power  to  this  effect  being  conferred  on  tlie  High  Court 
of  Justiciary  hj  sec.  8.  Further,  the  distribution  of  the  various  counties  to 
the  different  circuit  districts  has  also  been  altered  by  Acts  of  Parliament 
and  Orders  in  Council,  in  virtue  of  the  powers  conferred  by  the  Acts  20 
Geo.  II.  c.  43,  s.  39  ;  9  Geo.  iv.  c.  29  ;  and  27  Vict.  c.  30.    See  Circuit  Courts. 

Numhcr  of  Jurors  to  he  cited. — Prior  to  the  Act  of  1579,  c.  76,  which 
limited  the  number  of  jurors  to  be  cited  for  a  criminal  trial  to  45,  gross 
abuse  of  the  power  to  cite  an  unlimited  number  was  practised  by  officers 
of  the  law,  who  made  up  a  numerous  and  unreasonable  list  of  assize,  and 
took  money  from  the  most  substantial  persons  in  the  list  to  strike  out  their 
names. 

By  3  Geo.  iv.  c.  85,  s.  2,   it   was  enacted    that  any  number   deemed 
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necessary,  and  directed  by  Act  of  Adjournal,  should  be  cited  for  the  High 
Court  or  circuit;  and  l)y  the  Siiid  Act  0  Geo.  iv.  c.  22,8.  15,  it  was 
declared  lawful  for  the  Lord  Justice-Clerk  or  any  Lord  Commissioner  of 
Justiciary  to  direct  any  numljcr  deemed  necessary  to  serve  at  any  criminal 
trial  in  the  High  Court  or  Circuit  Court  of  Justiciary. 

By  Act  of  Adjournal,  22  June  1831,  the  Clerks  of  Court  (High  Court) 
are  directed,  when  more  than  three  cases  are  set  down  for  trial  on  the 
same  day  before  the  High  Court  of  Justiciary  at  Edinljurgli,  or  where 
more  than  three  i)risoners  are  included  in  one  indictment,  to  require  the 
Sheriff  to  return  a  list  of  65  persons.  By  the  Criminal  Procedure  (Scotland) 
Act,  1887  (50  &  51  Vict.  c.  35,  s.  38),  the  minimum  nunil)er  of  jurors  to  ]>e 
returned  in  any  list,  whether  for  trials  before  tlie  High  Court  or  Sheriff 
Courts,  is  fixed  at  30.  One  list  of  assize  is  sufficient  for  all  cases  set 
down  for  trial  at  one  and  the  same  diet  (11  &  12  Vict.  c.  79,  ss.  4  and  5 ; 
50  &  51  Vict.  c.  35,  s.  39). 

The  present  ])ractice  of  the  High  C(jurL  of  Justiciary,  for  sittings  at 
Edinburgh,  is  to  require  a  list  of  45  jurors,  and,  in  terms  of  the  said  Act 
of  Adjournal  of  1831,  65  if  there  be  more  than  three  cases,  or  more  than 
three  persons  charged  in  one  indictment.  And  where  a  larger  numljer 
than  65  is  deemed  necessary,  such  number  as  the  Lord  Justice-Clerk  or 
any  Lord  Commissioner  of  Justiciary  may  direct.  In  the  case  of  Alex. 
M'Lcod  &  Others  (1888,  1  AVhite,  554),  120  jurors  were  cited. 

Where  a  larger  number  than  45  is  required  for  a  sitting  of  the 
High  Court  on  circuit,  the  Act  of  Adjournal  appointing  the  circuit 
specifies  the  number  which  the  Clerk  of  Court  is  to  require  the  Sheriff 
to  return. 

The  number  of  jurors  in  the  respective  lists  of  assize  for  the  sittings  of 
the  Higli  Court,  and  the  relative  proportions,  are : — 


I.  Edixbukgii. 


City  of  Edinburgh 
Town  of  Leith 
County  of  Edinburgh  . 
County  of  Linlithgow 
County  of  Haddington 
County  of  Peebles 


11.  Circuits. 
Glasgow — 
Lanarkshire  . 
Eenfrewshire 
Buteshire 


West     ( 


Stirlinfi — 
Stirlingshire 
Dumbartonshire    , 
Clackmannanshire 
Kinross-shire 


Invcmraj/ — 
Argyllshire — 


24 
6 
5 
3 
4 

_3 

45 


80 
17 


100 


32 

19 

8 

_G 

65 


45 
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Kortli 


South 


Perth— 
Perthshire 
Fifeshire 


Dundee — 
Forfarshire    . 

Aberdeen — 
Aherdeenshire 
Banffshire 
Ivincardineshire 


Inverness — 

luverness-shire 

Eoss  and  Cromarty  shire 

Elginshire 

Nairnshire    . 

Sutherlandshire     . 

Caithness-shire 


Dumfries — 
Dumfriesshire 
Stewartry  of  Kirkcudbright 
Wigtownshire 


A?jr— 
Ayrshire 

Jedhirgh — 
Eoxburghshire 
Berwickshire 
Selkirkshire  . 


33 

32 

65 


65 


37 
14 
14 

65 


28 

13 

12 

6 


3 
_3 

65 

24 
11 
10 

45 

45 

23 
13 
_9 

45 


The  whole  number  of  jurors  in  any  list  of  assize  need  not  be  cited,  but 
only  such  number,  commencing  from  the  top  of  the  lists  of  special  and 
common  jurors  respectively,  as  shall  be  sufficient  to  ensure  a  sufficient 
number  for  the  trial  of  the  cases  which  shall  remain  for  trial  at  the  date  of 
the  citation  of  the  jurors.  Such  number  is  fixed  by  the  Clerk  of  the  Court 
in  which  the  second  diet  is  to  be  called,  or  in  any  case  in  the  High  Court 
of  Justiciary,  by  the  Clerk  of  Justiciary.  Where  jurors  are  not  summoned, 
from  the  whole  jurors  in  any  list  not  being  required,  such  jurors  shall  be 
placed  upon  the  next  list  issued,  until  they  have  attended  to  serve  (Criminal 
Procedure  (Scotland)  Act,  1887  (50  &  51  Vict.  c.  35,  s.  39)). 

Procedure  for  Procuring  List. — Lists  of  assize  are  prepared  under  the 
direction  of  the  Clerk  of  Justiciary,  where  the  second  diet  is  to  be  held  in  the 
High  Court  of  Justiciary  ;  and  prepared  by  the  Sheriff  Clerk  of  the  district  in 
which  the  second  diet  for  trial  is  to  be  held,  where  the  second  diet  is  to  be 
held  in  the  Sheriff"  Court.  For  trials  before  the  High  Court  of  Justiciary,  the 
Clerk  of  Court  issues  a  requisition  to  the  Sheriff  of  the  district  in  which  the 
trial  is  to  take  place,  calling  upon  him  to  furnish  a  hst  of  assize.  Where  the 
trial  is  at  any  of  the  circuit  towns,  the  Sheriff  of  the  county  in  which  that 
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t(jwn  is  situated,  if  there  be  more  counties  thau  one  attached  to  tliat  circuit 
district,  procures  from  the  other  Slu'rifl's  hsts  for  their  respective  counties, 
iiud  furnishes  a  complete  hst  of  assize  for  the  circuit  to  the  Clerk  of 
Justiciary  (Act  of  Adjournal,  3  Nov.  1887).  The  lists  of  assize  are  signed 
by  the  Sheriffs  returning  them  (7  Geo.  IV.  c.  22,  ss.  7  and  8). 

The  Clerk  of  Justiciary  causes  the  list  to  be  printed,  and  gets  the 
principal  list  signed  by  one  of  the  Lords  Commissioners  of  Justiciary  (11  & 
12  Vict.  c.  79,  s.  4),  and  lodges  it  with  the  Sheriir  Clerk  of  the  district  in 
which  the  second  diet  is  to  be  held. 

Directing  Citation. — After  the  pleading  diet,  when  the  number  of  cases 
remaining  for  trial  becomes  known,  the  Clerk  of  the  Court  in  which  the  second 
diet  is  to  Ijc  held,  or,  where  the  second  diet  is  Ijefore  the  High  Court  of 
Justiciary,  the  Clerk  of  Justiciary,  fixes  the  number  of  jurors  to  be  cited  (50 
&  51  Vict.  c.  35,  s.  39),  and  instructs  the  Sheriff  Clerk  of  the  district  where  the 
second  diet  is  to  be  held  to  cite  the  jury.  A  warrant  authenticated  Ity  the 
signature  of  the  Clerk  of  Court,  or  a  duly  certified  copy  thereof,  forms 
the  authority  for  citing  (50  &  51  Vict.  c.  35,  s.  23). 

Manner  of  Citing. — Jurors  were  formerly  cited  by  the  macers  of  court, 
messeugers-at-arms,  or  sheriff-officers.  The  citations  were  served  on  them 
personally,or  left  at  their  dwelling-places.  By  Act  of  Adjournal, 20  July  1674, 
the  officer  executing  the  citation  was  directed  to  exhibit  a  signed  list  of  assize 
to  each  person  cited ;  but  it  is  doubtful  whether  this  practice  was  followed. 
The  officer  made  a  written  report  or  execution  of  the  citation,  which  was 
sufficiently  authenticated  by  his  signature  alone.  By  11  Geo.  iv.  c.  37,  s. 
7,  citation  without  any  witness  was  declared  to  be  g(Jod,  and  the  oath  of 
the  officer  sufficient  to  prove  the  citation  if  the  same  should  be  questioned 
in  court. 

By  31  &  32  Vict.  c.  95,  s.  10,  it  is  enacted  that  this  mode  of  citation  be 
discontinued,  and  that  the  Sheriff  Clerk  of  the  county  of  Edinburgh,  or  his 
depute,  where  the  trial  is  to  take  place  before  the  High  Court  of  Justiciary, 
or  the  Sheriff  Clerk  of  the  county  in  which  any  juror  is  to  be  cited,  or  his 
depute,  where  the  citation  is  for  a  trial  before  a  Circuit  Court  of  Justiciary 
or  l)efore  a  Sheriff,  shall  fill  up  and  sign  a  proper  citation  addressed  to  each 
such  juror,  and  shall  cause  the  same  to  be  transmitted  to  him  in  a 
registered  letter,  directed  to  him  at  his  place  of  residence  as  stated  in  the 
roll  of  jurors,  and  that  a  certificate  under  the  hand  of  such  Sheriff  Clerk  or 
his  depute  of  the  citation  of  any  juror  should  have  the  like  force  and  effect 
of  an  execution  of  citation  according  to  the  present  law.  The  forms  of 
warrant  for,  and  of  execution  of,  citation  are  now  conform  to  Schedules  B 
and  E  of  the  Act  50  &  51  Vict.  c.  35. 

By  the  Act  of  Adjournal  of  3  Nov.  1887,  the  citations  of  all  jurors  to 
any  circuit  town  arc  appointed  to  lic  made  by  the  Sheriff  Clerk  of  the  sheriff- 
dom in  which  such  town  is  situated,  whether  such  jurors  reside  in  that 
sheriffiloni  or  in  any  other  sheriffdom  of  that  district. 

Inducia'. — There  is  no  fixed  period  of  inducias  for  the  citation  of  jurors 
in  Scotland.  Beasonal^le  notice  is  all  tliat  is  required.  In  England  the 
minimum  period  of  notice  to  which  a  juror  is  entitled,  and  without  which 
no  fine  can  he  inflicted,  is  six  days  (33  &  34  Vict.  c.  77,  s.  20).  In 
Scotland  the  practice  varies,  but  generally  the  citations  to  jurors  are 
despatched  so  that  they  will  reach  the  jurors  cited  not  later  than  six  days 
before  the  day  upon  which  they  are  called  upon  to  serve.  As  has  been 
said,  the  number  of  jurors  to  be  cited  is  not  fixed  till  after  the  pleading 
diet,  which  is  generally  held  ten  days  before  the  diet  of  trial.  For  cases 
before  the  Higli  Court,  tlie  Clerk  of  Justiciary,  immediately  on  learning 
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from  the  Slicrift'  or  Shcritls  the  result  of  the  pleading  diet  or  diets,  fixes 
the  nuniber  of  the  jurors  ou  the  list  to  be  summoned,  and  forthwith 
instructs  the  Sheriff*  Clerk  to  cite. 

Penalty  for  Kon-Attcndancc. — The  fine  or  penalty  inflicted  upon  a  juror, 
duly  cited,  for  failure  to  attend  is  100  merks  Scots  (£5,  lis.  Ij'^d.). 

Excuses. — A  certificate  by  a  duly  qualified  medical  man,  certifying  on  soul 
and  conscience  the  inabihty  of  a  juror  to  attend  on  account  of  illness,  and 
specifying  the  nature  of  the  illness,  is  received  as  an  excuse  for  non- 
attendance.  A  certificate  of  birth  or  other  satisfactory  documentary 
e\'idence  that  a  juror  is  either  over  the  age  of  60  years  or  mider  the 
age  of  21  years,  will  entitle  him  to  be  removed  from  the  list.  Other 
excuses  on  special  grounds  may  be  considered  by  the  Court  before  the 
trial ;  but  as  a  rule  jurors  must  state  in  Court  their  reasons  for  craving  to 
l)e  excused  from  serving.  It  is  provided  by  6  Geo.  iv.  c.  22,  s.  19,  that 
the  several  Courts  shall  respectively  have  power  to  excuse  any  one  or  more 
jurors  from  serving,  the  grounds  of  the  excuse  being  stated  in  open 
Court.  The  question  was  raised  though  not  decided  in  the  case  of  Bartlett 
(H.  C,  Edinburgh,  1876,  3  Couper,  357),  whether  an  ahen  was  hable 
or  competent  to  serve  on  a  jury;  but  on  the  direction  of  the  Court, 
intimation  was  made  to  the  Sheriff  Clerk  of  Midlothian  that  the  Court 
recommended  that  aUens  should  not  be  summoned  as  jurors  unless  a  very 
special  occasion  arose  for  it.  Aliens  who  have  been  ten  years  domiciled 
in  England  are  declared  quahfied  and  liable  to  serve  on  juries  there,  if 
otherwise  qualified  (33  &  34  Vict.  c.  77,  s.  8). 

Civil   Cases. 

(1)  Court  of  Session. — Lists  of  jurors  for  the  trial  of  issues  before  the 
Court  of  Session  are  made  up  by  the  Sheriffs  on  precepts  issued  by  the 
Clerk  of  Court  (13  &  14  Vict.  c.  36,  s.  42)  from  the  rolls  made  under  the 
provisions  of  the  Act  6  Geo.  iv.  c.  22,  and  the  number  to  be  cited  is  as 
specified  in  the  Act  55  Geo.  in.  c.  42,  s.  20,  viz.  not  less  than  36  or  more 
than  50,  one-third  being  special  jurors  (31  &  32  Vict.  c.  100,  s.  45).  For 
the  trial  of  issues  at  Edinljurgh,  tlie  precept  requires  the  Sheriff  to  make  up, 
and  the  Sheriff  Clerk  to  cite — 

For  the  County  of  Edinburgh,  including  the  City 

of  Edinburgh         ......  26 

County  of  Haddington 5 

County  of  Linlithgow            .....  5 

36 

For  the  trial  of  issues  at  circuit  towns,  the  jury  are  chosen  from  the  list 
summoned  to  attend  the  Court  of  Justiciary  (31  &  32  Vict.  c.  100,  s.  46). 

When  an  issue  is  appointed  to  be  tried  by  a  special  jury  (55  Geo.  ill. 
c.  42,  s.  24 ;  13  &  14  Vict.  c.  36,  s.  42),  the  order  for  a  special  jury  is 
transmitted  to  the  Sheriff  of  the  district  from  which  the  jury  are  to  come, 
who  forthwith  returns  a  list  of  36  persons  qualified  as  special  jurors  (A.  S. 
16  Feb.  1841).  This  list  is  reduced  to  20  Ijy  each  party,  in  presence  of  the 
Clerk,  striking  off  one  alternately.  The  jurors  are  cited  in  the  same 
manner  as  in  criminal  cases  (31  &  32  Vict.  c.  100,  s.  47). 

The  penalty  for  failure  to  attend  is  not  more  than  £5  and  not  less  than 
£2  (55  Geo.  iii.  c.  42,  s.  22). 

(2)  Sheriff  Court. — The  only  civil  cases  which  require  the  citation  of  a 
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jury  in  tlic  Sheriff  Court  are  those  under  the  Lands  Clauses  Act  (8  &  9 
Vict.  c.  19)  and  the  Fatal  Accidents  Iiuiuiry  (Scotland)  Act  (58  &  59 
Vict.  0.  36).  Under  the  first-niontioned  Act  the  nuiiil)er  Italloted  to  serve 
is  13.  If  neither  ])arty  desire  a  s])ecial  jury,  tlie  Sheriff  summons  a  list  of 
25  persons  qualified  t(j  act  as  connuon  jurymen  for  the  trial  of  civil  causes 
in  the  Court  of  Session  (s.  39).  If  a  special  jury  is  required  (s.  53),  the 
Sheriff  nominates  a  list  of  36  special  jurors,  whicli  list  is  reduced  Ijy  the 
parties  to  tlic  number  to  be  cited — 20 — in  tlie  manner  pro\'ided  for  reducing 
special  juries  in  the  Court  of  Session. 

Manner  of  Citinr/. — While  it  may  Ijc  doubted  whether  the  statutes 
introducing  the  system  of  citing  jurors  by  registered  letter — viz.  Justiciary 
Act,  186.S  (31  &  32  Vict.  c.  95,  s.  10),  and  Court  of  Session  Act  (31  &  32 
Vict.  c.  100,  s.  47) — extend  to  the  citation  of  jurors  for  the  purposes  of  the 
Lands  Clauses  Act,  the  practice  in  some  sheriffdoms  is  to  cite  these  jurors 
by  means  of  registered  letter. 

Penalty  for  Failure  to  attend,  etc.,  is  not  to  exceed  £10 ;  and  in 
addition  a  juror  failing  to  attend  is  liable  to  the  same  regulations, 
pains,  and  penalties  as  if  such  juror  had  been  returned  for  the  trial  of 
a  civil  case  in  the  Court  of  Session  (s.  43). 

In  inquiries  by  Sheriff  and  jury  under  the  Fatal  Accidents  Inquiry 
(Scotland)  Act,  1895  (58  &  59  Vict.  c.  36),  the  jury  balloted  to  serve 
consists  of  5  common  and  2  special  jurors  (sec.  4,  subs.  5).  The 
Act  directs  that  the  Sheriff  Clerk  shall  cite  10  common  and  5  special 
jurors  (subs.  4)  from  the  Sheriff  Court  Book,  in  the  manner  provided  by 
Statute  for  citation  of  jurors  in  civil  cases  (subs.  10).  By  the  same  sub- 
sec.,  the  existing  statutory  provisions  relative  to  fines  for  non-attendance  of 
jurors  are  declared  to  api)ly  to  inquiries  under  the  Act. 


Citation  on  Summary  Complaint. — This  term  ex- 
presses the  legal  process  by  which  a  person,  charged  with  a  crime  or 
offence  summarily  punishable,  is  made  aware  of  the  charge  against  him, 
and  summoned  to  appear  before  a  Court,  at  a  specified  place  and  time,  to 
answer  to  it.  A  charge  duly  made  and  signed  by  the  prosecutor  must  be 
in  existence  when  the  accused  person  is  cited  {Stewart,  1894,  1  Adam,  493). 
The  proceedings  may  be  in  writing  or  printed,  or  partly  written  and  partly 
printed  (27  &  28  Vict.  c.  53,  s.  17),  and  must  be  in  the  form  provided  by 
the  Sunnnary  Jurisdiction  (Scotland)  Acts  in  all  prosecutions  under  the 
provisions  of  those  Acts  (44  &  45  Vict.  c.  33,  s.  3).  This  article  is 
restricted  to  procedure  in  such  prosecutions.  See  also  Tweed  Fisiiekies 
Acts  and  Police  Prosecutiox. 

I.  Warrant  to  Cite. — A  regular  warrant  must  precede  citation 
(Jameson,  1849,  J.  Shaw,  238 ;  Stevenson,  1857,  2  Irv.  592 ;  McLean,  1895,  1 
Adam,  564).  The  form  is  statutory  (27  &  28  Vict.  c.  53,  ss.  6,  8,  and 
Sched.  C).  The  following  is  an  example  of  a  warrant  to  cite,  con- 
taining special  authority  to  sell  game  seized  by  virtue  of  an  Act  of 
Parliament : — 

Inverness,  3nl  August  1896. — The  Slieriir-Substitute  grants  -warrant  to  officers  of 
Court  to  serve  a  copy  of  the  foregoing  coniplaiut  and  of  this  deliverance  upon  Peter 
Gow,  respondent,  and  to  cite  him  to  ap^jear  i)ersonally  to  answer  thereto,  within  the 
Sheriff  Court-House  at  Inverness,  upon  the  7th  day  of  August  current,  at  ek-ven  o'clock 
forenoon,  with  certification  ;  and  also  to  cite  witnesses  or  havers  for  both  i)arties  for  all 
diets  in  the  cause  :  And  in  tlie  meantime  grants  warrant  to  sell  the  five  hares  mentioned 
in  said  complaint. 

CD. 
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The  warrant  to  cite  is  signed  either  by  a  jmlge  or  the  Clerk  of  Court,  and 
the  hitter  may  sign  it  without  its  being  hiid  before  the  former  (ih.  s.  21,  and 
Sched.  C).  A  vitiation  in  the  date  may  be  fatal  {Scaton,  1867,  5  Irv.  354). 
The  place  and  time  at  which  the  respondent  is  required  to  appear  must 
be  correctly  stated  (Wad dell,  1857,  2  Irv.  611).  When  the  proceedings 
are  under  an  Act  which  necessitates  the  complaint  being  made  upon  oath, 
the  warrant  should  mention  the  oath. 

II.  C/TA  T/o.y. — A  full  copy  is  made  of  the  complaint,  oath  of  verity  (if 
any),  and  warrant  of  citation  (27  &  28  Vict.  c.  53,  s.  6).  Trivial  discre- 
pancies in  the  copy  are  immaterial,  but  errors  which  tend  to  mislead  may 
invalidate  the  proceedmgs  {Waddell,  1857,  2  Irv.  611;  Chcdmcrs,  1811,  2 
Coup.  164;  Armstrong,  1892,  3  White,  373;  Stewart,  1894,  1  Adam,  493). 
A  citation  in  the  statutory  form  is  written  at  the  end  of  the  copy  (27  &  28 
Vict.  c.  53,  ss.  6,  8,  and  Sched.  F  (1)  ),  e.g. — 

To  Peter  Gow,  labovn-er,  157  Napier  Street,  Inverness  :  Take  notice,  that  you  are 
required  to  ai)pear  personally  at  the  place  and  time  specified  in  the  warrant,  of  which 
the  foregoing  is  a  copy,  to  answer  to  tiie  complaint  to  which  this  notice  is  attached,  with 
certification.     This  I  do  on  the  3rd  day  of  August  1896  years. 

Will.  Fergusox, 
Police  Constable  of  Inverness-shire. 

The  copy  with  the  citation  annexed  is  handed  for  service  to  a  competent 
officer  of  the  law  {ih.  ss.  8  and  9).  See  Apprehension  of  a  Ckiminal  and 
Backing  a  Warrant.  The  officer  signs  the  citation,  dates  it,  initials  any 
alterations  on  the  copy,  and  delivers  it  to  the  respondent  personally;  but 
if,  on  search,  the  respondent  cannot  be  found,  the  officer  may  leave  it  at 
his  usual  place  of  abode  {ih.  s.  6).  The  ordinary  rules  as  to  domicile  apply 
to  such  citations.  The  officer  need  not  have  the  principal  complaint  and 
warrant  in  his  possession  at  the  time  of  citation  (9  Geo.  IV.  c.  29,  s.  7).  In 
a  complaint  for  an  offence  at  common  law,  or  for  a  contravention  of  a 
Statute  which  contains  no  provision  as  to  the  period  of  notice,  citation 
must  be  made  not  less  than  forty-eight  hours  prior  to  the  time  fixed  for  the 
respondent's  appearance  before  the  Court  (27  &  28  Vict.  c.  53,  s.  6) ;  but  in 
a  complaint  for  a  contraventif»n  of  a  Statute  which  prescriljes  a  longer 
period  {e.g.  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879,  and  the 
Pubhc  Houses  Acts),  the  full  statutory  notice  must  be  given  {Diinlop,  1895, 
1  Adam,  554;  Laird,  1895,  2  Adam,  18;  Registrar  of  County  Court,  Leeds, 
16  Q.  B.  D.  691).  If,  by  mistake,  too  short  notice  has  been  given  to  the 
respondent,  the  defect  cannot  be  cured  by  an  adjournment,  because  it  is  the 
duty  of  the  judge  in  such  circumstances  to  dismiss  the  complaint  de  jjlano ; 
but  if  the  respondent  does  not  press  his  right,  and  an  adjournment  is 
granted,  his  objection  in  a  subsequent  appeal  may  be  too  late  {DunlojJ  and 
JjoArd,  supra).  An  irregularity  or  informality  in  the  citation,  which  has 
caused  no  actual  prejudice  to  the  respondent,  is  not  material,  if  he  appears 
and  pleads  at  the  proper  place  and  time  {Stcivart,  1891,  2  White,  627 ; 
Armstrong,  1892,  3  White,  373  ;  Spoioart,  1895,  1  Adam,  539  ;  Dunsmore, 
1896,  4  S.  L.  T.  No.  207). 

III.  Proof  of  C/tatiox. — The  officer  writes  an  execution  of  citation 
upon  the  complaint  or  a  separate  paper.  No  statutory  form  is  provided, 
but  it  may  be  in  the  following  terms  : — 

U])on  the  3rd  day  of  August  189G  years,  I  lawfully  cited  and  required  the  before- 
designed  Peter  Gow,  resjiondent,  to  apjjear  personally,  at  the  place  and  time  specified  in 
the  foregoing  warrant,  to  answer  to  the  foregoing  complaint,  \\i\.\\  certification.     This  I 
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did  by  delivering  ;i  full  copy  of  the  foregoing  complaint  and  warrant,  with  a  just  copy 
of  citation  and  re(|uisilion  thereto  annexed,  to  the  .said  respondent  personally. 

Will.  Ferguson, 
Police  Constable  of  Inverness-shire. 

This  execution,  if  rx  facie  regular  and  subscribed  by  ilic  ollicer,  is  sufficient 
proof  of  citation;  but  the  officer  may  be  called  to  support  it  by  his  oath.  The 
complaiuer  lodges  the  complaint  and  execution  of  citation  with  the  Clerk  of 
Court  previous  to  the  hearing.     See  Criminal  Prosecution  (Summary), 


Civil    Imprisonment. — See  Imprisonment  for  Debt;   Dili- 
gence (against  the  Person). 


Civil  La.W. — This  expression  serves,  according  to  the  context,  either 
(1)  to  distinguish  a  particular  department  of  law  from  other  departments — 
e.g.  criminal  or  ecclesiastical  law,  in  which  case  its  exact  import  depends 
upon  the  term  to  wliicli  it  is  opposed ;  or  (2)  to  denote  the  Poman  law 
as  a  whole. 

The  origin  of  the  ejjithet  civil,  as  applied  to  Poman  law,  is  not  older 
than  the  Middle  Ages.  The  Poman  lawyers  understood  hy  Jus  civile,  not  their 
positive  law  as  a  whole,  but  only  some  ingredient  or  factor  of  it.  They  used 
the  term  most  frequently,  (1)  for  the  law  peculiar  to  a  particular  State  and 
confined  to  its  citizens  (Jus  proprium  civitatis),  in  contrast  to  the  other 
element  in  every  system  which  they  held  to  be  based  on  natural  reason  and 
to  be  common  to  mankind  in  general  {jus  gentium),  and  (2)  for  the  portion 
of  their  law  which  was  based  on  custom  or  statute,  especially  the  ancient 
law  of  the  XII.  Tables  and  its  interprctatio,  as  opposed  to  the  rules  established 
by  the  praetor's  edict  {jus  honorarium)  ;  see  Inst.  i.  2.  1,  2.  Put  when  the 
study  of  the  Poman  law  revived  in  the  universities  of  Nortliern  Italy  in 
the  eleventh  and  twelfth  centuries,  the  school  of  the  glossators  gave  to 
Justinian's  law-books  the  title  Cvrpus  Juris  Civilis;  and  the  name  "Civil 
Law "  became  current  for  the  Poman  system  in  its  entirety  as  received 
throughout  the  larger  part  of  mediitval  Europe.  This  designation  served  to 
distinguisli  it  as  the  secular  law  from  the  law  of  the  Chin-ch,  which,  under 
the  name  of  the  Canon  law,  had  now  become  a  distinct,  and  in  some 
respects  antagonistic,  systenu 

The  development,  remains,  and  jncscut  authority  of  the  Poman  law  are 
briefly  dealt  with  under  that  heading. — See  Poman  Laav. 


Civil  List. — In  feudal  times  superiors  and  vassals  were  bound  by 
mutual  ties.  The  vassal  owed  his  superior  military  or  other  services  and 
feudal  dues,  wliile  the  su]ierior  owed  his  vassal  protection;  and  the  cost  of 
this  protection  formed  a  burden  on  tlie  estates  of  the  superior.  On  the 
same  principle,  from  the  earliest  period  down  to  about  the  time  of  Edward  i., 
the  cost  of  the  defence  of  the  realm,  and  of  all  other  public  business,  was 
defrayed  out  of  the  royal  revenues,  except  wliere  partly  borne  by  such  taxes 
as  Danegeld,  scutage,  and  carucage,  levied  for  special  purposes.  These 
royal  revenues  were  mainly  derived  from  tlie  rents  of  the  terra  regis,  once 
the  folkland,  and  from  tines,  forfeitures,  and  the  various  feudal  dues.  But  soon 
the  question  inevitably  arose,  how  far  the  so-called  Crown  property  was 
held  in  trust  for  the  public  service,  and  Ik^v  far  fur  the  personal  use  of  the 


40  CIVIL  PROCESS,  ABUSE  OF 

reiguing  sovereign.  This  question  assumed  an  acvite  form  in  England  in  the 
reign  of  Henry  iii.,  who  squandered  the  revenues  of  the  Crown  on  his 
houseliold  and  on  his  foreign  favourites,  and  who  appropriated  to  similar 
purposes  the  subsidies  he  periodically  obtained  for  the  defence  of  the  realm. 
Hence  the  frequent  petitions  of  Parliament,  both  in  England  and  Scotland, 
*'  that  the  king  would  live  of  his  own,"  and  hence  the  frequent  revocations 
of  the  king's  too  lavish  grants  of  Crown  property.  Hence  also  arose  the 
necessity  for  the  "  appropriation  of  supply "  to  specific  purposes.  This 
practice  of  distinguishing  property  held  by  the  Crown  in  trust  for  the 
puljlic,  from  revenues  set  apart  for  the  maintenance  of  the  sovereign,  has 
become  firmly  established  since  the  Eevolution  of  1688-89,  and  has  been 
carried  out  by  a  series  of  statutes.  By  the  last  Civil  List  Act,  1  &  2  Vict.  c. 
2,  the  sum  of  £385,000  per  annum  is  settled  on  Her  Majesty  for  life,  in 
consideration  of  her  surrendering  for  life  all  her  hereditary  revenues  to  the 
Consolidated  Fund ;  and  by  the  Schedule  to  the  Act  this  sum  is  further 
appropriated  for  the  Privy  Purse  (£60,000),  the  royal  household  salaries, 
etc.  (£303,760),  the  royal  bounty,  alms,  and  special  services  (£13,200),  and 
pensions  to  persons  distinguished  in  science,  literature,  and  arts  who  "  have 
merited  the  gratitude  of  their  country"  (£1,200),  leaving  a  balance  of 
nearly  £7,000  unappropriated.  These  details  will  necessarily  require 
periodical  readjustment,  but  the  appropriation  itself  rests  on  sound  constitu- 
tional principle.  [See  Wharton's  Zaw  Lexicon ;  the  standard  constitutional 
histories,  etc.] 


Civil  Process,  Abuse  of. — Litigation. — A  person  has  a  right 
to  brmg  before  a  Court  for  decision  any  claim  which  he  thinks  he  has,  how- 
ever unfounded  his  claim  may  in  reality  be.  Litigation,  therefore,  being 
a  right,  an  unsuccessful  litigant  is  not  lialjle  in  damages  because  his  case 
turns  out  to  be  bad.  The  only  liability  he  incurs  is  having  to  pay  the 
expenses  of  his  opponent  {Kennedy,  1877,  5  E.  302),  which  are  not  now 
regarded  as  damages  or  awarded  as  a  penalty.  The  right  to  raise  an  action 
necessarily  involves  the  right  to  take  all  steps  incidental  to  its  progress, 
including  that  of  interim  execution  pending  appeal  {Graham,  1829,  7  S. 
876;  Cleland,  1848,  10  D.  924).  The  privilege  also  extends  to  taking 
decree  by  recording,  as  in  the  case  of  bills  and  bonds  {Gardner,  1864, 
2  M.  1183).  But  if  it  is  clear  that  a  party  knows  that  his  action  is 
groundless,  a  claim  of  damages  will  lie  against  him,  as,  for  instance,  in 
taking  decree  after  payment  has  been  made.  It  must  appear,  however, 
that  the  act  was  not  merely  negligent,  and  therefore  the  injured  party 
must  prove  that  decree  was  taken  maliciously  {Ilhind,  1893,  21  R.  275), — 
as,  for  instance,  that  the  party  taking  the  decree  knew  that  the  debt  had  been 
paid  {Ormiston,  1866,  4  M.  488  ;  as  to  retention  of  a  cheque  being  equivalent 
to  payment,  see  Macdougall,  1893,  21  II.  144).  If,  also,  a  contract  has  been 
entered  into  between  opposing  litigants  (or  jjetween  a  creditor  using 
diligence  and  his  debtor),  to  delay  proceedings  for  a  certain  time,  an  action 
will  lie  against  the  pursuer  for  taking  decree  before  the  time  has  elapsed. 
But  the  wrong  in  this  case  does  not  consist  in  pursuing  an  action  known 
to  be  groundless,  but  in  going  on  with  proceedings  in  face  of  the  contract, 
and  therefore  the  party  aggrieved  requires  to  allege  that  the  decree  was 
taken  in  breach  of  the  contract,  and  does  not  require  to  allege  malice 
{MacRohbie,  1891,  18  R.  470).  The  construction  of  the  contract,  if 
ambiguous,  is  for  the  judge  at  tlie  trial  (Welsh,  1890,  18  I\.  109),  but  it  is 
to   be   observed  that   an   intimation   that,  failing  a  settlement  witliin  a 
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specified  time,  proceedings  will  be  taken,  does  not  import  an  obligation  to 
abstain  from  proceedings  until  the  expiry  of  that  time  (.VackcrsT/,  1805, 
22  It.  :'>(JH),  and  that  the  ordinary  rules  as  to  the  incompetency  of  modify- 
ing a  written  agreement  by  parole  apply  in  this  connection  {Tarnhall, 
1891,  19  K.  154). 

Interim  Interdict. — (1)  Co)itinuiiuj  Possession. — Where  a  jterson  in 
possession  upon  an  a]i])arently  sufficient  title  is  interfered  with  in  the  enjoy- 
ment of  his  property,  he  is  entitled  to  apply  for  interdict  to  stop 
the  interference,  and  will  not  be  liable  in  damages  although  his  title  is 
ultimately  found  to  be  bad,  unless  he  has  acted  maliciously  and  without 
])robable  cause  (Glasf/ow  City  Eaihvay,  1885,  12  II.  1287;  Buchanan, 
185.],  15  i).  365;  Kennedy,  1877,  5  R.  302).  Since  the  remedy  is 
granted  ex  parte,  however,  a  general  averment  is  sufficient.  A  person 
who  claimed  an  exclusive  right  of  ferry,  and  protected  this  right  liy 
interdict  for  two  years,  until  his  adversary  succeeded  in  a  declarator, 
was  found  not  liable  for  the  loss  caused  to  the  adversary  by  preventing 
his  carrying  passengers,  as  he  was  not  shown  to  have  acted  in  mala  fide 
(Moir,  1832,  11  S.  32). 

(2)  Inverting  Possession. — Where  the  effect  of  interdict  is  to  invert 
possession  (Jack,  1875, 3  11.  45),  the  petitioner  is  held  to  make  his  application 
2)criculo  ;«'/f>«//.s,  and  is  liable  for  the  damage  which  his  interdict  has 
caused,  if  it  has  been  obtained  wrongfully,  and  no  inquiry  is  required  into  the 
mala  fides  or  hona  fides  of  the  application  {Kennedy,  supra ;  Wolthekker,  18G2, 
1  M.  211 ;  Glasffoiv  City  Pailivay,  sujn-a).  On  this  ground,  a  petitioner  who 
had  inteniicted  a  liquidator  from  selling  certain  articles  included  in  the 
estate  under  his  charge,  was  held  liable  in  damages  where  it  turned  out  that 
the  articles  belonged  to  the  estate  and  not  to  the  petitioner  (Fife,  1895,  23 
R.  8) ;  and  also  a  body  of  Police  Commissioners,  who  had  prevented  a  man 
from  l)uildiiig  on  his  own  ground,  in  contravention  of  an  idtra  vires  order 
pronounced  l)y  them  (Kennedy,  siipra). 

Interdicts  interfering  with  rights  arising  under  contract  fall  under  the 
same  rule  (AhcVs  Exrs.,  1863, 1  M:  1061 ;  Reid,  1855, 17  D.  1100).  Interdicts 
preventing  a  contractor  from  removing  his  ydant  at  the  end  of  the  contract 
{Robinson,  1864,  2  M.  841),  preventing  a  mineral  tenant  from  doing  the  like 
on  the  expiry  of  his  lease  (Gilmour,  1857,  29  S.  J.  411),  and  depriving  a 
tenant  farmer  of  possession  under  his  lease  (Miller,  1865,  3  M.  740),  liave 
all  been  held  actionable  merely  because  wrongful. 

Diligence. — A  creditor  using  diligence  is  bound  to  see  that  it  is 
regular  and  regularly  executed.  If  the  diligence  is  bad,  and  open  to 
reduction  upon  the  ground  of  irregularity,  the  creditor  is  liable  ou  that 
account  alone,  and  no  proof  of  malice  or  wrongful  motive  is  required 
(Cd)!),  1873,  11  M.  705;  MacRoUie,  1891,  18  R.  470).  But  where  the 
diligence  itself  is  regular,  though  proceeding  upon  a  decree  which  turns 
out  to  be  sul)iect  to  reduction,  the  creditor  will  not  be  liable  because  the 
diligence  is  thereby  invalidated  (Kccnc,  1875,  12  S.  L.  R.  308  ;  BcU,  1859,  21 
D.  1008;  Aitken,  1837,  15  S.  68:'.),  unless  the  decree  has  been  plainly 
irregular,  as,  for  instance,  from  having  Ijeen  pronounced  by  an  incompetent 
Court,  or  from  being  ultra  pctita  and  disconform  to  the  conclusions  of 
the  summons  (Wilson,  1846,  9  D.  7  ;  Garrioch,  1851,  13  1).  1337).  Where 
decree  and  diligence  are  both  regular,  the  creditor  incurs  no  liability  for  the 
damage  doiu^  to  tlie  debtor.  There  is  no  action  for  ojipressive  use  of 
diligence,  and  a  creditor  may  proceed  by  way  of  diligence,  although  there  is 
another  way  open  to  him  which  would  be  less  injurious  to  the  debtor 
{John.^ton,  1858,  20  D.  790). 
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For  trifliug  inaccuracies  in  the  execution  of  diligence,  wliicli  plainly  can 
cause  no  loss  to  the  debtor,  no  damages  can  be  recovered  {Becdtie,  1844, 
6  D.  1093  ;  Henderson,  1871,  10  M.  104).  Where  the  mistake  is  plainly 
apparent  to  the  debtor  on  the  face  of  the  papers,  it  may  not  even  invalidate 
the  diligence,  as  where  a  mistake  in  a  date  in  the  execution  was  obvious  by 
reference  to  the  decree  {Henderson,  supra ;  Gordon,  1848,  10  D.  1129).  A 
trilling  misnomer,  also,  in  the  designation  of  the  debtor  will  not  subject  the 
creditor  to  damages  {Spalding,  1883,  10  li.  1092 ;  Ciniickshank,  1888,  15  K. 
326),  although  the  diligence  may  in  consequence  be  suspended  {Broivn,  1884, 
12  E.  340).  But  a  charge  against  the  wrong  person,  or  against  a  person  in 
the  wrong  capacity,  for  instance,  against  a  person  as  an  individual  instead 
of  against  him  as  a  trustee,  is  bad  and  actionable  {Camphell,  1844,  6  D.  1030  ; 
Forbes,  1844,  6  D.  1113). 

Where  the  amount  decerned  for  is  not  all  due  at  the  time  of  giving  a 
charge,  the  charge  must  be  accordmgly  restricted  {Dick,  1845,  8  D.  1) ;  and 
where  a  tender  is  made  of  the  sum  due,  the  creditor  may  not  proceed  further 
with  liis  diligence.  A  tender  may  be  made  to  the  agent  or  his  clerk,  but 
apparently  not  to  the  messenger,  as  he  has  no  authority  to  receive  money 
{Inglis,  1862,  24  D.  544).  The  debtor  making  a  tender  cannot  demand 
delivery  of  the  extract  decree  {Inglis,  suprei).  A  sist  of  diligence  stays  all 
proceedings,  and  also  renders  a  creditor  going  on  with  his  dihgence,  after  he 
has  knowledge  of  the  sist,  liable  in  damages.  Formal  certioration  of  the 
creditor  is  not  necessary  {Bitchie,  1849,  11  D.  882).  An  agreement,  also, 
not  to  take  proceedings  for  a  certain  time,  is  binding  on  the  creditor,  and  if 
he  proceeds  in  breach  of  it,  he  is  liable  {Mackersy,  1895,  22  E.  368 ;  see  cases 
cited  above  under  Litigation). 

Personal  Diligence. — Meditationc  Fagcc  War  raid. — The  warrant 
being  a  remedy  of  an  exceptional  nature  in  favour  of  the  creditor,  and  being 
obtainable,  as  a  matter  of  course,  on  an  ex  parte  statement  by  him,  he  is 
held  liable  to  the  debtor  if  it  should  be  wrongful,  and  neither  malice  nor 
want  of  probable  cause  require  to  be  shown  {Ford,  1858,  20  D.  949  ;  Swayne, 
1835,  13  8.  100."]).  Both  creditor  and  his  law  agent  come  under  this  rule, 
but  the  magistrate  who  grants  the  warrant  is  privileged,  and  against  him 
malice  and  want  of  probable  cause  mvist  be  established  {Came,  1851,  13  D. 
1253),  unless  tlic  proceedings  have  been  grossly  irregular  {Laing,  1791, 
3  Pat.  App.  219). 

The  debt  on  which  the  creditor  proceeds  must  exceed  £8.  6s.  8d.  {Mar- 
shall, 1844,  7  D.  232),  and  be  specific  {Prcdt,  1826,  4  S.  780  or  788)  not 
random  {Camphell,  1847,  20  S.  J.  30),  or  contingent,  except  in  the  case  of  a 
claim  for  inlying  expenses  and  aliment  by  the  mother  of  an  illegitimate 
clidd  still  in  utero  {Dames,  1861,  23  D.  532).  The  debt  must  be  one  for 
which  imprisonment  is  competent,  and  as  these  are  of  only  two  kinds,  e.g. 
(1)  taxes,  fines  or  penalties  due  to  the  Crown,  and  rates  and  assessment, 
and  (2)  sums  decerned  for  aliment  (43  &  44  Vict.  c.  34,  s.  4),  it  follows  that 
the  warrant  is  competent  only  in  these  two  instances  {Hart,  1890,  18  E. 
169).  The  amount,  kind,  and  resting  owing  of  the  debt  need  not  be  the 
occasion  of  a  mistake  on  the  creditor's  part,  as  they  can  be  ascertained 
definitely,  and  his  lialjility  for  an  error  on  these  grounds  is  absolute ;  but, 
with  regard  to  tlie  intention  to  abscond,  there  cannot  be  tlie  same  certainty, 
and  a  creditor  will  not  be  lialjle  merely  liecause  he  has  entertained  a 
mistaken  belief  on  that  point.  If  his  belief  was  reasonable,  he  will  escape 
liability  {Ford.,  1858,  20  D.  949),  and  he  does  not  require  to  show  what 
reason  the  debtor  had  for  meditating  flight  {Jackson,  1865,  4  M.  72).  Cases 
where  it  appears  the  belief  was  lield  not  to  be  reasonable,  were  where  a 
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debtor  was  moving  from  one  part  of  Scotland  to  another  {Laing,  1789,  ^Mor. 
8555),  and  wlun-c;  an  olticer  was  going  to  join  his  regiment  (Scot,  1744,  Mor. 
8549).  Since  the  decisi(jn  in  Hart  {su/pra),  it  may  be  doubted  whether  a 
warrant  to  apprehend  on  an  ahmentary  del>t  is  still  competent,  as  imprison- 
ment is  no  longer  an  absolute  right,  as  explamed  below. 

Civil  Imprisonment. — As  imprisonment  is  the  most  severe  form  of 
diligence,  a  creditor  is  liable,  if  his  procedure  is  irregular  or  sul)ject  to  reduction 
{Mcintosh,  1883,  11  K.  8);  but  if  the  diligence  is  valid,  an  action  will 
not  lie  against  him  on  account  of  oppression  or  malice  {Cameron,  1872, 
10  M.  461).  As,  however,  imprisonment  for  debt  has  been  abolished,  with 
the  exceptions  above  mentioned  (4.j  &  44  Viet.  c.  34,  s.  4),  the  older  cases 
show  a  different  state  of  facts  from  those  which  may  arise  hereafter.  Im- 
prisonment for  alimentary  debt,  one  of  the  surviving  class,  has  been  altered 
so  tiiat  it  is  no  longer  to  be  used  as  a  right  by  the  creditor,  but  is  only 
aviulable  where  the  Sheriff  is  satisfied  of  the  wilful  failure  of  the  debtor  to 
pay  (45  &  46  Vict.  c.  42).  Consequently,  until  the  debtor  has  had  an 
o))portunity  of  satisfying  the  Sherill'  (jf  liis  inability  to  pay,  the  Sheriff  has 
no  power  to  grant  a  warrant  to  apprehend,  and  the  creditor  must  be 
satisfied  with  giving  a  citation.  A  law  agent  was  held  liable  in  damages 
who  presented  a  petition  to  the  Sheriff  to  grant  a  warrant  to  commit  a 
debtor  to  prison,  and  upon  that  ol)tained  and  executed  a  warrant  to 
apprehend  the  debtor  and  bring  him  up  for  examination  {Cook,  1889, 
16  E.  565).  Imprisonment  upon  decrees  ad  factum  prcestandum  has  not 
been  affected  by  the  Debtors  Act  of  1880,  and  is  still  competent 
{Mackenzie,  1883,  10  IJ.  1147). 

Process-caption. — This  is  a  diligence  directed  agamst  the  person,  not 
for  recovery  of  a  civil  debt,  but  for  vindicating  the  power  of  a  Court  of  law 
over  the  documents  in  its  possession.  If  a  borrower  of  numbers  of  process 
does  not  tinieously  return  them,  a  warrant  may  be  obtained,  either  by  a 
party  to  the  cause,  or  by  the  Clerk  of  Court,  or  may  be  issued  by  the  Com-t 
eo;  proprio  motu,  ordaining  the  borrower  to  return  them,  or,  in  the  event  of 
failure,  for  his  incarceration  {Stair,  iv.  47.  23;  Watt,  1873,  11  M.  960). 
Tlie  judge  who  grants  the  warrant  has  judicial  or  absolute  privilege,  as  it 
is  an  act  intra  vires  of  the  Court,  and  necessary  for  the  proper  conduct  of 
its  business  {Watt,  1870,  8  M.  (II.  L.)  77),  but  the  Clerk  of  Court,  or 
other  person  using  a  caption,  is  liable  in  damages  as  in  the  ordinary  case  of 
wrongful  diligence,  if  the  warrant  is  su])ject  to  reduction  on  any  ground 
{Wait,  1868,  6  M.  1112;  8  M.  (li.  L.)'83;  Hunter,  1842,  4  D.  1175). 
liad  faith  on  the  part  of  the  person  using  the  caption,  as  proceeding  in  the 
knowledge  that  it  was  illegal,  may  be  averred  in  order  to  aggravate  the 
damages  {Hunter,  1842,  4  D.  1175).  The  messenger  who  executes  the 
warrant,  however,  being  bound  by  his  oflice  to  execute  an  ex  facie  regular 
warrant,  may  not  be  liable  in  a  case  where  his  employer  is.  But  an  innocent 
principal  is  liable  for  the  mistake  of  his  law  agent  {Pearson,  1833, 11  S.  1008). 

It  has  been  the  practice  to  give  twenty  hours'  notice  of  the  intention  to 
apply  for  ca])tion  ;  but  when  a  process  has  been  removed  illegally,  instead  of 
being  borrowed,  a  caption  is  not  invalid  from  want  of  notice,  as  the 
possession  of  the  process  has  l)een  illegal  from  the  first,  and  there  is  no  need 
to  certiorate  the  person  wlm  has  removed  it  of  his  illegal  detention  ( JFa^^, 
1874,  1  E.  (H.  L.)  21).  In  such  a  case,  it  is  not  necessary  to  proceed  by 
c^iption  at  all,  and  the  judge  may  issue  a  summary  warrant  ordering  the  party 
to  restore  the  process,  and  for  imprisonment  in  case  of  failure,  or  may  comnut 
for  contempt  of  Court  ( Watt,  siqrra,  11  M.  964).  Eeturning  the  process  after 
the  issue  of  the  warrant  will  not  make  its  subsequent  execution  wrongful 
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%vhen  the  party  using  the  warrant  is  not  informed  of  that  fact  {Fcarso7i, 
1833,  11  S.  1008). 

Arrestment. — Ai-restment  on  the  dependence  of  an  action,  and 
arrestment  ad  fnndandam  JHrisdictionem,  are  of  the  nature  of  dili- 
gence, and  are  subject  to  the  ordinary  rules  as  to  regularity  of  procedure,  and 
may  also  become  the  ground  of  an  action  although  the  procedure  has  been 
regular.  But  the  pursuer  of  an  action  using  arrestment  is  not  liable  in 
damages  because  the  arrestment  has  fallen  with  an  action  which  has  failed. 
A  pursuer  has  a  right  to  use  arrestment  as  a  matter  of  course,  and  without 
any  special  application  to  the  Court,  and  the  privilege  he  enjoys  in  raising 
an  action  extends  to  the  use  of  arrestment  in  connection  with  it.  He  may  be 
held  liable,  therefore,  only  if  he  is  shown  to  have  acted  maliciously  and  without 
probable  cause  {Wolthckkcr,  1862,  1  M.  211).  No  averments  short  of  these, 
such  as  having  acted  injuriously  and  oppressively,  will  suffice,  and  it  is  not 
enough  to  show  that  the  arrester  admitted  the  unfounded  nature  of  his 
action  by  abandoning  it  {Brodic,  1851,  13  D.  737).  The  privilege,  however, 
is  not  of  the  order  which  requires  special  facts  instructing  malice  to  be  set 
forth;  a  general  averment  is  sufficient  {Baillic,  1853,  16  D.  161).  This 
averment  may  relevantly  be  made  against  any  persona  which  can  use 
arrestments,  such  as  a  company  {Gordon,  1886,  14  E.  83). 

Privilege  is  lost  when  the  proceedings  are  irregular,  and  the  injured  party 
can  recover  damages  without  establishing  either  malice  or  want  of  probaljle 
cause.  A  trifling  irregularity  would  probably  not  be  held  wrongful  and 
actionable,  but  such  an  irregularity  as  arresting  without  warrant  clearly 
will  (MciUe,  1862,  24  D.  720).  Where,  ui  an  action  against  a  person  qud 
executor,  his  private  funds  were  arrested,  it  was  held  to  be  arrestment 
without  warrant,  and  to  render  the  arrester  lialile.  Such  wrongful  arrest- 
ment gives  a  right  of  action  without  actual  damage  being  shown  {Mcikle, 
supra  ;  Borthioick,  1863,  2  M.  125). 

Inhibition. — Inhibition,  the  process  of  attaching  the  heritage  of  a 
defender  on  the  dependence  of  an  action,  being  an  arrestment  in  the  ordinary 
right  of  a  pursuer,  is  privileged  to  the  extent  of  requiring  malice  and  want 
of  probable  cause  to  be  established  {Kinncs,  1882,  9  E.  702 ;  Wolthckker, 
1862,  1  M.  211;  Bcattie,  1880,  7  E.  1171).  As  execution  of  inhibition 
affects  the  w^hole  heritage  of  the  defender,  and  it  is  competent  for  the 
defender  to  have  it  restricted,  there  is  no  action  for  oppressive  use  in 
respect  of  the  amount  of  property  affected.  When  a  defender  who 
might  have  had  the  inhibition  restricted  to  the  subject  of  the  litigation,  did 
not  enter  appearance,  and  had  subsequently  to  incur  expense  in  clearing  the 
record,  he  was  held  not  entitled  to  recover  this  expense  from  the  original 
pursuer  (Macleod,  1836,  15  S.  248). 

Poinding — Personal. — Pohiding,  as  the  next  step  in  diligence  after 
the  expiry  of  a  charge,  is  subject  to  the  same  rule  as  the  charge  in  respect 
of  regularity  of  proceedings.  A  poinding,  for  instance,  is  wrongful  if  there 
is  a  mistake  in  the  date  of  the  charge  {Bcattie,  1844,  6  D.  1088),  and  gives 
a  right  of  action  although  no  actual  damage  has  been  sustained  {Bcattie, 
1846,  8  D.  930).  But  if  the  proceedings  have  been  regular  in  form,  the 
pomding  creditor  is  not  necessarily  liable  in  damages  because  the  poinding 
may  be  l^ad.  Something  more  tlian  a  mere  mistake  is  required,  such  as  a 
reckless  disregard  of  the  debtor's  interests.  Tlius  poinding  largely  in  excess 
of  the  amount  of  the  debt  {M'Kinnon,  1866,  4  M.  852),  and  appraising  im- 
properly by  guessing  at  values  and  slmn])ing  a  great  number  of  articles  {Ze 
Conte,  1880,  (S  E.  175),  selling  articles  largely  in  excess  of  the  debt,  or  inten- 
tionally attaching  such  conditions  to  the  sale,  or  conducting  it  in  such  a  way, 
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as  to  deter  buyers  (Eohcrtson,  1857, 19  D.  101G),liave  been  held  to  be  ojjpress- 
ive  and  actionaljle.  But  if  the  way  in  which  the  sale  is  conducted  has 
been  allowed  by  the  jud^e  of  the  rou]),  williout  remonstrance  by  tlie  debtor, 
the  latter  may  be  barred  from  afterwards  ([uestionhig  it  {Kennedy,  1887,  15 
R.  118). 

Poinding  the  Ground. — The  only  specialty  of  this  form  of  diligence 
is  that  goods  of  third  ])arties  on  the  debtor's  lands  are  apt  to  be  included  in 
the  ])oinding.  Originally  the  poinding  attached  all  the  goods  on  tiie  lands, 
and  though  this  rule  has  been  altered,  no  action  will  lie  merely  on  account 
of  third  parties'  goods  being  poinded  {Nclmcs,  1883, 10  R.  890).  He  can  get 
them  withdrawn  by  applying  to  the  Court  {Lindsay,  1872,  10  M.  708),  and 
the  poinding  creditor  has  no  sure  means  of  distinguishing  what  belongs  to 
the  debtor  and  what  does  not  {M'Lai'c/ilan,  1895,  2:5  1{.  12G). 

Sequestkation. — As  sequestration  dil'lers  from  both  litigation  and 
diligence,  having  the  appearance  of  the  former  and  the  ellect  of  the  latter, 
neitlier  of  the  general  rules  ])reviouRly  laid  down  for  those  proceedings  are 
altogether  applicable.  A  petition  for  sequestration,  although  followed  by 
diligence  of  the  most  sweeping  kind,  is  not  in  itself  diligence,  but  is  rather 
a  judicial  proceeding  like  an  ordinary  action.  The  prayer  of  the  petition  is 
not  granted  as  a  matter  of  course,  but  oidy  after  intimation  to  the  bank- 
rui)t,  who  may  appear  and  oppose.  Consef[uently,  a  person  complainmg  of 
liaving  been  illegally  sequestrated  must  show  that  it  was  done  maHciously 
and  without  probable  cause  {Kinncs,  1882,  9  R.  698).  If,  however,  the 
sequestration  is  bad  from  having  proceeded  on  a  false  statement  in  the  peti- 
tion, the  petitioner  is  not  ])rivileged,  l)ut  is  lialile  just  as  in  the  case  of 
warrants  granted  on  special  applicaticjn.  Thus,  if  an  award  is  bad  on  the 
merits,  as  where  the  debt  is  fictitious,  or  notour  bankruptcy  does  not  exist 
{Kinncs,  supra,  702,  704),  or  there  is  an  expired  charge  of  six  days  when 
it  should  be  fifteen  {Smith,  1882,  10  R.  291),  an  action  will  be  allowed 
on  the  averment  that  the  sequestration  was  wrongful  and  without  aver- 
ments of  malice  and  want  of  probable  cause.  It  has  been  suggested  that  in 
applications  for  ccssio,  which  is  the  substitute  for  imprisonment  or  poindmg, 
the  rules  applicable  to  diligence  should  apply  {Smith,  su2rra,  298). 

A  trustee  in  a  sequestration  is  privileged  while  acting  as  such.  But  if 
he  exceeds  his  powers,  as  by  causing  an  auctioneer,  without  warrant  or 
judicial  authority,  to  enter  the  house  of  the  father  of  the  bankrupt  and  in- 
ventory the  furniture  and  effects  therein,  the  irregularity  destroys  the 
privilege  {Ilouldcn,  1871,  9  S.  L.  R.  109).  A  trustee,  or  judicial  factor  on  a 
bankrupt's  estate,  is  entitled  by  virtue  of  his  appointment  to  enter  and  ran- 
sack the  bankrupt's  house  and  lockfast  places  therein,  and  no  action  will  lie 
against  him  at  the  instance  of  the  bankrui)t's  wife  on  the  allegation  that  he 
wrongfully  and  witliout  warrant  forced  open  the  door  of  a  room  which  was 
locked  and  examined  the  effects  therein,  although  informed  that  the  effects 
in  that  room  belonged  entirely  to  her  {M'Lauchlan,  1895,  23  R.  126). 

Landlord's  Sequestration. — This  being  a  remedy  granted  by 
the  Court  on  a  special  application,  the  applicant  is  held  to  apply  at 
his  own  risk,  and  to  guarantee  the  facts  on  whicli  he  grounds  his 
application  {M'Lainjhlan,  1892,  20  R.  41,  45).  It  thus  differs  from  mer- 
cantile sequestration  in  Ijeing  a  diligence  granted  entirely  on  an  ex  parte 
statement,  and  consequently,  to  sustam  an  action,  it  is  not  necessary  to  set 
forth  malice  and  want  of  proliable  cause  (  Watson,  1878, 5  R.  843  ;  WoJthchlrr, 
1862,  1  M.  211).  An  action  may  also  be  maintained  on  the  ground  that 
the  sequestration,  though  not  wrongful  and  not  subject  to  reduction,  has 
been  oppressively  used  {M'Zcod,  1829,  7  S.  396),  as  where  the  sale  imder  the: 
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sequestration  is  misconducted,  and  goods  in  excess  of  the  creditor's  require- 
ments are  sold  (Iioboison,  1857,  19  1).  1016),  or  a  warrant  to  carry  back 
furuitiu-e  removed  by  a  tenant  is  executed  without  cause  (Gray,  1891, 19  R. 
25 ;  contrast  M'Zaughlan,  1892,  20  R.  41).  But  it  is  not  necessary  to  show 
that  sequestration  has  been  used  oppressively  if  the  award  itself  has  been 
illegal  {Mil/cr,  18;j4,  13  S.  699).  If  the  landlord  has  not  given  entii'e  possession 
before  applying  for  this  remedy  {Graham,  1843,  5  D.  1211 ;  Cmnmings,  1880, 
17  S.  L.  K.  463 ;  Munro,  1888,  16  R.  93),  or  has  disallowed  a  proper  deduc- 
tion from  rent  (Oswald,  1851,  13  D.  1229),  the  sequestration  is  bad,  and  the 
landlord  will  lie  liable. — [Glegg,  Eqiaration,  162-192.] 


Claim. — In  actions  of  multiplepoindhig,  the  document  by  which  a 
party  interested  in  the  distribution  of  the  fund  in  medio  sets  forth  his  right 
and  demands  a  ranking  is  known  as  a  condescendence  and  claim.  If  there 
is  any  objection  to  the  competency  of  the  action,  defences  are  lodged  in  the 
ordinary  way ;  ))ut  if  there  is  none,  a  condescendence  and  claim  may  be 
lodged  by  any  of  the  parties  called  as  defenders,  or  by  anyone,  even 
although  not  called,  who  alleges  an  interest  in  the  distribution  of  the  fund. 
It  contains  a  statement  of  the  grounds  upon  which  the  interest  alleged  is 
based,  and  is  followed  by  a  specific  claim  to  the  whole  or  a  definite  part  of 
the  fund  in  medio.  It  concludes  with  a  note  of  the  appropriate  pleas  in 
law.  A  record  is  made  up  on  the  summons,  with  its  condescendence,  and 
the  various  claims  lodged,  and  the  case  thereafter  proceeds  in  the  ordinary 
way.  Creditors  of  claimants  may  lodge  claims  upon  their  claims,  and  so 
obtain  payment  of  their  debtors'  shares  of  the  fund.  Such  claims  are 
called  "  riding  claims." 

See  MuLTiPLEPOiNDixG ;  Notice  of  Claim  ;  Franchise. 


Clandestine  IVlarriage.— See  Makriage. 


Clare  constat,  Writs  and  Precepts  of— One  of  the 

modes  competent  to  an  heir  for  completing  a  title  to  lands  in  which  his 
ancestor  died  infeft,  is  by  infeftment  in  virtue  of  a  precept  or  writ  of  dare 
constat,  granted  by  the  superior  of  the  lands.  The  precept  or  writ  of  cJare 
constat  is  so  called  because,  as  will  appear  from  the  forms  hereinafter  given, 
it  sets  forth  that  "  it  clearly  appears  "  (dare  constat)  to  the  granter  that  the 
grantee  is  the  heir  of  the  last  vassal.  When  a  proprietor  dies  infeft  in 
land,  his  heir-at-law,  or  of  provision,  or  of  tailzie  and  provision,  can,  since  the 
commencement  of  the  Conveyancing  Act,  1874,  make  up  a  title  by  recording 
in  the  appropriate  register  of  sasines  (1)  an  extract  decree  of  special  service, 
(31  &  32  Vict,  c.  101,  s.  46),  or  (2)  a  notarial  instrument,  proceeding  on  an 
extract  decree  of  general  service  (37  &  38  A^ict.  c.  94,  s.  31),  or  (3)  a  writ 
or  precept  of  dare  constat  (31  &  32  Vict.  c.  101,  s.  101).  Writs  of  dare 
constat  were  introduced  by  the  Titles  to  Land  Act,  1858  (21  &  22  Vict. 
c.  76,  s.  11);  and  the  only  material  difference  between  a  writ  of  dare  constat 
and  a  precept  of  dare  constat,  in  their  present  form,  is  that  the  precept 
contains  a  precept  of  sasine,  whereas  the  writ  does  not.  The  writ  of  dare 
constat  can  be  recorded,  or  a  notarial  instrument  can  be  expede  on  it  and 
recorded  (31  &  32  Vict.  c.  101,  s.lOl ;  and  see  ss.  17  and  3) ;  whilst  a  precept  of 
dare  constat  can  either  be  recorded,  or  a  notarial  instrument  can  be  expede 
on  it  and  recorded,  or  an  instrument  of  sasine,  in  the  old  form,  on  account 
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of  the  pix'cept  of  sasiue  contained  in  the  precept  of  dare  constat,  cuu  be 
expede  and  recorded. 

Sec.  101  of  the  Titles  to  Land  Consolidation  Act,  18G8, — this  section 
re-enacts,  with  variations,  the  provisions  of  sec.  1 1  of  tiie  Act  of  1858, — enacts 
that  precepts  of  dare  constat  may  be  in,  or  as  nearly  as  may  be  in,  the  form 
given  in  Schedule  (W),  No.  2,  annexed  to  the  Act ;  and  that  in  all  cases  in 
which  it  is  or  may  be  competent  to  grant  precepts  of  dare  constat,  it  shall 
be  competent  and  sutticient  to  grant  a  writ  of  dare  comtat  in,  or  as  nearly 
as  may  be  in,  the  form  given  in  Schedule  (W),  No.  1,  annexed  to  the  Act, 
and  to  record  such  w^rit  of  dare  constat,  with  a  warrant  of  registration  thereon, 
in  the  appropriate  register  of  sasines.  It  shall  be  competent,  the  section 
also  provides,  so  to  record  any  precept  of  dare  constat,  with  warrant  of 
registration  thereon  ;  and  such  writ  of  dare  constat,  or  precept  of  dare  constat, 
being  so  recorded,  shall  have  the  same  legal  force  and  eflect  in  all  respects 
as  if  a  precept  of  dare  constat  had  been  granted,  and  an  instrument  of  sasiue 
thereon  had  been  expede  in  favour  of  the  person  on  whose  behalf  such  writ 
or  precept  of  dare  constat  and  warrant  of  registration  are  presented  for 
registration,  and  recorded,  at  the  date  of  recording  the  said  writ  or  precept 
and  warrant,  according  to  the  law  and  practice  in  force  prior  to  the  1st  day 
of  October  1858.  The  section  further  provides,  that  subject-superiors  shall 
be  bound  to  grant  such  writs  of  dare  constat,  if  required  ]jy  the  heir  entitled 
to  demand  the  same:  provided  always  that  the  heir  shall,  if  required, 
produce  a  charter  or  other  writ  showing  the  tencndas  and  reddendo  of  the 
lands  in  which  his  ancestor  died  infeft ;  and  shall  also,  at  the  same  time, 
pay  or  tender  to  the  superior  such  duties  or  casualties  as  he  may  be 
entitled  to  demand. 

Schedule  (W),  No.  1,  of  the  Act  of  1868,  giving  the  form  of  writ  of  dare 
constat  by  a  subject-superior,  is  in  these  terms : — 

I,  A.  B.  [insert  name  and  designation  of  superior]  :  Whereas,  by  decree  of  general 
service  [or  of  special  .service,  as  the  case  may  he]  of  C.  D.  [here  insert  the  name  and  desifpia- 
tion  of  the  heir],  dated  [here  insert  the  date  of  the  decree],  and  recorded  in  Chancery  [here 
insert  the  date  of  registration],  and  other  authentic  instruments  and  documents  [or  by 
authentic  instruments  and  documents],  it  clearly  appears  that  E.  F  [here  insert  the  name 
and  designation  of  the  ancestor]  died  last  vest  and  seised  as  of  fee  in  [here  describe  the  kmds, 
or  refer  to  them  as  in  Schedule  (E)  or  Schedule  (G),  as  the  case  may  be],  and  that  in  virtue  of 
[here  describe  the  charter  or  precept  and  sasine,  or  recorded  charter  or  precept,  or  other  urit  or 
other  deed  or  conveyance  forming  the  last  investiture,  by  dates,  and  dates  of  registration  in  the 
Register  of  Sasines  ;  and  ivhere  the  lands  are  held  under  a  deed  of  entail,  here  insert  the  destina- 
tion, co7iditions,  etc.,  at  full  length,  or  refer  to  them  in  or  as  nearly  as  may  he  in  the  form  of 
Schedule  (C),  or  if  desired  refer  to  them  asfolluus,  but  ahvays  ^vith  and  under  the  conditions, 
provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  {or  clause  authorising  registra- 
tion in  the  Register  of  Tailzies,  as  the  case  may  he)  contained  in  a  deed  of  entail  granted 
by  G.  H.  {here  name  and  design  the  grantor),  dated  the  day  of  in  favour  of 

/.  A",  {here  set  forth  the  destination  or  such  part  thereof  as  may  be  deemed  necessary,  or  say, 
and  the  heirs  therein  specified), and  wliich  conditions,  provisions,  and  prohibitory,  irritant, 
and  resolutive  clauses  {or  clause  authorising  registration  in  the  Register  of  Tailzies,  as 
the  case  may  he)  are  herein  referred  to  as  at  length  set  forth  in  the  &iid  deed  of  entail, 
which  is  recorded  in  the  Register  of  Tailzies  on  the  day  of  {or-as  at 

length  set  forth  in  the  above-mentioned  recorded  charter,  etc.,  forming  the  last  investiture,  or  as 
at  length  set  forth  in  any  other  recorded  deed  or  conveyance.  And  in  every  case  \vh<:re  there  are 
any  real  burdens,  conditions,  provisions,  or  limitations  proper  to  be  inserted  or  referred  to,  insert 
them  here,  or  refer  to  them  in  or  as  nearly  as  may  he  in  the  form  of  Schedule  (D)]  ;  and  that 
the  said  C.  D.  [or  if  the  heir  has  not  been  previously  named  here,  say],  and  that  C.  7'.  [here 
insert  his  name  and  designatioti]  is  eldest  son  and  nearest  lawful  heir  of  the  Siiid  E.  F.  [or 
whenever  relationship  and  character  of  heir  the  party  holds,  here  state  it]  :  Therefore,  I  hereby 
declare  the  sjiid  C.  D.  to  be  the  heir  entitled  to  succeed  to  the  said  E.  F.  in  the  siiid  lands, 
to  be  holden  of  me  and  my  successors  in  manner  and  for  payment  of  the  duties  specitied 
in  the  [here  specify,  or  refer  to  if  previously  specified,  a  charter  or  other  writ  containing  th£ 
tencndas  and  reddendo.     If  the  reddendo  is^  different  from  that  in  the  charter  or  other  icrit 
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»2)enfied  or  referred  to,  or  if  the  vassal  should  desire,  specify  the  reddendo  Jiere].     In  witness 
AVHEREOF  [iiisert  atestimj  clause  in  usual  form]. 

Schedule  (W),  No.  2,  of  the  Act  gives  the  form  of  a  precept  of  dare 
constat  by  a  subject-superior,  aud  is  as  follows : — 

I,  .1.  7).  [here  insert  name  and  designation  of  superior]  :  Whereas,  etc.  [as  in  No.  1  of 
this  Schedule]  it  clearly  appears  that  E.  F.  [here  insert  the  name  and  desiy nation  of  the 
ancestor]  died  last  vest  and  seised  as  of  fee  in,  etc.  [as  in  No.  1  of  this  Schedule  doivn  to  and 
includimj  the  statement  of  the  relationship  and  character  of  heir  which  the  party  holds]  ;  and 
that  the  said  lands  and  others  are  holden  of  ine  and  my  successors,  as  superiors  thereof, 
in  free  blench  farm  [or  feu  farm,  as  the  case  may  he]  for  ever,  for  payment  of  [here  specify 
the  reddendo]  :  Therefore  I  desire  any  notary  puljlic  to  whom  these  presents  may  be 
l)re>ented  to  give  to  the  said  C.  1).,  as  heir  aforesaid,  sasine  of  the  lands  and  others  above 
descril)ed.  [If  there  are  conditions  of  entail,  etc.,  or  other  burdens  or  qualif  cations,  here  add, 
but  always  with  and  under  the  conditions,  i^rovisions,  and  prohibitory,  irritant,  and 
resolutive  clauses  (or  clause  authorising  registration  in  the  Register  of  Tailzies,  or  with 
and  imder  the  real  burdens,  conditions,  provisions,  and  limitations,  as  the  case  may  he) 
above  specified,  or  i-eferred  to,  as  the  case  may  he.]  In  witness  whereof  [insert  a  testing 
clause  in  usual  form]. 

It  may  be  noted  that  for  Schedule  E  referred  to  in  these  forms,  Schedule 
0  of  the  Conveyancing  Act,  1874  (s.  61),  has  been  substituted. 

The  Titles  to  Land  Act,  1868,  sec.  102  (re-enacting,  with  variations,  sec.  7 
of  23  &  24  Vict.  c.  143),  also  makes  it  competent  for  the  heir  of  any  person 
who  died  last  vest  and  seised  in  any  lands  held  hurgcujc,  to  obtain  from  the 
magistrates  of  the  burgh  within  which  the  lands  are  situated,  a  writ  in,  or 
as  nearly  as  may  be  in,  the  form  given  in  Schedule  (W),  No.  3,  annexed 
to  the  Act.  Such  writ  of  dare  constat  may  be  signed  by  the  Provost  or 
acting  chief  magistrate  for  the  time,  and  by  the  town  clerk,  or,  where  there 
are  more  than  one  town  clerk,  by  one  of  the  town  clerks,  and  when  so 
signed  shall  be  as  valid  as  if  signed  by  the  whole  of  the  magistrates ;  may, 
with  warrants  of  registration  thereon  in  favonr  of  such  heir,  be  recorded 
in  the  appropriate  register  of  sasines  ;  and  when  so  recorded  has,  according 
to  the  Act,  the  same  effect  in  all  respects  as  if,  at  the  date  of  such  recording, 
cognition  and  entry  of  such  heir  had  taken  place  in  due  form,  and  an 
instrument  of  cognition  and  sasine  in  regard  to  such  lands  and  in  favour 
of  such  heir  had  been  expede  and  recorded  according  to  the  law  and 
practice  in  force  prior  to  the  1st  day  of  October  1860.  Although  sec.  25 
of  the  Conveyancing  Act,  1874,  enacts  that  there  shall  not,  after  the 
commencement  of  the  Act,  be  any  distinction  between  estates  in  land  held 
burgage  and  estates  in  land  held  feu  in  so  far  as  regards  the  conveyances 
relating  thereto,  or  the  completion  of  titles,  or  of  any  of  the  matters  or 
things  to  which  the  provisions  of  the  Act  relate,  it  is  still  considered 
competent  to  use  the  form  of  writ  of  dare  constat  supplied  by  Schedule  (W), 
No.  3,  of  the  Act  of  1868,  in  the  case  of  sul)jects  held  burgage,  because  by 
sec.  26  of  the  later  Act  it  is  provided  that  "  conveyances  of  land  "  thereto- 
fore held  burgage  may  be  in  the  forms  allowed  by  the  Act  of  1861  in 
regard  thereto,  the  word  "  conveyances  "  here  including,  it  is  thought,  writs 
of  ckirc  constat. 

Ee-enacting,  with  variations,  sees.  18  and  19  of  the  Crown  Charters  Act, 
1847  (10  &  11  Vict.  c.  51),  and  sec.  11  of  the  Titles  to  Land  Act,  1858 
(21  &  22  Vict.  c.  76),  the  Titles  to  Land  Act,  1868,  provides  a  method  for 
obtaining  either  a  Crown  writ  of  dare  constat  or  a  precept  from  Chancery 
by  any  person  who  has  obtained  himself  served,  specially  or  generally,  as 
heir  to  a  deceased  ancestor  who  held  lands  of  the  Crown  (ss.  84,  85).  But 
it  may  be  said  that  in  practice  neither  of  these  writs  is  used  by  an  heir  in 
taking  infeftment  in  lands  held  of  the  Crown,  infeftment  in  such  a  case 
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being  in varial)ly  taken  by  an  heir's  recording  an  extract  decree  of  special 
service  in  his  favour,  wlien  liis  ancestor  died  infeft,  and  l)y  expeding  and 
recording  a  notarial  insLrunicnt,  following  on  an  extract  decree  of  general 
service,  when  his  ancester  died  witli  only  a  personal  title  to  the  lands.  If, 
however,  an  heir  wuuM  desire  citlnT  ,i  (Kiwn  writ  of  dare  constat  or  a 
precept  from  ( 'hanccry,  he  re(|uires  to  hxigc  witli  tlie  Sheriff  of  Chancery 
(see  sec.  57  of  'M  Sc  38  Vict.  c.  04,  altering  sees.  84,  85  of  31  &  32  Vict.  c.  101) 
his  extract  decree  of  special  service,  or  of  general  service,  a  draft  of  the  pro- 
posed writ  or  precept  prepared  by  liis  agent,  Ijcing  a  Writer  to  the  Signet, 
in  the  form,  or  as  nearly  as  may  be  in  the  f(jrnis  as  the  case  may  require,  of 
Scliedule  (U),  No.  1  (containing  form  of  writ),  and  No.  2  (containing  form 
of  })r('ce])t),  annexed  to  tlie  Act  of  1HG8,  a  note  in  tlu)  form  of  Schedule  (S) 
of  the  Act  of  1868,  praying  for  a  writ  or  precept,  and  the  last  Crown  writ 
and  all  the  title-deeds  of  the  lands  subsequent  thereto,  together  with 
evidence  of  the  valued  rents  where  necessary,  and  an  inventory  and  Ijrief 
of  the  titles  (see  sees.  G4,  84,  and  85  of  31  &  32  Vict.  c.  101,  and  sec.  57  of  37  & 
38  A'ict.  c.  94).  The  draft  of  the  writ  or  precept  falls,  since  the  commence- 
ment of  the  Conveyancing  Act,  1874,  to  be  revised  by  the  Sheriff  of 
Chancery — formerly  it  was  revised  by  the  Presenter  of  Signatures — on 
behalf  of  the  Crown  :  nnd  as  soon  as  it  is  docqueted  as  revised  and  approved 
of  l)y  the  SheritV  of  Chancery,  or  in  case  of  objections  to  the  draft,  as  revised, 
being  stated,  as  soon  as  the  same  shall  have  been  disposed  of  by  the  Lord 
Ordinary  in  Exchequer  causes,  the  draft  is  transmitted  to  the  ollice  of 
the  Director  of  Chancery.  The  draft,  as  transmitted,  forms  a  valid  and 
sulHcient  warrant  for  the  preparation  in  Chancery  of  a  writ  of  dare  constat 
or  precept,  in  terms  of  the  draft  as  finally  adjusted,  and  the  writ  or  precept 
is  engrossed  in  the  office  of  the  Director  of  Chancery  in  terms  of  the  draft, 
and  signed  by  the  Director  of  Chancery  or  his  depute  or  substitute,  and 
recorded  at  length  in  tiie  Eegister  of  Crown  Writs,  and  delivered  to  the 
person  applying  for  the  same,  or  his  agent,  on  payment  of  any  fees  and 
charges  due.  The  writ  of  dare  constat  or  precept  from  Chancery,  when  so 
engrossed  and  delivered,  and,  with  warrant  of  registration  thereon,  recorded 
in  the  appropriate  register  of  sasines,  has  tlie  same  legal  force  and  elfect 
in  all  respects  as  if  a  precept  from  Chancery  had  been  granted,  and  an 
instrument  of  sasine  thereon  had  been  duly  expede  and  recorded  in  favour 
of  the  i)erson  or  persons  on  wliose  behalf  such  writ  of  dare  constat  is 
presented  for  registration,  at  the  date  of  recording  the  said  writ  or  precept. 
When  a  writ  of  dare  constat  or  precept  is  granted  on  behalf  of  the  Prince 
and  Steward  of  Scotland,  the  deed  is  also  in  the  form  of  Schedule  (U),  but 
runs  in  name  of  tlie  Prince  and  Steward  of  Scotland,  witliout  adding  His 
Ilighness's  other  titles,  and  the  lands,  instead  of  being  described  as  lield  of 
Her  Majesty  and  her  royal  successors,  are  described  as  holding  of  the  Prince 
and  Steward  of  Scotland  (see  general  note  to  Schedule  (U)).  The  Titles  to 
Land  Act,  18G8  (s.  78),  madelt  unnecessary  to  have  the  seal,  appointed 
by  the  Treaty  of  Union  to  be  kept  and  used  in  Scotland  in  place  of  the 
great  seal  thereof  formerly  in  use,  aflixed  to  any  writs  from  Her  ^Majesty, 
or  the  seal  of  the  Prince,  iit'  the  writ  be  of  lands  holden  of  tlie  Prince  and  a 
separate  seal  be  then  in  use  for  such  writs,  affixed  to  any  writ  from  the 
Prince,  unless  the  receivers  of  such  writs  require  the  appropriate  seal  to  be 
affixed. 

The  Act  1G93,  c.  35,  provided  that  procuratorics  of  resignation  and 
precepts  of  sasine  should  continue  to  be  sufficient  warrants  for  infeftment 
notwithstanding  the  death  of  the  granter  or  grantee,  but  the  provisions  of 
the  Act  did  not  apply  to   precepts  of  dare  constat ;  and  prior  to  the  Liinds 
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Trausference  Act,  1847  (10  &  11  Vict.  c.  48),  a  precept  of  dare  constat 
became  iueftectual  if  infeftment  under  it  bad  not  been  taken  prior  to  tbe 
death  of  either  the  granter  or  the  grantee.  But  the  Act  of  1847  (s.  15) 
enacted  that  all  precepts  of  clave  constat  by  subject-superiors  should,  not- 
withstandinu;  the  death  of  the  granter  thereof,  remain  in  full  force  and 
efiect  during  the  wliole  lifetime  of  the  grantee,  and  should  continue  effectual 
as  a  warrant  for  gi^'ing  infeftment  to  the  grantee  in  terms  thereof  at  any- 
time during  the  grantee's  life.  Ee-enacting  the  provisions  of  10  &  11 
Vict.  c.  48,  s.  15 ;  21  &  22  Vict.  c.  76,  ss.  1  and  36 ;  and  23  &  24  Vict, 
c.  143,  s.  7  (it  may  be  noted  that  the  last  of  these  three  Acts  made  it  for 
the  first  time  competent  for  an  heir  in  lands  lield  burgage  to  complete  a 
a  title  by  writ  of  dare  constat),  the  Titles  to  Land  Consolidation  Act  of  1868 
enacts  that  all  writs  and  precepts  of  cJare  constat,  whether  from  subject- 
superiors  or  from  magistrates  of  a  burgh,  already  made  and  granted,  and 
still  subsisting  and  in  force,  and  all  such  writs  and  precepts  of  dare  constat 
to  be  made  and  granted  tliereafter,  shall,  notwithstanding  the  death  of  the 
granter  thereof,  remain  in  full  force  and  effect  during  the  lifetime  of  the 
grantee,  and  shall  continue  effectual  as  a  warrant  for  gi^■ing  infeftment  to  the 
grantee  personally  by  sasiue,  in  terms  thereof,  or  by  recording  the  same,  with 
warrant  of  registration  thereon  in  his  favour,  at  any  time  during  the  grantee's 
life  (s.  103).  But  it  must  be  kept  in  view  that,  although  all  writs  and  precepts 
of  dare  constat  by  subject-superiors  or  by  magistrates  of  a  burgh  are  valid 
warrants  of  infeftment  in  favour  of  the  grantee  during  his  life,  yet  all  Crown 
writs  of  dare  constat  or  precepts  issued  from  the  office  of  Chancery  are 
null  and  void  unless  recorded  with  a  warrant  of  registration  thereon,  on 
behalf  of  the  heirs  in  whose  favour  they  are  granted,  in  the  appropriate 
register  of  sasines  before  the  first  term  of  Whitsunday  or  JMartinmas 
posterior  to  the  date  of  such  writ  or  precept,  without  prejudice  to  a  new 
writ  or  precept  of  dare  constat  being  issued  (31  &  32  A'ict.  c.  101,  s.  86), — 
the  object  of  this  provision  being,  that  the  Crow^n  might  not  be  deprived  of 
non-entry  duties  by  an  heir's  delay  in  taking  infeftment. 

A  precept  or  writ  of  dare  constat  can  be  granted  only  to  the  immediate 
heir  of  the  investiture,  and  is  not  a  competent  mode  of  completing  the  title 
of  one  who  is  not,  at  the  time  of  granting  it,  the  immediate  heir  of  a  person 
who  has  died  infeft  in  lands,  even  although  the  immediate  heir  has  con- 
sented to  it.  Thus  where  a  precept  of  dare  constat  was  granted  to  the 
immediate  heir  in  liferent  and  his  son  in  fee,  an  infeftment  taken  in  these 
terms  was  held  inept  as  regards  the  son  (Lanclales,  1752,  Mor,  14465, 
2  Eoss's  L.  C.  253  ;  Finlay,  1770,  Mor.  14480).  A  disponee  cannot  make  up 
a  title  hj  precept  or  writ  of  dare  constat  (Bell,  Prin.  s.  1818).  At  common 
law,  a  precept  of  dare  constat  was  not  invalid  although  it  did  not  set  forth  the 
precise  character  in  which  the  heir  claimed  an  entry  {Cliriddon's  Trs.,  1798, 
Mor.  15115,  2  Eoss's  L.  C.  280;  Durhams  Trs.,  1798,  Mor.  15118,  2  Eoss's 
L.  C.  287  ;  Fairservice,  1789,  Mor.  14486,  2  Eoss's  L.  C.  286) ;  and  the 
reason  given  for  this  was  that  a  precept  of  dare  constat,  not  being  an  actus 
legitimus,  and  being  applicable  to  a  particular  subject  and  investiture  only, 
was  not  to  be  tried  by  the  same  punctilious  rules  as  a  service  (per 
Lord  Balgray  in  Ofjilvy,  1817,  Hume,  724).  The  Conveyancing  Act, 
1874,  however,  now  provides  that,  notwithstanding  any  existing  law  or 
practice,  it  shall  be  no  objection  to  any  precept  or  writ  from  Chancery  or 
of  dare  constat,  or  to  any  decree  of  service,  whether  general  or  special,  or  to 
any  writ  of  acknowledgment,  whether  obtained  before  or  after  the  com- 
mencement of  the  Act,  or  to  any  other  decree,  or  to  any  petition,  that  the 
character  in  which  an  heir  is   or  may  have  been  entitled  to  succeed  is 
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eiiuneouHly  stated  therein  ;  provided  sucli  lieir  was  in  truth  entitled  to 
succeed  as  lieir  l^)  the;  lands  specified  in  the  precept,  writ,  decree,  or 
petition  (s.  1 1).  An  entry  by  precept  of  dare  constat  did  not  imply  passive 
representation  beyond  the  value  of  tlie  subject  {Fanner,  1G8.'5,  Mor.  14U0.j). 
AVhere  an  investiture  is  renewed  by  precept  or  writ  of  dare  constat, 
the  precej)t  or  writ  does  not  import  a  new  investiture,  and  accordingly  it 
was  held,  in  the  case  of  Htcioart  (3  June  1813,  F.  C),  that  limitations  in  a 
feu-right  regarding  the  casualties  of  superiority  were  not  altered  by  a 
renewal  of  the  investiture  by  a  precept  of  dare  constat,  in  which  they  were 
not  repeated,  on  the  ground  that  a  precept  of  dare  constat  is  merely  the 
iicknowledgment  of  a  person  as  heir  of  his  predecessor  under  the  conditions 
and  obligations  contained  in  the  investiture,  and  that  any  alteration  thereon 
can  only  be  made  l)y  express  agreement  (see  also  Majistrates  of  Edinhimjh, 
1777,  5  Bro.  Supp.  Gil')-  If  ^"i  infefLment  is  taken  on  a  writ  or  precept 
of  dare  constat  granted  by  a  superior  not  infeft,  the  vassal's  iufeftment 
will  become  ell'ectual  by  accretion  on  the  superior's  iufeftment  {Dickson, 
1801,  M.  Ai)p.  Tailzie,  7).  Since  the  commencement  of  the  Convey- 
ancing Act,  1874,  a  writ  or  precept  of  dare  constat  is,  it  is  thought,  an 
€x  facie  valid  irredeemable  title  to  land  in  the  sense  of  sec.  34  of  that  Act, 
and,  on  being  recorded  in  the  appropriate  register  of  sasines,  is  a  sufficient 
foundation  for  the  positive  prescription  of  twenty  years,  for  this  reason 
that,  as  the  law  stood  before  1874,  a  prescriptive  progress  of  titles,  starting 
from  the  iufeftment  of  an  heir  to  whom  a  precept  of  dare  constat  had 
been  granted,  did  not  require  to  contain  the  warrant  of  the  heir's  iufeft- 
ment (1G17,  c.  12  ;  and  Earl  of  Argyle,  1G71,  Mor.  10791).  A  decree 
of  service  was  secured  from  challenge,  so  far  as  it  represented  a  verdict 
of  propiiKpiity  in  favour  of  an  heir,  by  the  running  of  twenty  years 
after  its  date  ;  but  this  vicennial  prescription,  introduced  by  the  Act  lG17,c. 
13,  as  to  retours,  did  not  apply  to  precepts  and  writs  of  dare  constat 
(Neilson,  1837,  15  S.  3G5  ;  1840,  1  Rob.  App.  82  ;  Ersk.  iii.  8.  71  ;  and  see  sec. 
13  of  37  &  38  Vict.  c.  94). 

[See  Stair,  ii.  3,  14 :  iii.  5.  2G  :  Ersk.  iii.  3.  42  ;  iii.  8,  71 ;  Duff,  483  ; 
Menzies,  805;  Bell,  Zcct.  735,  1096,  1117;  Bell,  Frin.  ss.  777,^817,  845, 
1818,  1840,  1922  ;  Jur.  Sti/lcs,  vol.  i.  385.] 


Clay. — Clay  passes  to  a  ]iui(liaser  of  lands  as  jw;-s  soli:  and  il  is 
included  in  a  general  reservation  of  mines  and  minerals.  A  compulsory 
l)urchase  of  Luuls  under  the  powers  of  the  Bailway  Clauses  Consolidation 
and  Waterworks  Clauses  Acts  does  not  carry  the  clay  therein,  unless 
expressly  purchased,  "  except  only  such  parts  thereof  as  shall  be  necessary 
to  be  dug  or  carried  away  or  used  in  the  construction  of  the  works."  This, 
however,  does  not  apply  to  a  seam  of  clay  forming  the  subsoil  of  the  lands 
conveyed  (J%.s.  of  Glasgoio,  1888, 15  B.  (H.  L.)  94).  The  words  "  necessary 
to  bo  dug  or  carried  away  or  used  in  the  construction  of  the  works"  may 
entitle  a  company  to  use  clay  necessarily  dug  out  of  a  cutting  on  the  land 
of  one  person  to  construct  an  embankment  on  the  land  of  another  ;  but  they 
do  not  entitle  a  company  who  carry  a  railway  over  the  land  of  one  person, 
to  excavate  merchantable  clay  therefrom,  and  use  it  to  puddle  bridges 
which  they  are  building  on  other  land  {Looscmorc,  1882,  22  Ch.  D.  25, 
per  Fry,  J. ;  but  see  Jamieson,  1868,  G  S.  L.  B.  188). 

Bent  in  a  lease  of  clay  is  sometimes  a  fixed  sum  per  superficial  area, 
sometimes  a  royalty  per  cul)ie  yard  of  clay  removed,  sometimes  a  specified 
royalty  for   tiles   or   bricks   nuinufactured   or   sold.      I'ipeclay   was   held 
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excluded  from  a  lease  of  lands  without  express  power  to  win  it  (Colqnhoun, 
1G68,  M.  1">,  25;'>).  The  Coal  Mines  licgulatiun  Act  applies  to  mines  of 
Hreclay,  and  to  clay  not  generally  known  as  fireclay,  when  worked  by  mine 
in  the' coal  measures.  Tlie  Metalliferous  Mines  Act  applies  to  clay  wrought 
in  other  mines.  (For  construction  of  special  sti|)ulations  as  to  working  of 
clay,  see  Gordon,  1837,  15  S.  549 ;  Newton,  1880,  43  L.  T.  (N.  S.),  197.) 

"'See   Lease;    Keservations  ;   Mines;    Mode   of  Working;  Support; 
Eailayay  Clauses  Consolidation;  Waterworks  Clauses. 


Clergyman. — See  Minister. 


Clerical  Error. — (l)  In  Jiuliclal  Frocccdinf/s. — A  clerical  error  is 
a  tri\ial  error,  not  in  essoitialihiis:  if  made  in  a  judicial  document,  it  may 
be  amended  by  order  of  the  Court. 

Ill  Summons. — Even  prior  to  the  Court  of  Session  Act  of  1868,  which 
allows  any  amendment  upon  conditions,  the  Court  permitted  the  amend- 
ment of  all  errors  of  a  clerical  or  trivial  nature  (Scott,  1855,  17  D.  932). 

I/i  Interlocutors  and  Judgments. — By  A.  S.  11  July  1828,  sec.  63,  a 
Lord  Ordinary  may,  wdth  consent,  correct  any  error  prior  to  extract.  The 
Inner  House  may  correct  clerical  errors  after  the  interlocutor  has  been 
signed. 

Ill  Extracts. — Clerical  errors  in  extracts  may  be  corrected  by  petition 
to  the  Inner  House  {Cadell,  1853,  15  D.  282;  Scott,  1855,  17  J). 
932;  Hope,  1851,  13  D.  1268;  Small's  Trs.,  1856,  18  D.  1210;  Smith  & 
Turnhull,  1891,  29  S.  L.  E.  137),  or  by  motion  to  the  Lord  Ordinary  {Miller, 
1852,  12  1).  965). 

Crimincd  Law. — Under  the  Criminal  Procedure  (Scotland)  Act,  1887,  it 
is  provided  that  no  objection  by  a  person  accused  to  the  validity  of  the 
citation  against  him  on  the  ground  of  error  in  the  copy  of  the  indictment 
served  on  him  or  in  the  notice  of  citation  shall  be  competent  unless  stated 
to  the  Sheriff  at  the  first  diet ;  and  no  such  error  shall  entitle  the  accused 
to  object  to  plead  to  such  indictment  unless  the  Sheriff  is  satisfied  that  the 
same  tended  suljstantially  to  mislead  and  prejudice  such  accused  person 
(s.  33).  See  also  Riddell,  3  Feb.  1881,  4  C.  397;  Gallic,  21  Nov.  1883, 
11  E.  (J.  C.)  13;  Dunsmorc,  1896,  4  S.  L.  T.,  No.  207;  and  Brown  on 
Summary  Jurisdiction,  p.  205. 

(2)  In  Deeds. — See  Deeds,  Execution  of. 


Clerk  of  the  Crown. — The  Clerk  of  the  Crown  in  Chancery 
is  an  officer  of  Parliament  and  of  the  Lord  Chancellor,  and  is  appointed  by 
the  Crown.  He  makes  out  and  issues  writs  summoning  peers,  writs  of 
attendance,  commissions  to  summon  and  prorogue  Parliament,  commissions 
to  pass  Bills,  and  all  other  connuissions  in  the  House  of  Lords.  He  attends 
in  that  House,  and  reads  out  the  titles  of  the  Bills  to  which  the  Eoyal 
assent  is  to  be  signified.  He  receives  and  has  custody  of  the  returns  of 
elections  of  Scottish  peers,  and  certifies  the  same  to  the  House.  When  a 
new  Parliament  is  to  be  summoned,  the  Clerk  of  the  Crowm,  on  the 
warrant  of  the  Lord  Chancellor,  issues  writs  to  the  returning  officers  of 
the  various  constituencies.  The  returns,  which  are  made  by  a  certificate 
under  the  hand  of  the  returning  officer,  are  transmitted  to  the  Clerk  of 
the  Crown,  who  thereupon  makes  up  and  delivers  to  the  Clerk  of   the 
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House  of  Commons  a  lieturn  Book  of  the  names  of  the  members  so 
returned.  On  the  oceurrcnfe  of  a  casual  \;i<'ancy,  whether  (hii-inj,'  .seH.si<tn 
or  recess,  the  Clerk  of  tiie  Crown  issues  a  new  writ  upon  the  warrant  of 
the  Speaker  of  the  House  of  Commons,  and,  on  the  return  of  the  writ, 
sends  a  certificate  thereof  to  the  (  h  rk  of  thi-  House.  It  is  liis  duty  to 
attend  the  tahle  of  the  Ifouse  to  amend  returns,  and  to  give  infftrmatinu 
when  any  irreifularity  arises  with  reference  to  returns.  In  Enj.;land,  hut 
not  in  Scotland,  the  hallot  papers  after  an  election  are  transmitted  to  him 
for  custody. 

Nearly  all  pat(Mits  passing  the  Great  Seal  are  made  out  in  his  oflice, 
and,  in  particular,  all  ]xitents  of  creation  under  the  CIreat  Seal  are  so  made. 

He  is  registrar  of  the  Lord  High  Steward's  Court  of  State  Trials,  and 
also  registrar  of  the  Coronation  Court  of  Claims. 

[kiecond  Report  of  Legal  DejMrtments  Commission,  1874,  p.  39 ;  May, 
Parliamentary  Practice,  14G,  1G5,  1G7,  001 ;  Nicolson  on  Elertions,  197,  2o9, 
255;  35  &  ;''.G  Vict.  c.  3:3;  37  &  38  Vict.  c.  81.]  See  Parliamentaky 
Elections  ;  Pakliament. 


Clerk  of  Justiciary. — Jlisforj/. — In  the  early  history  of  the 
Justiciary  Court  the  present  oUice  of  Clerk  of  Justiciary  had  its  parallel  in 
the  otlice  of  Clerk  to  the  High  Justiciar  or  Justice  General,  who  exercised  a 
supreme  jurisdiction  in  matters  criminal  as  well  as  civil.  In  the  Act  of 
Pari.  1449,  c.  28,  his  clerk  is  styled  as  Justice  Clerk,  and  referred  to  as  the 
otUcer  having  the  charge  of  the  rolls  containing  the  names  of  the  persons 
indicted  at  the  Justice  Ayres.  His  business  further  appears  to  have  been 
(by  himself  and  by  his  deputes)  to  take  up  dittays,  i.e.  to  make  inquisition 
of  persons  suspected  of  crimes,  and  thereon  to  frame  indictments  against 
these  that  were  to  be  tried  at  the  Justice  Ayres  or  Circuit  Courts ;  and  also 
to  make  preparation  for  the  trials  on  the  Justice  Ayre  by  issuing  the 
necessary  precepts  for  arresting  the  delinquents  and  having  them  served 
with  their  dittay,  and  summoning  the  witnesses  against  them  (1424, 
caps.  10,  20,  3:5,  3,5,  &  36;  1401,  cai.s.  3,4,  35).  By  the  Act  of  1587, 
c.  82,  a  new  scheme  for  taking  up  dittays  was  introduced,  whereby  those 
who  discharged  this  duty  did  so  by  the  authority  of  the  king's  commis- 
sion ;  but  without  any  new  legislation  it  appears  that  the  older  method 
had  been  reverted  to.  The  Justice-Clerk  acted  as  Clerk  to  the  Justiciar 
so  far  down  as  the  reign  of  Chailes  I.,  about  which  time  he  was  repeatedly 
called  upon  to  act  as  assessor  to  the  Court  in  cases  of  ditliculty  or 
importance.  In  liis  commission  recorded  28th  Xovember  1623,  Sir 
Archibald  Napier  of  Merchiesfcon,  a  Lord  of  Session  and  Clerk  of  the 
Court  of  the  Justiciar,  was  styled  as  "  Clarke  of  our  Justiciarie  (Jenerall," 
and  was  empowered  to  appoint  deputes.  The  act  or  warrant  relative  to  an 
Order  of  the  Privy  Council  of  24th  November  1663  is  expressed  as  if 
the  Justice-Clerk  had  alreadv  been  a  known  judge  of  the  Justice  Court,  and 
he  is  referred  to  as  Lord  Justice-Clerk.  In  the  sederunt  of  the  Court  of  1st 
December  1663,  where  this  Act  is  produced  and  recorded,  the  name  of  the 
Justice-Clerk — "  Dominum  Joannem  Home  de  Eentoun,  Clericum  Justiti- 
arium  " — is  for  the  first  time  inserted  as  one  of  the  judges  of  the  Court ;  and 
in  the  sederunt  of  10th  December  1663,  there  is  produced  a  secoiul  Act  of 
Council,  dated  8th  of  that  month,  which  declares  that  the  Lord  Justice-Clerk 
"is  ane  of  the  judges  of  the  Justice  Court."  Sir  John  Home  was,  when 
appointed  Clerk  of  Justiciary,  a  judge  in  the  Court  of  Session.  Thereafter 
the  otficer  who  discharged  the  duties  of  Clerk  of  Justiciary  was  styled 
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Depute  ill  the  Clerkship  of  Justiciary  or  Justice-Clerkship,  aiul  received  his 
commission  from  the  Lord  Justice-Clerk  until  as  after  mentioned.  On  17th 
December  1GG6,  there  is  recorded  a  commission  by  Sir  John  Home  of 
Eentoun,  who,  as  above  mentioned,  had  been  promoted  from  the  Clerkship 
to  the  Bench,  in  favour  of  Thomas  Cordon,  writer  in  Edinburgh,  as  depiite 
in  the  othce  of  Clerkship  to  the  Commissioners  appointed  for  trying  persons 
concerned  in  the  Eebellion.  On  4th  June  1672,  there  was  presented 
a  commission,  granted  by  Sir  James  Lockliart  of  Lee,  "Principal"  Justice- 
Clerk,  in  favour  of  Eobert  IMartin,  writer  in  Edinburgh,  as  depute  clerk  in 
the  oiiice  of  Clerkship  of  Justiciary.  On  7th  November  1G81,  Thomas 
Skene,  second  son  of  John  Skene  of  Halyards,  advocate,  presented  a  com- 
mission from  the  Lord  Justice-Clerk  appointing  him  Clerk  to  the  Justice 
Court,  but  this  commission  was  not  recorded.  It  appears  that  about  this 
time  the  king  had  assumed  the  right  of  making  this  appointment,  as  on 
6th  November  1682,  Thomas  Skene  resigned  his  office,  having  been  informed 
that  Thomas  Gordon,  W.S.,  eldest  son  of  James  Gordon  of  Buthlay,  Aber- 
deenshire, had  obtained  a  gift  and  commission  from  the  king  under  the 
Great  Seal ;  and  on  the  same  day  Thomas  Gordon  was  received  by  the  Court 
as  clerk  to  the  Justice  Court  during  all  the  davs  of  his  "  lifetime."  Twelve 
years  afterwards — 28rd  April  1  694 — there  is  recorded  a  letter  from  the 
king,  restoring  to  the  Lord  Justice-Clerk  the  power  of  naming  and  appoint- 
ing all  Clerks  of  Justiciary  ;  and  on  the  same  day  there  is  recorded  a  commis- 
sion by  the  Lord  Justice-Clerk  to  James  Montgomery,  younger  of  Lainshaw, 
to  be  Clerk-Depute  in  the  office  of  Clerkship  of  Justiciary  during  all  the 
days  of  his  life.  From  this  time  until  the  passing  of  the  Act  2  &  3  Vict.  c. 
36,  the  Lord  Justice-Clerk  continued  to  exercise  the  right  to  appoint  the 
Clerk  of  Justiciary,  who,  in  all  the  commissions  during  that  period,  was 
styled  as  Clerk-Depute  in  the  office  of  Clerkship  of  Justiciary.  During  that 
period  the  office  was  filled  as  follows : — 

1694.  James  Montgomery,  younger  of  Lainshaw, 

1726.  John  Davidson  of  Whitehouse,  W.S.,  writer  in  Edinl)urgh. 

1755.  George  IMuir,  W.S.,  of  Cassencarrie,  Kirkcudbrightshire. 

1783.  William  Miller,  advocate,  created  a  baronet  1789,  afterwards  took 
his  seat  on  the  Bench  as  Lord  Glenlee,  23rd  May  1795. 

1795.  Eobert  Dundas  M'Queen,  advocate,  eldest  son  of  Lord  Justice- 
Clerk  Braxfield. 

1816.  John  Boyle  of  Shewalton,  jointly  with  Patrick  Boyle,  eldest  son  of 
the  Lord  Justice-Clerk.  Tlie  latter  was  born  1806,  and  was 
therefore  ten  years  of  age  when  appointed. 

In  1833  the  said  John  Bovle  having  resigned  office,  a  commission  was 
recorded  in  favour  of  the  said  Patrick  Boyle.  In  1839  the  Statute  referred 
to — 2  &  3  Vict.  c.  36,  s.  3 — enacted  that  "  after  the  present  Lord  Justice- 
Clerk  and  the  present  principal  Clerk  of  Justiciary  shall  cease  to  hold  their 
offices,  the  ap]x_)intmcnt  to  the  offices  of  princi])al  and  depute  clerks  of  the 
Court  of  Justiciary,  and  also  of  the  circuit  clerks  of  the  said  Court,  shall,  as 
vacancies  occur,  be  vested  in  Her  Majesty,  her  licirs  and  successors."  On  30th 
April  1856,  in  respect  of  a  piyinent  made  to  liim  l)y  the  Treasury,  Patrick 
Boyle  renounced  his  office  of  principal  Clerk  of  Justiciary.  On  22nd  May 
1857  a  royal  warrant  or  commission  under  the  sign  manual  in  favour 
of  Charles  Neaves  (father  of  the  late  Lord  Neaves),  as  sole  Clerk  of 
Justiciary,  was  recorded.  Under  a  like  style  and  title,  Alexander  Forbes 
Irvine  of  Drum  (appointed  February  1867),  Charles  Scott,  advocate, 
(appointed  July  1874),  and  the  present  Clerk  of  Justiciary  (appointed 
July    1892),   have    been    admitted    to    the    office.      On    appointment    the 
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Clerk  presents  his  coimnission  to  the  Court.  Tt  is  tlieii  recorded  in  the 
Books  of  Adjournal  and  the  declaration  dc  Jidcli  adininistratujue  ofjicii 
administered,  after  which  the  Clerk  is  admitted  and  received  in  C<nirt  as 
solo  Clerk  of  Justiciary. 

Duties. — The  Clerk  of  Justiciary  has  an  ollice  at  '1  I'arliament  Square, 
Edinburgli,  and  the  stall'  there  consists  of  the  principal  and  two  assistant 
Clerks.  The  hours  of  the  Justiciary  Office  arc  10  A.M.  to  4  p.m.  (on 
Saturdays  from  10  A.:m.  to  1  I'.m.).  Tlie  ollice  (jf  As.sistant  Clerk  of 
Justiciary  is  filled  l)y  tlu;  nominee  of  the  principal  Clerk,  subject  to  his 
passing  an  examination  to  the  satisfaction  of  tlic  Civil  Service  Commissioners 
in  general  knowledge  and  Scots  law,  especially  the  practice  and  procedure 
of  the  High  Court  of  Justiciary.  The  principal  Clerk  of  Justiciary  is 
empowered  by  his  commission  to  grant,  with  the  sanction  of  the  Lords 
Commissioners  of  Justiciary,  deputations  to  one  or  more  fit  persons.  These 
are  in  use  to  be  grantc^d  in  favour  of  one  or  Itoth  of  his  assistant  clerks;  and 
after  such  deputation  has  been  presented  to  the  Court  and  recorded  in  the- 
Books  of  Adjournal,  the  grantee  is  admitted  and  received  in  Court  as 
Depute  Clerk  of  Justiciary.  For  the  purposes  of  tlie  Criminal  I'rocedure 
(Scotland)  Act,  1887  (50  &  51  Vict.  c.  35,  s.  1),  "  Clerk  of  Justiciary "  is 
declared  to  include  Assistant  Clerk  of  Justiciary,  and  to  extend  and  apply 
to  any  person  duly  authorised  to  execute  the  duties  of  principal  Clerk  of 
Justiciary  or  Assistant  Clerk  of  Jucticiary. 

The  Clerk  of  Justiciary  attends  the  sittings  of  the  High  Court  of 
Justiciary  at  Edinbuigh.  The  duties  of  Clerk  to  the  High  Court  of 
Justiciary,  when  sitting  elsewhere  than  in  Edinburgh,  were  formerly 
discharged  by  three  specially  appointed  clerks  called  the  Circuit  Clerks  ;  but 
it  was  provided  by  the  Criminal  Procedure  (Scotland)  Act,  1887,  s.  73, 
as  amended  by  the  Clerks  of  Session  (Scotland)  Eegulation  Act,  1889,  s.  10, 
that  on  these  otlices  becoming  vacant,  they  should  not  be  filled  up,  but  that 
the  duties  of  Clerk  to  the  High  Court  of  Justiciary,  when  sitting  elsewhere 
than  in  Edinburgh,  should  be  performed  by  the  first  Assistant  Clerk  of 
Justiciary  and  the  Depute  Clerks  of  Session,  in  a  rotation  to  be  appomted 
as  provided  by  the  said  Acts. 

When  a  sitting  of  the  High  Court  of  Justiciary  at  Edinburgh  for  the 
trial  of  criminal  causes  is  desired,  application,  in  the  form  of  a  letter  by 
Her  Majesty's  Advocate,  is  made  to  the  Court.  This  letter  is  handed  by 
the  Crown  Agent  to  the  Clerk  of  Justiciary,  who  lays  it  before  a 
judge,  who,  in  token  of  his  approval,  adliibits  his  signature  to  the 
document.  Thereuijon  the  Clerk  of  Justiciary  addresses  a  precept  to  the 
Sheriff  of  the  Lolhians  and  Peebles,  requiring  him  to  return  to  the 
Justiciary  office  a  list  of  persons  qualified  and  liable  to  serve  as  jurors  in 
terms  of  the  Acts  of  Parliament,  to  pass  upon  tlie  assize  of  all  parties 
cited  to  the  said  sitting.  Simultaneously,  or  nearly  so,  the  Clerk  of 
Justiciary  issues  a  warrant  for  the  citation  of  persons  accused,  under  which 
the  Crown  is  enabled  to  proceed  with  the  service  of  indictments.  This 
warrant,  or  certified  copy  thereof,  under  the  hand  of  the  Clerk  of  Justiciary, 
is  also  the  authority  for  the  citation  of  jurors  and  witnesses  for  the  prose- 
cution and  persons  accused,  and  these  warrants  or  certified  copies  are 
furnished  by  the  Clerk  of  Justiciary  tn  the  down  Agent,  or  to  agents  for 
accused  parties,  on  demand.  When  the  Slierilf  Clerk  furnishes  the  list  of 
assize,  the  Clerk  of  Justiciary  supervises  the  printing  of  it,  gets  one  of  the 
Lords  Commissioners  of  Justiciary  to  sign  the  principal  list,  and  lodges  the 
same  in  the  office  of  the  Shcrilf  Clerk,  Edinburgh,  not  later  than  the  day  of 
service,  as   required  by  sec.  38  of  the  Procedure  Act.     After  the  pleas 
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have  been  taken  at  the  first  diet,  the  Sheritf  Clerk  transmits  to  the  Clerk 
of  Justiciary  the  record  copies  of  the  indictments  containing  Sheriff's 
endorsements  and  all  productions,  and  these  remain  in  tlie  custody  of  the 
Clerk.  Thereupon  the  Clerk  of  Justiciary  considers  what  number  of 
jurymen  would  be  appropriate  for  the  trial  of  the  cases  remaining  for  trial, 
and  directs  the  Sheriff  Clerk  to  cite  the  jurors  accordingly.  Tlie  Sheriff 
Clerk  returns  to  the  Clerk  of  Justiciary  a  certificate  of  citation,  and 
forwards  to  him  any  letters  from  jurymen  on  the  list  claiming  exemption 
or  asking  relief  from  attendance.  The  Clerk  of  Justiciary,  in  his  own 
discretion,  or  after  consulting  the  Court,  deals  with  those  letters. 

When  an  accused  person  in  prison  is  not  able  to  furnish  himself  with, 
or  is  not  represented  by,  agent  or  counsel,  the  Clerk  of  Justiciary,  from  a 
rota  of  the  agents  and  counsel  for  the  poor,  intimates  to  those  next  in 
turn  that  it  is  their  duty  to  act. 

At  the  second  diet  or  trial  diet  the  Clerk  calls  over  the  jury,  marks 
absentees,  reports  to  the  Court,  and  takes  directions  as  to  fining  them. 
The  trials  then  proceed  in  their  order,  the  Clerk  calling  the  diet,  balloting 
the  jury,  reading  the  charge  to  them,  swearing  them,  and  minuting  the 
proceedings  in  the  Minute  Book  of  Court.  He  receives  and  records  the 
verdict,  and  signs  all,  other  than  capital,  sentences  (which  are  signed 
by  the  presiding  judge),  and  furnishes  extracts  of  sentences  to  the  prison 
officials  as  their  warrant  for  removing  and  detaining  the  prisoners.  Any 
articles  of  property  produced  at  the  trial  are  delivered  up  by  the  Clerk 
to  the  owners  thereof  in  Court  at  the  conclusion  of  the  trial,  where  the 
ownership  is  clear  and  no  objection  stated  to  the  Clerk,  or  they  may  be 
given  up  by  the  Clerk  to  the  Procurator-Fiscal  in  charge  of  the  case. 

If  the  prosecution  is  at  the  instance  of  a  private  party,  with  consent  of 
the  Lord  Advocate,  the  prosecutor  presents  to  the  Court  a  bill  for  criminal 
letters.  If  the  prayer  of  the  bill  is  granted,  the  criminal  letters  following 
them  are  ])repared  by  the  Clerk  of  Justiciary. 

The  Clerk  of  Justiciary  keeps  in  his  office  at  Edinburgh  all  Minute 
Books  and  records  of  the  High  Court,  whether  sitting  at  Edinburgh  or 
elsewhere,  and  prepares  and  keeps  the  Books  of  Adjournal  for  all  sittings  of 
the  High  Court  of  Justiciary. 

All  appeals  taken  to  the  Higli  Court  of  Justiciary  at  Edinburgh,  bills 
of  suspension,  of  criminal  or  quasi-criminal  convictions  or  sentences,  bills 
of  advocation,  or  documents  forming  the  initial  steps  in  other  processes 
of  review  competent  before  tlie  High  Court  of  Justiciaiy,  are  lodged 
with  the  Clerk  of  Justiciary,  who  forthwith  lays  them  before  a  judge. 
In  appeals  under  the  Summary  Prosecutions  Appeals  Act,  1875,  the 
Clerk  of  Justiciary  requires  the  Clerk  of  the  inferior  Court  to  transmit 
the  process  to  him.  The  agent  or  party  discharges  this  duty  in  all  other 
processes  of  review  before  the  High  Court,  the  initial  deliverance  in 
bills  of  suspension  specially  granting  warrant  for  and  ordaining  trans- 
mission of  the  proceedings  in  accordance  with  the  usual  form  of  the  prayer. 
So  soon  as  a  diet  for  hearing  appeals  is  fixed  by  the  Court,  the  Clerk  of 
Justiciary  puts  out  in  the  rolls  the  cases  for  hearing,  and  intimates  to  the 
agents  or  parties  in  each  case.  He  attends  the  sitting  of  the  Justiciary 
Appeal  Court,  and  writes  the  interlocutors  of  the  Court;  and  extracts  the 
decreets  of  the  Court,  which  may  be  ordered  at  any  time  after  judgment. 
All  fees  payable  in  processes  of  review  before  the  High  Court  of  Justiciary 
are  j)ayable  in  Law  Courts  stamps  to  the  Clerk  of  Justiciary,  and  a  return 
of  these  fees  is  made  by  him  to  the  Exchequer.  Formerly  the  Clerk  of 
Justiciary  acted  as  auditor  of  all  accounts  of  expenses  found  due  in  the 
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Iligli  Court  oi  Justiciary,  where  the  expenses  were  not  modified  by  the 
Court ;  l)ut  by  the  Courts  of  Law  Fees  (Scothind)  Act,  ISO.',  the  duty  of  audit- 
ing those  accounts  lias  been  transferred  to  the  Auditor  of  the  Court  of  Session. 
The  accounts  tiicniselves  are,  in  the  iirst  place,  lodged  with  the  Clerk  of 
Justiciary,  and,  after  taxation  by  the  Auditor  of  the  Court  of  Session,  are 
returned  to  the  Clerk  of  Justiciary  as  final  custodier. 

At  the  stated  periods  provided  l)y  Acts  of  rarlianicnt  and  Order  iu 
Council  for  fixing  the  sittings  of  the  Circuit  Court,  the  Clerk  of  Justiciary 
receives  from  the  judges  the  dates  at  which  these  circuits  are  to  be  held, 
and  frames  the  appropriate  Act  of  Adjournal,  which  is  passed  by  at  least 
three  judges,  and  signed  ])y  the  senior  judge  present.  As  therein 
directed,  the  Clerk  issues  to  the  Slierills  of  each  circuit  district  i)re- 
cepts  ordaining  publication  to  be  made  by  them  that  Circuit  Courts 
are  to  be  held  at  the  times  and  places  specified,  and  requisitions  the 
Sheriiis  of  the  sheriildoms  in  whicli  the  circuit  towns  are  respectively 
situated  to  return  a  list  of  assize  to  serve  at  the  respective  circuits,  which, 
having  been  printed,  and  signed  by  a  judge,  is  lodged  by  the  Clerk  of 
Justiciary  with  the  Sherifi'  Clerk  of  the  t(jwn  wherein  the  Circuit  Court  is 
to  be  held.  All  warrants  for  citation  of  persons  accused,  jurors,  and 
witnesses  for  prosecution  and  panel  are,  as  in  cases  for  trial  in  Edinburgh, 
issued  by  the  Clerk  of  Justiciary,  and  arc  furnished  by  him  to  the  Crown 
Agent  or  agent  for  accused  parties  on  demand.  Should  there  be  no  cases 
for  trial  at  any  of  the  towns  where  sittings  have  been  appointed  to  be  held, 
the  Clerk  of  Justiciary  sends  notices  to  all  the  Sherif!'  Clerks  of  such  circuit 
district  that  no  sitting  is  to  be  held,  and  requires  each  to  publish  notice  of 
this.  When  cases  are  set  down  for  trial,  the  Clerk  of  Justiciary  receives 
the  indictments,  with  minutes  of  procedure,  immediately  after  the  first 
diet,  and,  as  in  cases  for  trial  in  Edinburgh,  shortens,  if  he  consider  that 
advisable,  the  list  of  jurors  to  be  summoned,  and  forthwith  directs  the 
Sheriff  Clerk  of  the  circuit  district  to  cite  the  jury.  After  each  circuit,  the 
records  of  Court,  indictments,  documents,  and  all  productions  not  returned 
to  the  owners  thereof,  or  retained  by  the  Trocurator-Fiscal,  are  transmitted 
to  the  Clerk  of  Justiciary,  who  prepares  from  the  Minute  Books  the  Circuit 
P)Ooks  of  Adjournal,  and  these,  with  the  Minute  Books,  indictments,  and 
other  papers  or  productions,  are  preserved  in  the  Justiciary  Office. 

The  Clerk  of  Justiciary  has  in  his  custody  all  the  records  of  the  Court, 
and  the  important  documents  in  all  cases  brought  before  the  High  Court 
of  Justiciary  and  Circuit  Courts  for  several  centuries. 

The  Clerk  of  Justiciary  supervises  the  annual  return  by  Sheriffs  and 
chief  magistrates  of  royal  burghs  of  the  progressive  state  of  the  registers, 
and  lodges  these  returns  with  the  Lord  Clerk  Begister  (Hume,  vol.  ii. ; 
Lothian's  Forms  of  Process).     See  Justiciaky  (High  Court  of). 

Clerk  of  the  Peace— The  Clerk  to  the  justices  of  the  peace  for 
the  county. — By  the  Act  1685,  c.  15,  the  justices  themselves  were  empowered 
to  nominate  their  Clerk,  but  (by  50  &  51  Yict.  c.  52,  s.  2)  the  appointment 
now  lies  with  the  Secretarv  for  Scotland,  coming  in  room  of  the  Secretary 
of  State  (Acts  1686,  c.  20,  and  1(31)0,  c.  28).  He  may  be  suspended 
or  removed  only  by  the  Court  of  Session"  (Barclay,  Justice s  Digest,  li.t.). 
Bankton  was  of  opinion  (iv.  4.  0),  following  Craig  {Dig.  iii.  7.  20),  that  the 
clerks  of  all  inferior  Courts  ought  to  be  notaries  (Hutcheson,  Jn^itiee  of  the 
Pence,  i.  51),  but  this  has  been  disregarded  in  practice,  and  no  special 
qualification   is   necessary  for   a   clerk   of   the   peace   (Boyd,  Justice,  84). 
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He,  like  the  depute  clerks  mentioned  below,  is,  however,  usually  a  qualified 
lawyer.  For  convenience'  sake,  large  counties  are  generally  di\idcd  into 
districts  by  tlie  justices,  a  depute  clerk  being  appointed  for  each  district  by 
the  principal  clerk  of  the  peace.  He  is  responsible  for  his  deputes,  and  may 
recall  the  deputation  at  pleasure.  All  the  clerks  must  take  the  usual  oaths 
for  the  faithful  performance  of  their  duties  (l^irclay,  Jusf ice's  D'ujcd  (Chis- 
holm) ).  Where  the  ordinary  clerk  fails  to  attend  any  particular  Court,  the 
justices  present  may  appoint  a  clerk  for  that  Court.  By  the  Act  of  Sederunt, 
Gth  March  1783,  clerks  and  de})ute  clerks  are  prohibited  from  practising  as 
agents  in  the  Courts  of  which  they  are  clerks.  Clerks  so  acting  may,  on 
complaint  to  the  Court  of  Session,  be  fined  and  suspended  (Sellar,  11  Feb. 
1809,  F.  C),  or  found  liable  in  the  expenses  of  the  complaint  {Cawphdl,  1830, 
4  W.  &  S.  123);  and  in  ^mith  (1827,  5  S.  (N.  E.)  788),  where  the  clerk  had 
acted  as  agent  for  the  prosecuting  party,  a  conviction  by  the  justices  was  set 
aside,  although  the  accused's  agent  had  consented  in  writing  to  his  so  acting. 

The  powers  and  duties  of  the  clerks  of  the  peace,  and  their  deputies,  in 
regard  to  the  justices  and  their  Courts,  are  analogous  to  those  of  the  sheriff 
clerk  in  tlie  Sheriff  Court.  They  liave  to  attend  the  justices  in  their  civil 
and  criminal  Courts,  both  in  petty  and  quarter  sessions ;  they  issue  small 
debt  summonses,  and  have  the  care  of  all  processes,  such  as  they  are ;  they 
act  as  clerks  when  the  justices  sit  for  licensing  purposes,  whether  in  sessions, 
or  as  a  county  licensing  committee,  or  as  a  joint  committee  (39  &  40  Vict.  c. 
26,  s.  7  (7) ) ;  they  keep  the  books  of  record,  and  make  the  necessary  entries 
therein ;  and,  although  not  formally  appointed  assessors  to  the  justices 
when  acting  judicially,  they  practically  perform  the  duties  of  that  office. 
By  the  Act  of  7  Will.  iv.  and  1  Vict.  c.  83,  clerks  of  the  peace  in  England,  and 
sheriff  clerks  in  Scotland,  must  take  the  custody  of  such  documents  {e.g. 
maps,  plans,  sections,  etc.)  as  shall  be  directed  to  be  deposited  with  them 
under  the  Standing;  Orders  of  either  House  of  Parliament.  The  fees  of  the 
clerks  are  regulated  by  Statute  (see  5  Geo.  iv.  c.  96 ;  6  Geo.  iv.  c.  48;  9  Geo. 
lY.  c.  58;  25  &  26  Vict.  c.  35;  31  &  32  Vict.  c.  82;  39  &  40  Vict.  c.  26; 
39  &  40  Vict.  c.  36). 

By  the  Local  Government  (Scotland)  Act,  1889,  s.  11,  subs.  5  (52  &  53 
Vict.  c.  50),  the  administrative  powers  and  duties  of  the  justices  in  regard  to 
gas  meters,  weights  and  measures,  the  appointment  of  asylum  visitors,  the 
registration  of  the  rules  of  scientific  societies,  etc.,  are  transferred  to  the 
county  council.  By  sec.  84  tlie  Act  furtlier  provides  that  the  clerk  of  the 
peace  in  office  at  the  passing  of  the  Act  shall,  so  long  as  he  holds  office,  but 
without  additional  remuneration,  act  as  clerk  of  the  county  council  and 
under  the  direction  of  the  council,  as  regards  the  business  transferred. 
After  he  ceases  to  hold  office,  his  duties  in  regard  to  the  transferred 
business  devolve  on  the  county  clerk. 

[ForhQB,  Justice  of  Peace,  \.  12.  17;  ii.  9;  llwidhQ-mw,  Justice  (2nd  ed.), 
i,  51 ;  Blair,  Justice,  47 ;  Tait,  Justice,  hi. ;  Macdonald,  Justice,  38 ; 
Barclay,  Justices  Digest  (Chisholm).] 


Clerk  of  Session.— The  clerks  of  the  Court  of  Session  are  called 
Clerks  of  Session. 

1.  Pkixcipal  Clerks. — A.  Number  cind  Nomination. — The  number  of 
pjrincipal  clerks  has  varied  from  time  to  time.  ]5y  A.  S.  3rd  July  1621,  the 
"  Lords  ordained  that  they  would  admit  no  mae  Clerks  of  Session  but  thrie." 
Thereafter  it  would  ap])ear  that  their  number  was  increased,  for  by  A.  S. 
20th  June  1676,  the  nomination  of  tlie  clerks  was  conferred  upon  the  Court, 
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and  it  was  enacted  tliat  in  future  tlic  iminlier  should  ]>r  limited  to  three. 
By  A.  S.  Sth  June  1G<S0,  thc^  noniinaliou  was  rctrauHterred  to  the  Lonl  (/lerk 
Eetjjistcr,  and  by  tlie  Aet  IGS"*,  c.  wS,  other  three  clerks  were  added,  there 
being  thus  six  principal  clerks,  two  being  allocated  to  each  of  the  three 
offices  of  Clerks  of  Session.  This  number  was  retained  until  the  union  of 
the  Jury  Court  and  the  Court  of  Session.  1W  the  Act  uniting  these  Courts 
it  was  ordained  that  the  two  vacancies  next  occurring  in  the  oltice  of  prin- 
cipal clerk  should  not  be  lilled  (U  Ceo.  iv.  and  1  V^'Ul.  iv.  c.  GO,  s.  1:5).  By 
1  &  2  Vict.  c.  118,  s.  5,  the  nundjer  of  principal  clerks  was  limited  to  four; 
their  nunil)er  is  now  reduced  to  two — one  in  the  First  and  the  other  in  the 
Second  J)i\ision  (52  &  53  Vict.  c.  54,  s.  1).  Formerly  they  required  to  be 
advocates  or  writers  to  the  Signet  of  three  years'  standing  (Articles  of  Itegii- 
lation,  20th  April  IGOG),  but  now  any  duly  certificated  and  enrolled  law  agent 
is  eligible  (52  &  53  Vict.  c.  54,  s.  12).  The  custom  is  to  appoint  an  advocate 
in  the  First  and  an  agent  in  .the  Second  Division.  Their  appointment  pre- 
cludes them  from  acting  as  advocates  or  agents  before  the  Court  of  Session. 
Tliey  are  a])pointed  by  the  Crown ;  they  b.ave  fixed  salaries  of  £1000  per 
annum,  but  are  allowed  no  fees,  except  for  services  in  election  petitions,  or 
for  special  duties  imposed  by  Act  of  rarliament,  or  fees  specially  sanctioned 
by  the  Lord  Advocate,  with  the  a])proval  of  Her  Majesty's  Treasnry  (52  & 
53  Viet.  c.  54,  s.  5).  Formerly  it  was  necessary,  on  their  admission,  to  go 
through  a  form  of  trial  (A.  S.  2nd  June  1G97,  and  Shand,  Fradice,  104,  note), 
l)ut  that  custom  has  fallen  into  desnetude,  and  it  is  now  only  necessary  for 
them  to  write  an  interlocutor  in  a  cause  ai)pointed  by  the  Court. 

B.  Duties. — The  duties  of  the  principal  clerks  are  to  write  the  entries 
in  the  Sederunt  Books,  to  attend  the  sittings  of  the  Court,  to  take  charge 
of  the  processes  before  their  respective  Divisions,  to  adjust  interrogatories 
wdien  such  are  required,  to  write  the  interlocntors  of  the  Inner  House,  to 
act  as  Clerks  of  the  liills  in  the  Inner  House,  and  as  clerks  in  jury  trials 
and  proofs  at  which  judges  of  the  Inner  House  preside.  They  receive 
bonds  of  caution  ordered  in  the  Inner  House,  and  satisfy  themselves  as  to 
the  sulficiency  of  the  caution,  and  they  act  as  deputies  of  the  Lord  Clerk 
Eegister  at  the  election  of  the  Keprcsentative  Peers  for  Scotland.  They  are 
also  vested  with  a  general  su])ervisiou  o\'er  the  whole  staff  of  clerks  in  the 
Inner  and  Outer  Houses  and  tlie  Bill  Cliambcr;  and  have  power,  with  the 
approval  (»f  the  Lord  President,  to  make  arrangements  for  the  allocation  of 
the  duties  of  the  other  clerks,  to  provide  assistance  if  necessary,  to  arrange 
the  holidays,  and  to  sus])cnd  any  clerk  for  a  period  not  exceeding  six 
months,  in  the  event  of  wilful  neglect  of  duty.  They  are  also  recpiired  to 
})repare,  or  procure  the  preparation  of,  returns  required  by  Parliament  (52 
&  53  Vict.  c.  54,  s.  1).  Further,  the  Keeper  of  the  Minute  Book  and  Eecord 
of  Edictal  Citations  and  his  clerk  art>  under  the  general  supervision  of  the 
principal  clerks  {ih.  s.  7). 

2.  Di:pute  Clerks. — In  addition  to  the  ])rincipal  clerks,  there  are 
five  depute  clerks,  one  attached  to  tlie  bar  .if  eatli  Lord  Ordinary  (1  «&  2 
Vict.  c.  118,  s.  12).  Thev  each  receive  the  salary  of  £550  per  annum,  under 
31  &  32  Vict.  c.  100,  s.  105.  They  also  are  appointed  by  the  Crown.  To  a 
great  extent  the  duties  of  the  depute  clerks  are  of  a  similar  description  to 
the  duties  of  the  principal  clerks.  The  depute  clerks  are  to  the  judges 
who  olHciate  in  the  Outer  House  what  the  principal  clerks  are  to  the 
iudixes  who  officiate  in  the  Tuner  House.  Thev  attend  in  Court  during  the 
sittings  of  the  Lords  Ordinary,  at  debates,  proofs,  and  jury  truds,  and  write 
the  orders  and  interlocutors  pronounced  by  them :  and  the  depute  clerks 
also  adjust  interrogatories.     They  act  as  Clerks  of  Court  in  jury  trials  at 
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circuit.  It  is  pro^•iJe^l  by  1  &  2  A'ict.  c.  118,  s.  7,  that  during  the  necessary 
absence  of  the  principal  clerks,  it  sliall  be  competent  for  the  depute  clerks 
to  discharge  their  duties.  Each  depute  clerk  has  an  oflice  or  apartment 
in  the  Eegister  House,  in  which  are  kept  the  processes  to  which  he  is  clerk. 
The  depute  clerks  take  a  general  superintendence  of  their  offices,  but  the 
duty  of  attending  there,  which  is  regulated  by  the  Act  of  Sederunt  of  14th 
October  1868,  sec.  17,  is  devolved  almost  exclusively,  both  in  session  and 
vacation,  \ipon  their  assistants.  By  the  Crindnal  Procedure  (Scotland)  Act, 
1887,  the  duties  of  a  depute  clerk  were  extended.  By  that  Statute  it  was 
enacted  that  when  the  existing  Circuit  Clerks  of  Justiciary  died  or  resigned, 
their  places  sliould  not  be  filled  up,  and  their  duties  should  be  performed 
by  the  first  assistant  Clerk  of  Justiciary  and  the  depute  Clerks  of  Session, 
acting  in  such  rotation  as  the  principal  Clerk  of  Justiciary,  acting  with  the 
princijial  Clerk  of  Court,  may  determine  (50  &  51  Vict.  c.  35,  s.  73,  and 
52  &  53  Vict.  c.  54,  s.  10). 

3.  AssrsTAXT  Clerks. — A.  In  the  Inner  Home. — Each  principal  clerk 
has  an  assistant,  called  the  Inner  House  Depute,  who  assists  the  principal 
clerks  in  the  exercise  of  their  duty.  They  look  after  the  processes,  keep  a 
Cheque  Book  of  Court  fees,  and  a  Minute  Book  of  Acts,  interlocutors,  and 
decrees,  prepare  Inner  House  bonds  of  caution,  and  certify  copies  of  inter- 
locutors, and  proceedings  for  the  House  of  Lords,  sign  warrants,  and  take 
charge  of  Bill  Chamber  proceedings  in  the  Inner  House.  Tliey  further 
attend  at  the  Picgister  House  during  the  hours  prescribeil  l)y  the  Act  of 
Sederunt  of  14th  Octol)er  1868,  for  the  purpose  of  allowing  inspection  of 
the  processes,  of  receiving  papers  and  marking  them,  and  of  lending  them 
out.  They  are  appointed  by  the  Crown.  Upon  the  reduction  of  their 
number  in  1889,  their  salaries  were  increased  from  £475  to  £550;  but 
they  are  allowed  no  fees,  except  such  as  are  authorised  by  52  &  53  Vict. 
c.  54,  s.  5.  There  are,  in  addition,  two  ordinary  clerks,  who  assist  the  Inner 
House  depute  clerks.     The  salary  of  the  ordinary  cleiks  is  £250. 

B.  I)i  the  Outer  House. — Each  depute  clerk  has  an  assistant,  who  aids 
him  in  the  discharge  of  his  duty,  and  performs  it  for  him  in  his  absence. 
Besides  being  present  in  Court,  they  attend  at  tlie  Pegister  House  for  the 
same  purpose  as  the  Inner  House  assistant  clerks.  They  take  charge  of 
the  processes,  and  transmit  them  to  the  judges  for  consideration.  They 
receive  papers  lodged  in  process,  and  authenticate,  mark,  and  inventory 
them.  They  keep  minutes  of  proceedings,  and  assist  in  writing  the  inter- 
locutors of  the  Lords  Ordinary.  By  the  Act  of  Sederunt  of  14th  October 
1868,  it  is  provided  that  the  Inner  and  Outer  House  assistant  clerks 
shall  attend  at  the  Pegister  House  and  kee]>  tlieir  offices  open  for  the 
performance  of  their  official  duties  durhig  the  following  hours,  namely :  In 
time  of  session,  every  sederunt  day,  except  Saturday,  from  2  till  5  afternoon, 
and  on  Monday  from  11  forenoon  till  3  afternoon  :  in  time  of  vacation  and 
recess,  on  Tuesday,  Wednesday,  and  Thursday,  from  11  forenoon  till  1 
afternoon,  except  during  the  week  in  wliich  a  box-day  occurs,  and  the 
week  immediately  following,  when  attendance  shall  be  given  every  lawful 
day,  except  Saturday  in  the  last-mentioned  week,  from  11  forenoon  till  1 
afternoon.     The  salary  of  the  assistant  clerk  in  the  Outer  House  is  £475. 


Clerk  of  TcindS. — This  designation  is  assigned  to  the  principal 
clerk  of  the  Court  of  Teinds  (see  Teind  Couht)  under  the  Act  of  1838 
(1  &  2  Vict.  c.  118,  s.  26),  but  the  name  in  more  general  use  is  Teind  Clerk. 
He  is  appointed  by  the  Crown,  and  the  present  clerk  has  a  salary  of  £500 
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allowed  by  tlie  Treasury  under  sec.  105  of  the  Court  of  Session  Act,  1868, 
The  oHicc  of  Depute  Clerk  and  Extracter  under  the  above  Act  (ss.  26  and  27) 
has  not  been  filled  up,  and  the  duties  are  at  present  discharged  by  the 
Teind  Clerk,  with  the  aid  of  assistants,  none  of  whom  have  a  connnission 
except  a  keeper  of  records.  The  allowances  to  assistants  are  paid  by  the 
Treasury,  and  the  fees  are  accounted  for  and  i»aid  by  means  of  fee 
stamps  (Treasury  rtcgulations,  2r)th  March  187."5,  under  Courts  of  Law 
Fees  Act,  18G8).  The  Teind  KmIIs  and  Minute  l>ook  are  kept  by  the 
Teind  Clerk. 

The  di(tics  of  tlie  Teind  Clerk,  so  far  as  the  sittings  of  the  Court  are 
concerned,  are  to  attend  and  write  the  interlocutors,  once  a  week  before  the 
Lord  Ordinary  on  Teinds,  once  a  fortnight  before  tlie  Court  of  Teinds,  and, 
in  addition,  the  sittings  of  the  Inner  House  in  either  Division  when  a  Teind 
cause  is  being  lieard  on  reclaiming  note  from  the  Lord  Ordinary  on  Teinds. 
The  Teind  liecords  from  1630  down  to  the  present  time,  so  far  as  extant, 
are  kept  in  the  Teind  Ollice,  Xew  General  llegister  House,  under  the  custody 
of  the  Teind  Clerk,  with  the  exception  of  a  portion  of  the  old  documents 
returned  from  London,  which  are  in  the  Lord  Clerk  Legister's  department, 
Old  Kegister  House.  For  an  account  of  the  Clerks  to  the  Commission  of 
1627,  and  later  Commissions,  see  Elliot,  Teind  Court  Procedure,  43,  44,  and 
for  account  of  records  now  extant,  199  ct  scq.  of  same  treatise. 

Tlie  Teind  Clerk  alone  can  sign  the  sunnnons  in  actions  before  the 
Teind  Court  (Mathcson,  1862,  24  D.  436).  On  petition  to  the  Court,  the 
Clerk  was  allowed  to  sign  a  printed  summons  in  the  cases  of  Barony 
(20th  January  1804),  and  >S'/.  Cuthherts  (27th  February  1882). 

The  Court  of  Teinds  remit  to  the  Clerk,  in  cases  of  erection  of  parishes 
quoad  sacra  (Act  7  &  8  Vict.  c.  44),  to  report  on  the  title  to  the  church,  and 
also  the  manse  if  part  of  the  endowment,  and  the  sufficiency  of  the  security 
for  the  endowments;  and  in  cases  of  transportation  quoad  sacra  of  churches 
and  manses,  to  report  on  the  new  title,  in  actions  of  proving  the  tenor  in 
Teind  causes,  the  Court  has  remitted  to  the  Clerk  to  report  on  the  adminicles, 
and  on  his  report  gave  decree  (DuJce  of  Athole,  1880,  7  If.  1195  ;  Earl  of 
Wemyss,  1883,  10  R  1084). 

Schemes  of  locality  (see  Locality)  fall  to  be  prepared  by  the  Teind 
Clerk  {Port  of  Mvnteith,  1829,  1  Jur.  375);  and  it  was  held  that 
when  remitting  to  the  Clerk  to  prepare  an  interim  locality,  "tlie  Clerk 
was  put  in  a  judicial  position"  (see  observations  of  L.  W  ]\I'Xeill  in 
M'Du(rinid,  1862,  34  Jur.  354).  The  Lord  Ordinary  remits  to  tlie  Clerk 
to  frame  localities ;  to  report  on  the  form  of  feu-charter,  and  vouchers  of 
expenditure  for  roads,  drains,  etc.,  in  glebe  cases;  and  in  Teind  causes 
generally,  on  any  matters  on  which  a  remit  may  seem  necessary. 

It  was  decided  by  the  Court,  that  where  the  Teind  Clerk  received  a 
remit  to  ascertain  the  practice  upon  certain  points,  he  was  entitled  to 
remuneration  {Loyan,  1858,  20  D.  794).  A  question  as  to  whether 
certain  teinds  were  or  were  not  bishops'  teinds  should  be  inquired  into  in 
the  ordinary  way  by  proof,  and  not  by  remit  to  the  Teind  Clerk  (MacLeod, 
1862,  24  D.  774).  Where  information  and  documents  were  got  from  the 
Teind  Clerk  as  a  haver,  the  Court  ordered  the  report  of  the  Commission  to 
be  withdrawn,  and  remitted  to  the  Teind  Clerk  to  make  the  necessary 
investigations,  and  to  report  (Foyo,  1867,  6  M.  105);  and  where  a  warrant  is 
sought  on  the  Teind  Clerk  to  transmit  an  extracted  process  to  a  Court  of 
Session  process,  the  warrant  is  granted  to  transmit,  but  the  process  must  be 
seen  only  in  the  Clerk's  hands  (verbal  instruction  of  L.  V.  Inglis). 

In  Teind  causes  it  is  necessary  to  appoint  the  expenses  of  extract  to  be 
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allowed  "as  certified  by  the  Clerk,"  but  is  unnecessary  in  the  Court  of 
Session  under  13  &  14  Vict.  c.  35,  s.  29. 

Under  the  Court  of  Session  Consignation  (Scotland)  Act,  1895,  which 
gives  the  custody  of  deposit  receipts  to  the  Accountant  of  Court,  it  has  been 
provided  (s.  17)  that  the  expression  Clerk  of  Court  shall  include  the  Clerk 
of  Teinds.  The  deposit  receipts  in  the  Teind  Court  relate  exclusively  to 
glebe  money  under  sec.  17  of  the  Glebe  Lands  (Scotland)  Act,  18G6. 


Clerks  of  Advocates.— See  Advocate,  ad  fin. 
Clerks  to  the  Signet. — See  WrxiiERs  to  the  Sigxet. 


Close  Time. — In  order  to  afford  protection  against  the  extirpation 
or  great  reduction  in  the  numbers  of  certain  animals,/6'rf€  naturce,  which  are 
valual)le  for  food  or  for  sporting  uses,  the  law  j)rohil)its  in  some  cases  capture  ; 
in  some,  interference  with  the  breeding ;  and  in  r)tliers,  exposure  for  sale  of 
these  animals,  during  certain  seasons  of  the  year.  These  seasons  are  generally 
called  "  close  tune."  The  subject  will  be  considered  under  the  heads  of  the 
different  kinds  of  animals  which  enjoy  the  benefits  of  such  protection  in  one 
form  or  another. 

Winged  Game  {Grouse,  Blacl-fjame,  Fkeasanis,  Farlridf/es). — From  a 
very  early  period  the  law  of  Scotland  has  afforded  a  measure  of  protection 
to  winged  game,  by  forbidding  its  capture  during  certain  periods  of  the 
year  (1427,  c.  108  ;  1555,  c.  51  ;  1707,  c.  13  ;  22  Geo.  ii.  c.  34).  The  matter 
is  now  regulated  by  the  Statute  13  Goo.  iii.  c.  54,  which  provides  (sec.  1): — 

"  That  any  person'  who  shall  wilfully  take,  kill,  destroy,  carry,  sell, 
buy,  or  have  in  his  or  her  possession  or  use,  any  moor  fowl  or  ptarmigan 
between  the  1st  day  of  December  and  the  12th  day  of  August  in  any  year, 
or  any  heath  fowl  between  the  10th  day  of  December  and  the  20th  day  of 
August  in  any  year,  or  any  partridge  between  the  1st  day  of  February  and 
the  1st  day  of  September  in  any  year,  shall,  for  every  bird  so  taken,  killed, 
destroyed,  carried,  sold,  bought,  found,  or  used,  forfeit  and  pay  the  sum  of  five 
pounds  sterling,  and  in  case  of  not  paying  the  sum  decreed  within  the  space  of 
ten  days  after  conviction  by  a  single  sentence,  shall  suffer  imprisonment  for 
two  mouths  for  each  live  pounds  sterling  thereof."  It  was  at  one  time  held 
that  the  Court  have  no  power  to  modify  the  statutory  penalty  (  Whatman, 
1  Irv.  483),  but  see  44  &  45  Vict.  c.  33,  s.  G  («).  There  is  an  exemption 
in  favour  of  tlie  owners  of  birds  confined  in  mews  or  breeding  grounds. 
Tlie  Act  does  not  apply  in  the  case  ui  game  killed  during  the  legal  season 
and  kept  for  use  after  the  commencement  of  close  time  (Simpson,  3 
Barn.  &  Ad.  34),  nor  in  the  case  of  birds  killed  aljroad  and  exposed 
for  sale  during  close  time  (Guyer,  23  Q.  B.  D.  100).  Prosecutions  under 
the  Act  may  be  at  the  instance  of  the  Procurator-Fiscal  or  of  an  informer 
or  complainer  (s.  8).  The  case  is  tried  before  the  Sheriff  (40  &  41  Vict. 
c.  28,  s.  10) :  the  proceedings  may  be  in  absence  (Cassilis,  Shaw's  Just. 
Cases,  146) ;  and  the  charge  may  be  established  by  the  oath  of  one 
or  more  credible  witnesses  (sec.  8  of  13  Geo.  in.  c.  54).  One  half  of  the 
penalty  goes  to  the  prosecutor  and  the  other  lialf  to  the  poor  of  the  parish 
(s.  10).     An  appeal  may  be  taken  to  the  High  Court  of  Justiciary  (s.  11). 

Under  the  Act  1  &  2  Will.  iv.  c.  32,  s.  4,  as  applied  to  Scotland  by 
23  &  24  Vict.  c.  90,  s.  13,  a  dealer  in  game  is  lialde  to  a  penalty  of  one 
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pound  fur  every  head  of  game  found  in  his  jjossession  after  the  expiry  of 
ten  days  from  the  commencement  of  tlie  close  time  for  the  species,  and  a 
like  penalty  is  attached  to  tlie  buying  or  selling  of  game  hy  any  person 
after  the  expiry  of  the  ten  days. 

Hares.  —  Under  the  Act  55  Yict.  c.  8,  the  sale  of  hares  is  pro- 
hibited during  the  months  from  ]\rarch  t(j  July  inclusive,  under  a  penalty 
not  exceeding  twenty  shillings.     Hares  inqiortetl  from  al)road  are  excepted. 

Gkouxd-  Game  ox  A/ooa'LAXds.  —  In  the  case  of  mf)orlands  and 
unenclosed  lands  (not  being  arable  lands),  the  occupier  entitled  to  kill 
ground-game  under  the  Ground  Game  Act,  1880  (4.'3  &  44  Vict.  c.  47),  can 
exercise  the  right  (sec.  1,  sub-sec.  3)  only  from  the  11th  day  of  December  in 
one  year  \mtil  the  ."Ust  day  of  Mai-ch  in  the  next  year,  both  inclusive,  but 
this  prtnision  does  not  ap}»ly  to  detaclietl  portions  of  moorlands  or  unen- 
closed lands  adjoining  arable  lands  where  such  detached  portions  of  moor- 
lands or  unenclosed  lands  are  less  than  twenty-five  acres  in  extent.  It  will 
be  observed  that  tliis  ]»r()vision  introduces  a  close  time  for  hares  and  ra1)ljits 
on  moorlands,  but  only  as  against  capture  l^y  a  person  whose  only  right  to 
take  them  is  that  of  occupier  of  the  ground. 

JV/LD  Binds. — The  protection  of  wild  birds  at  certain  seasons  of  tlie 
year  is  dealt  with  under  the  heading  of  Birds,  Photkctiox  of  Wild. 

Salmox. — From  a  very  early  period  provision  was  made  by  the  Scottish 
legislature  to  prohibit  the  taking  of  salmon  at  certain  seasons  of  the  year. 
The  matter  is  now  regulated  by  the  Salmon  Fisheries  (Scotland)  Act,  1862 
(25  &  26  Yict.  c.  97),  and  the  Salmon  Fisheries  (Scotland)  Act,  1868  (31  & 
32  Vict.  c.  123).  Protection  is  aflbrdod  to  the  fish  by  the  provision  both 
(1)  of  an  annual  and  (2)  of  a  weekly  close  time. 

(1)  The  annual  close  time  must  continue  in  every  district  for  168  days  (s.  7 
of  1868  Act), but  the  dates  differ  in  dill'erent  fishing  districts.  These  dates  were 
originally  fixed  by  the  Commissioners  acting  under  the  Act  of  1862,  but  the 
matter  is  now  in  the  hands  of  the  Secretary  for  Scotland,  who  may  alter  the 
dates  in  any  district,  llod-fishing  may  be  sanctioned  by  the  Secretary  for 
Scotland  for  a  certain  period  within  the  annual  close  time  (sec.  8  of  1862  Act). 
The  river  Tweed  with  its  tributaries  is  separately  regulated  under  special 
Acts  of  its  own,  and  the  same  is  the  case  with  the  Solway  and  its  trilnitaries. 

(2)  The  weekly  close  time  which  is  applicable  to  every  method  of 
capturmg  sahnon,  except  by  rod  or  line,  is  fixed  by  the  Act  of  1862 
(s.  7)  from  six  o'clock  on  Saturday  night  to  six  o'clock  on  ]\Ionday 
morning,  Init  under  tlie  Act  of  1868  the  Secretary  for  Seotlaiul  has  power 
(s.  9)  to  alter  the  hours  as  he  may  think  expedient,  but  so  that  the  period 
shall  always  extend  to  thirty-six  hours.  For  rod  and  line  the  weeklv  close 
tune  extends  for  twenty-four  hours,  from  midnight  on  Saturday  to  midnight 
on  Sunday.  Ivegulations  were  made  by  the  Commissioners  under  the  Act  of 
1862  for  the  manner  in  which  nets  and  cruives  are  to  l)e  opened  during 
the  weekly  close  time.  If  nets  cannot  be  put  out  of  fishing  order  l>y  six 
o'clock  on  Saturday,  this  must  be  done  at  an  earlier  hour,  so  as  to  insure  a 
free  run  to  the  fish  after  six  o'clock  (Irving,  3  White,  46). 

The  penalties  for  fishing  during  either  the  annual  or  weekly  cL^se  time 
are  a  fine  not  exceeding  £5,  togetlier  with  a  sum  not  exceeding  £2  for  each 
fish  taken,  with  forfeiture  of  the  fish  (ss.  15  and  33  of  the  1868  Act). 

Like  penalties  are  imposed  (s.  21)  upon  buying  or  selling  or  possessing 
salmon  duriufj  close  time.  In  this  connection  close  time  extends  from  the 
connnencement  of  the  latest  to  the  termination  of  the  earliest  close  time 
which  may  have  been  fixed  for  any  district  in  Scotland.  This  means  the 
close  time  for  nets  and  cruives.     During  the  period  when  waters  are  open 
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for  rod  only,  the  onus  of  showing  that  tlie  fisli  were  captured  by  rod  is  on  the 
person  exposing  them  for  sale  (Chalmers,  1  AVhite,  1). 

The  obstruction  of  salmon  in  tlieir  passage  to  spawning-beds  is  pro- 
hibited by  the  same  Statute  (s.  19),  and  another  provision  (s.  24)  imposes 
the  duty  under  certain  penalties  upon  proprietors  and  occupiers  of  fisliings 
to  see  that  the  close  tinie  is  tluly  observed. 

Under  the  Act,  26  &  27  Vict.  c.  10,  as  amended  by  33  &  34  Vict.  c.  33, 
the  exportation  of  salmon  during  close  time  is  proliibited,  and  during  close 
time  the  liurden  of  proving  that  any  salmon  so  to  be  exported  were  not 
taken  during  close  time  lies  on  the  exporter. 

Oi/sfcrs. — The  close  time  for  deep-sea  oysters  extends  from  15th  June 
to  4th  August,  and  for  all  other  oysters,  from  14th  May  to  4th  August 
(40  &  41  Vict.  c.  42,  s.  4).  During  these  periods  the  sale  of  such  oysters  is 
prohibited  under  stringent  penalties. 

Lobsters. — The  taking  of  lobsters  between  1st  June  and  1st  September 
is  prohibited  under  a  penalty  of  £5  for  each  offence  (9  Geo.  ii.  c.  33,  s.  4). 

[Irvine  on  The  Game  Laics;  Oke  on  The  Game  Laivs;  Stewart  on  The 
Law  of  Fishing.^ 


Closing  of  Record.— See  Eecokd. 


Clubs. — A  clulj  is  a  voluntary  association  of  a  number  of  persons 
meeting  together  for  purposes  mainly  social,  each  contributing  a  certain 
sum  either  to  a  common  fund  for  the  benefit  of  the  members,  or  to  a  par- 
ticular individual  for  his  own  benefit  (Wertheimer's  Latu  Rekifinfj  to  Clubs, 
4;  Hopldnson,  1867,  L.  Ii.  5  Eq.  63;  37  L.  J.  Ch.  173).  A  club  'is  not  an 
association  within  the  meaning  of  the  Companies  Act  {St.  James'  Club, 
1852,  2  De  G.  M.  &  G.  383). 

Constitution. — Clubs  are  of  two  kinds — (1)  Memhers  Clubs,  where  the 
members  contribute  to  a  common  fund,  and  wliere  each  member  has  a  share 
in  the  assets  and  property  of  the  clulj ;  (2)  Proprieteiry  Clubs,  where 
members'  contributions  are  paid  to  a  particular  individual,  wdio  has  control 
of  the  club,  and  to  whom  the  club-liouse  and  property  belong.  All  profits 
go  to  him,  and  he  alone  is  responsil)le  for  all  losses. 

There  is  another  si)ecies  of  so-called  clubs  to  wliich  the  term  has  been  im- 
properly extended,  and  which  is  divided  into  two  classes — (1)  Club  Companies, 
and  (2)  Registered  Working  Mens  Clubs.  The  first  is  really  a  company,  and 
though  the  rules  of  law  applicable  to  clubs  as  associations  of  individuals 
will  apply  to  its  internal  affairs,  other  matters  outside  of  these,  such  as 
deljts  and  liabilities,  are  to  be  decided  by  the  law  relating  to  companies. 
The  second  being  an  association  registered  under  the  Friendly  Societies 
Acts,  1875-1893,  is  governed  by  the  law  laid  down  in  these  Statutes.  The 
positi(jn  in  law  of  a  club  is  ])eculiar.  \t  \^  aw  im^tiiwiiow  sui  generis.  A 
club  qud  club  has  no  recognised  positi(jn  in  law ;  though  a  distinct  entity,  it 
is  not  a  corporation,  but  an  unincorporated  society  (per  Day,  J.,  Steele, 
1886,  3  T.  L.  I\.  119).  Further,  neither  as  between  the  members  them- 
selves, nor  as  against  third  parties,  is  a  club  a  partnershi]i.  Eacli  club  is 
constituted  Ijy  its  own  set  of  rules,  and  these  form  tlie  contract  between 
the  members.  If  tlie  rules  are  accessible  to  the  menJjers,  they  must  be 
presumed  to  be  acquainted  with  them  {Raggett,  1827,  2  C.  &  P.  556 ; 
Alderson,  1816,  1  Stark,  405),  and  must  be  bound  by  them  {Lyttleton, 
1876,  45  L.  J.  Ch.,  p.  223;    see  Lanes,  1844,  1  C.  &  K.  264).     In  general. 


a  lueniljer  may  witlulruw  at  any  time,  and,  unless  under  the  constitution 
acceptance  of  liis  resignation  is  reciuired,  a  })erson  ceases  to  be  a  memher  from 
tlie  time  liis  letter  of  resignation  is  received  {Finch,  189G,  L.  11.  1  (."li.  409). 
In  nujst  clubs,  besides  the  usual  olliei.ils,  there  is  a  committee  of  manage- 
ment. Such  a  committee,  being  the  special  and  not  the  general  agents  oi 
a  club,  can  only  do  such  acts  as  they  are  either  expressly  (jr  by  reasonable 
imj)lication  authorised  to  do. 

I'ropcrty. —  In  ProiirivtAiry  Clubs  the  memlters  are  mere  liceiicees, 
having,  in  return  for  their  subscri})tions,  the  use  of  the  club-house  and 
property  in  the  manner  prescribed  by  the  rules. 

Tn  Monhcrs'  Cluls,  ho  long  as  a  ])erson  remains  a  mendjer  he  has  a  joint 
interest  in  the  property  of  the  club,  and  this  right  cannot  be  defeated  by 
a  vote  of  the  majority  of  tlu^.  mend)ers  to  gift  away  anything  ^vhich  is 
commmi  jirnjierty.  Sucli  an  idiciiatinn,  in  opposition  to  the  wisli  of  the 
minority,  has  been  held  to  be.  illegal,  so  as  to  warrant  the  interference  of  a 
^ 'ourt  of  Lnv ;  but  it  is  not  I'ffra  rircs  of  the  majority,  or  of  tlie  otticials,  to 
dis})ose  of  club  propertv,  provided  such  disposal  be  incidental  to  the  club's 
pro])er  administration  {Murray,  189G,  4  S.  L.  T.  130,  33  S.  L.  li.  714). 

Dissolution. — If  the  rules  of  a  mend)ers'  club  contain  no  ])rovision  for  its 
dissolution,  it  must  be  agreed  to  by  all  the  mendjers.  On  the  authority  of 
an  American  case,  it  would  appear  that  the  Court  will  not  interfere  so  as  to 
grant  any  decree  for  dissolution  unless  it  can  be  shown  that  the  atlairs  of 
the  club  are  not  being  honestly  administered  {Laford,  81  N.  Y.  507).  On 
dissolution,  the  mend)ers  at  tlie  time  are  entitled  to  an  ef[ual  share  of  the 
assets  {Brown,  1878,  9  Ch.  ]).  78),  and  any  deficit  should  Ix'  a]iportioned 
among  them. 

How  Clubs  may  sue  and  he  sued. — A  club  cannot  sue  or  be  sued  in  its  own 
name  without  any  addition  {Rcnton  Football  Club,  1891, 18  li.  070).  Though 
the  question  has  not  been  judicially  settled  in  Scotland,  L.  M'Laren,  in 
this  case,  indicated  an  opinion  that  in  most  cases  it  would  be  a  sutficieut 
instance,  if  to  the  name  of  the  club  were  added  the  names  of  its  oftice- 
bearers.  The  safer  course,  however,  and  one  which  has  been  held  to  lie 
competent,  is  for  the  club  to  sue  along  with  a  representation  of  its  members 
duly  authorised  by  a  meeting  of  the  club  {Bcnfon  Football  Club,  su]rra  cit.). 
This  com'se  was  also  followed  in  the  recent  case  of  Murray,  supra  cit. 

Similarly,  in  suing  a  cluli,  it  is  not  necessary  to  call  every  individual 
member,  but  is  enough  if  the  club  and  its  officials  be  called.  If,  however, 
the  clulj  were  small  and  the  names  of  the  niend)ers  easily  ascertainable,  it 
woukl  be  well  t(j  make  them  all  })arties  to  the  action  {Benton  Fuutball  Club, 
sujmi  cit.  ■  Somcrvillc,  1802,  24  D.  1187). 

Liability  of  Memhkks  to  Tiiikd  Pakties. 

(d)  Broprictary  Clubs. — The  whole  lialjility  for  contracts  nuule  or  goods 
supplied  on  behalf  of  such  a  club  rests  upon  the  proprietor,  such  contracts 
being  really  made  for  his  own  purpose  (see  Allan,  1894,  10  S.  L.  liev.  290). 

(b)  Members'  Clubs. — The  question  of  the  liability  of  meml)ers  is  based 
on  the  law  of  principal  and  agent:  for  the  law  does  not  recognise  a  club  of 
itself  as  a  party  to  a  contract,  antl  the  creditor  must  look  to  the  perpon 
who  gave  the  order,  Mho  \\  ill  generally  be  an  official  m-  scr\ant.  In  such 
cases  the  ordinary  rules  of  agency  apply ;  and  therefore,  if  the  agent  act 
within  the  scope  (^f  his  authority,  the  club  will  be  res]n)nsi])le  for  his  actings. 
How  far  an  official  or  a  committee  man  may  bintl  the  members  of  the 
club  at  large,  depends  on  the  constitution  of  the  club,  to  be  found  in  its  own 
rules  {Flcmyng,  1830,  2  M.  &  W.  per  Ld.  Abinger,  C.  B.,  at  p.  179).      In  the 
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■usual  case  an  onlinary  member's  liability  does  not  extend  beyond  payment 
of  his  subscription  and  the  price  of  meals,  etc.,  taken  at  the  club  (Steele, 
188G,  3  T.  L.  11.  119  and  773).  The  mere  fact  of  beinir  a  meni1)cr  will  not 
make  one  personally  liable  for  goods  supplied  to  the  clul),  unless  it  can  l)e 
shown  that  the  member  has  in  some  way  pledged  his  personal  credit 
{Overton,  1886,  3  T.  L.  1\.  240).  The  conmiittee  are  the  persons  primarily 
liable.  Thus  the  members  of  the  committee  of  a  football  club  have  been 
held  personally  liable  for  injuries  to  one  of  the  public  througli  the  collapse 
of  a  stand  for  the  accommodation  of  visitors  {Brown,  1896,  VI  T.  L.  R. 
454).  But  while  an  agent  exceeding  his  authority  is  made  personally 
liable,  it  does  not  follow  that  because  a  person  is  member  of  a  com- 
mittee which  has  gone  beyond  its  functions,  he  is  thereby  made  responsible. 
Indeed,  to  make  a  committee  man  personally  liable  in  any  case,  as,  for 
instance,  for  the  price  of  goods  ordered  by  the  committee,  it  must  be  shown 
that  he  took  an  active  part  in  the  management,  or  authorised,  or  acquiesced 
in,  the  orders  given  {Steele,  supra  cit. :  Todd,  1841,  7  M.  &  W.  427  ;  8  M.  & 
W.  505 ;  Stansjield,  1889,  5  T.  L.  E.  656). 

Committee  men  exceeding  their  authority  may  escape  personal  liability 
if  the  club  subsequently  homologate  their  action  {Minnitt,  1876,  1  L.  R. 
Ir.  Ch.  D.  143).  A  member  cannot,  l^y  resigning,  escape  liablility  that  has 
arisen  during  his  membership  (Fccrr,  1885,  1  T.  L.  E.  285  and  525);  but  he 
is  not  lialjle  for  contracts  made  after  his  resignation  (per  James,  Y,  C,  i7t 
re  London  Marine  Association,  1869,  L.  E.  8  Eq.  195). 

ExrULSION   OF   MeMBEPuS. 

1.  Ji'.risdiction  of  Courts  of  Lavx — ISTo  action  can  lie  at  the  instance  of  a 
member  of  a  voluntary  association  to  enforce  his  right  to  membership,  unless 
he  can  show  patrimonial  loss  or  deprivation  of  some  civil  right  {Aitken, 
1885,  12  E.  1206,  per  L.  P.  Inglis,  1212;  see  also  McMillan,  1861,  23  D. 
1314,  per  Ld.  Deas,  at  1346 ;  Forlm,  1867,  L.  E.  1  Sc.  Ap.  568,  per  Ld. 
Cranwortli,  581 ;  and  4  M.  143,  per  L.  J.  C.  Inglis,  157,  per  Ld.  Cowan,  163). 
As  it  was  well  put  in  an  English  case,  "  The  foundation  of  the  jurisdiction 
is  the  right  of  property  vested  in  the  member  of  the  society,  and  of  which 
he  is  unjustly  deprived  l)y  such  uidawful  expulsion  "  (per  Sir  George  Jessel, 
:M.  E.,  in  liiijhy,  1880,  14" Ch.  D.  482).  In  a  members'  club  the  payment  of 
a  subscription  which  goes  to  form  a  common  fund  belonging  to  the 
members  jointly  may  l)e  a  sufficient  right  of  property  to  give  the  Courts 
jurisdiction,  the  test  Ijeing  that  the  members  are  entitled,  on  the  club's 
dissolution,  to  an  equal  share  in  its  assets. 

In  a  proprietary  clul),  on  the  other  hand,  wiiere  the  members  have  no 
right  of  property,  Imt  merely  a  right  to  use  the  club  premises  on  payment 
of  a  subscription,  the  Comt  will  not  interfere,  although  the  expulsion  may 
have  been  irregularly  carried  out,  but  tlie  ex])elled  meml)er  may  have  his 
remedy  in  damages  {Baird,  1890,  59  L.  J.  Cli.  673 :  Lyitlcton,  1876,  45  L.  J. 
Ch.  223). 

2.  Hov:'  the  Pov:er  of  Bxjrulsion  is  to  he  exeoxised. — The  power  of  expul- 
sion must  be  exercised  in  accordance  with  the  rules  and  in  good  faith.  The 
member  ouglit  to  have  notice  of  tlie  reason  for  proposing  to  expel  him,  and 
an  opportunity  of  defending  himself  ( iruu(/,  1874,  L.  E.  9  Ex.  190,  p.  196  ; 
Russell,  1880,  14  Ch.  D.  471).  If  tlicrc  Ije  no  j)rovision  in  tlie  rules,  the 
expulsion  may  be  carried  out  by  a  vote  of  the  members,  provided  due 
notice  be  given  to  the  meml)er  proposed  to  be  expelled  {Tnnes,  1844,  1  C.  & 
K.,  per  Ld.  iJemnan,  C.  J.,  264).  In  most  clubs  the  power  of  expulsion  is, 
under  the  rules,  vested  in  the  committee.     The  Court  does  not  act  as  a 
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Court  of  A])peal  from  sucli  coniinittees.  A  Court  of  law,  provided  there 
be  sufiicieut  groun<ls  to  warrant  IIk;  exercise  of  its  jurisdiction,  will  only 
interfen^  so  as  to  reinstate  an  expelled  nuunber — 

(1)  Where  anything  has  been  done  which,  though  within  the  rules  of  a 
club,  is  contrary  to  natural  justice. 

(2)  Where  the  expulsion  has  not  been  carried  out  according  to  the  rules 
of  the  clnl). 

(3)  AVhere,  thougli  wiLhiu  the:  rules,  the  prdeeedings  were  not  hand  fide, 
but  fraudulent  and  malicious ;  an  unreasonable  decision  being  strong  evidence 
of  malice. 

{BainJ,  1890,  59  L.  J.  Ch.  GT". :  44  Ch.  U.  GGl  :  Dawl-in>i,  1881, 17  Ch.  D. 
615  ;  44  L.  T.  557  ;  Lahouvhcrc,  1879,  1:5  Ch.  D.  :J4G  ;  41  L.  T.  G:38  ;  Hupkin- 
son,  18G7,  L.  11.  5  E([.  G3 ;  ;37  L.  J.  Ch.  173.] 

Licensing  La  ivs. — The  Licensing  Acts  ^\n  nut  apply  to  members' clubs, 
or,  in  other  words,  a  "  sale  "  of  spirits  as  l)etween  the  clul)  and  a  member  is 
not  a  "  sale  "  within  the  meaning  of  the  Licensing  Acts,  making  it-necessary 
for  the  club  to  have  an  Excise  licence  to  retail  spirits  {Graff,  1882,  8 
Q.  B.  D.  373).  This  exemption  extends  to  club  companies  {Neicell,  1888, 
5  T.  L.  li.  93  ;  GO  L.  T.  544).  But  the  clul)  must  be  a  bond  fide  and  not  a  bogus 
one.  In  3Iadin,  1894,  21  E.  J.  C.  40,  1  Adam,  376,  it  was  held  that  though 
originally  the  club  might  have  been  a  bond  fide  one,  such  character  was  lost 
by  the  system  of  admission  practised,  in  habitual  disregard  of  the  rules  (see 
also  Evans,  1888,  52  J.  V.  134). — [See  Wertheimer,  Law  relating  to  Clubs.'} 
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51  Vict.  c.  58 ;  57  &  58  ^'ict.  c.  52 :  and  59  &  60  \'ict.  c.  43).— The  objects 
of  these  Statutes,  which  consolidate  and  amend  former  legislation  dealing 
with  the  regulation  of  coal  mines,  are  to  restrict  the  employment  of 
young  persons,  particularly  under  ground ;  to  safeguard  the  interests  of  the 
workmen  with  respect  to  payment  of  wages ;  and  to  provide  more  effective 
means  for  the  safety  of  those  employed  in  mines.  They  apply  to  mines 
of  coal,  stratified  ironstone,  shale,  and  fire-clay  (s.  3) ;  other  mines  being 
regulated  by  the  ^Metalliferous  Mines  Legulation  Acts,  1872  and  1875. 
Any  question  (except  in  legal  proceedings)  under  which  Acts  a  mine  falls  to 
be  regulated  is  to  be  determined  by  the  Secretary  of  State  (s.  71). 

Ldcrprctation. — "Mine"  includes  every  shaft  in  course  of  being  sunk, 
and  every  level  and  inclined  ])lane  in  course  of  being  driven,  and  all  shafts, 
levels,  planes,  works,  tramways,  and  sidings  above  and  below  gntund,  in 
and  adjacent  to  and  belonging  to  the  mine. 

"  Shaft "  includes  pit. 

"Owner"  includes  a  body  cor]X)rate,  and  embraces  a  lessee  or  occupier, 
but  not  a  mere  receiver  of  rent  or  royalty,  nor  an  owner  subject  to  a  leiise, 
nor  an  owner  of  soil  not  interested  in  the  minerals.  A  contractor  for  the 
working  of  a  mine  is  lial)le  as  an  owner. 

"Agent"  means  the  representative  of  the  owner,  and  is  superior  to 
manager. 

"  Boy  "  means  a  male  under  1 G. 

"Girl"  means  a  female  uinltr  1  G. 

"Woman"  means  a  female  over  \().     (1887,  s.  75.) 

PABT   L 

Employment  of  Boys,  Girls,  and  Women. — {a)  Below  Ground. — 
No  boy  under  12,  and  no  girl  or  w^oman  of  any  age,  may  be  employed  below 
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ground  (1887,  s.  4).     Employment  of  boys  above  12  must  not  exceed  54 
hours  per  week,  or  10  hours  per  day,  subject  to  the  following  regulations : — 

(1)  An  interval  of  8  hours  must  ela])se  between  work  on  Friday  and 

work  on  Saturday;  in  other  cases  an  interval  of  12  hours. 

(2)  AVorking  hours  to  be  reckoned  from  bank  to  bank. 

(3)  "Week  to  be  reckoned  from  midnight  on  Saturday  till  midnight  of 

following  Saturday  (ss.  5,  6). 

(h)  Above  Ground. — The  em})loynient  of  boys  and  girls  (1)  under  12 
is  forbidden  ;  (2)  under  13  must  not  exceed  G  days  per  week,  or  C  hours 
per  day  if  employed  more  than  3  days  per  week  ;  otherwise  must  not  exceed 
10  hours  per  day. 

No  l_)oy  or  girl  above  13,  and  no  woman,  may  l)e  employed  more  than 
54  hours  per  week,  or  10  hours  per  day,  nor  between  9  p.m.  and  5  a.m., 
nor  on  Sunday,  nor  after  2  p.m.  on  Saturday :  and  the  rules  for  employ- 
ment of  boys  below  ground  as  to  maximum  weekly  and  daily  periods, 
intervals,  and  reckoning  of  weeks,  apply  to  women  and  children  over  13. 
Such  persons  may  not  be  employed  continuously  for  over  5  hours  without 
half  an  hour's  interval  for  a  meal ;  nor  over  8  hours  in  any  one  day  without 
intervals  amounting  to  1\  hours.  Their  employment  to  move  railway 
waggons  is  forbidden  (s.  7).  Where  females  are  employed,  the  public 
health  local  authority  may  enforce  the  provision  of  separate  privy  accom- 
modation, under  penalty  of  £20  (ss.  74,  76  (10)). 

A  register  of  all  boys  employed  below  ground,  and  of  all  boys  and 
females  employed  above  ground,  must  be  kept,  and  be  open  to  the  inspector, 
or  school  board  officer.  Notice  must  be  given  by  a  workman  of  his  inten- 
tion to  employ  a  boy  below  ground  (s.  8). 

Contravention  of  any  of  the  foregoing  provisions  is  an  offence,  and  the 
owner,  agent,  and  manager  are  each  declared  lial)le,  unless  proof  is  given 
that  all  reasonable  means  to  comply  were  used  (s.  9). 

Where  a  misrepresentation  as  to  age  has  been  made  by  a  parent  or 
guardian,  the  latter  is  liable,  and  the  manager,  if  in  honct  fide  belief,  exempt 

Wages. — The  payment  of  wages  in  licensed  premises  is  forbidden ;  and 
tlie  owner,  agent,  and  manager  are  each  lialjle  for  contravention,  unless 
all  reasouaVde  means  were  used  to  comply  (s.  11). 

Where  the  amount  of  wages  paid  depends  on  the  amount  of  mineral 
gotten,  payment  is  to  be  made  according  to  the  actual  weight  of  the 
mineral  contracted  to  be  gotten,  and  tlie  mineral  gotten  is  to  be  truly 
weighed  at  a  place  as  near  the  pit  mouth  as  is  reasonaldy  practicable;  pro- 
vided that  the  owners  and  workmen  may  agree  what  deductions  shall  be 
made  in  respect  of  stones  or  sul^stances  other  than  the  mineral  contracted 
to  be  gotten,  or  in  respect  of  any  hutches  being  improperly  filled,  such 
deductions  ])eing  determined  in  such  special  manner  as  may  be  agreed 
on:  in  case  of  difference,  l)y  a  person  to  be  agreed  on,  and,  failing  agree- 
ment, by  a  person  appointed  l)y  the  Sheriff  of  the  county  (ss.  12,  76). 

Tbe  deduction  of  "  slack "  under  an  agreement  that  it  should  not  be 
paid  for  lias  been  held  illegal,  in  respect  "  slack  "  is  x^art  of  the  "  mineral 
contracted  to  l)e  gotten,  and  the  payment  is  thus  not  made  "according  to 
tbe  weight  of  the  nnneral  gotten"  {Bourne,  1889,  14  App.  Ca.  228). 
Similarly,  deductions  in  respect  of  small  coal  are  illegal  {Brace,  1891, 
2  Q.  B.  699).  An  agreement  that,  if  a  certain  tub,  selected  at  random, 
contains  more  than  a  certain  weight  oi  dirt,  no  payment  shoidd  be  made 
in  respect  thereof,  is  illegal ;  l)ut  tlie  whole  contract  of  employment  is 
not  thereliy  vitiated  {Kearney,  1893,  1  Q.  B.  700).     On  the  other  hand,  an 


COAL  MINES  EEGULATIOX  ACTS  GO 

a<;n'ciiiciil  for  ;i  uniform  deduftion  from  the  gross  weiglit  of  each  Imtcli 
is"  lawful  (Ji'tuialdson,  1894,  21  \i.  (.1.  C.)  55).  Also  an  agreement  to  adopt 
the  "standard  weight  system,"  by  which  no  payment  is  to  l>e  made  for 
excess  weight  over  10  cwt. — overfilling  l)eing  one  mode  of  "  im]>roper 
filling"  as  to  which  agreement  is  iiermitted  (Afkinsun,  J.S94,  21  ii.  (.1.  C.) 
G2).  The  provisions  of  this  sec.  do  not  preclude  an  owner  from  dismissing 
a  workman  who,  contrary  to  express  instructions,  continues  to  send  u])  an 
undue  proiK.rtiou  of  dust  {C'/irll,  189G,  (,).  li.  D.  4  S.  L.  T.  40). 

Contravention  of  this  section  is  an  otlence,  the  owner,  etc.,  heing  liable, 
imless  all  reasonable  means  to  comply  were  used  (s.  12  (2)). 

The  Secretary  of  State  may,  in  the  case  of  a  mine  where  not  more  than 
30  persons  are  employed  underground,  sanction  any  other  mode  of  payment, 
on  the  joint  roiiresentation  of  owners  and  em])loyed  (s.  12  (."'.)). 

Tlie  workmen  may  appoint  a  check-weiglicr  at  each  weighing  place,  to 
ascertain  the  weight  of  the  mineral,  or  dclcrniine  the  deductions.  Every 
facility  nnist  be  afforded  biin  to  fulfil  his  duties,  otherwise  the  owner,  etc., 
is  guilty  of  an  oHence,  unless  all  reaKonal)le  means  to  comjjly  were  used. 
Question,  whether  an  agreement  to  adopt  the  "standard  weight"  system 
dispenses  with  the  obligation  to  afford  facilities  ?  {Atkinson,  supra). 

A  check-weigher  may  not  intcrruiit  tlic  working  of  the  mine,  or  inter- 
fere with  the  weighing,  which  may  proceed  in  his  absence,  unlcf-s  he  has 
reasonable  groiuids  for  believing  that  it  will  not  proceed;  and  he  may  give 
information  to  workmen  regarding  the  weighing,  etc. 

He  may  be  removed  at  the  instance  of  the  owner,  etc.,  on  ajiplication  to 
the  Sheriff,  for  interrupting  the  working,  interfering  with  the  weighing  or 
the  workmen,  or  doing  anything  beyond  his  authorised  duty  to  the 
detriment  of  the  owner,  who  must  show  ^jrun^i  facie  ground ;  the  check- 
weigher  being  then  called  upon  to  show  cause  against  his  removal.  The 
removal  is  by  summary  order,  which  includes  powder  to  award  costs,  and  is 
without  prejudice  to  the  appointment  of  anotlier  check-weigher.  From  such 
an  order  there  is  no  appeal  to  the  Court  of  Justiciary  {Cammi/t(j,%  1893,  31 
S.  L.  II.  55). 

"Where  workmen  are  paid  liy  measure  or  gauge  of  the  material  gotteiv 
in  pursuance  of  an  order  of  exemption,  the  provisions  regarding  weighing, 
equally  apply. 

If  the  owner's  weighing  agt-nt  iinjiedes  the  check-weigher,  or  improperly 
interferes  with  the  weighing  machine,  he  is  guilty  of  an  offence  (s.  i:l). 

On  tlu"  dismissal  of  all  the  workmen,  the  check-weigher  a]»])ointed  by 
them  ceases  to  be  such;  and  till  the  passing  of  the  Check-Weighers 
Act,  an  owner  might  dismiss  and  re-engage  his  workmen,  on  the  stipulation 
that  thcv  should  not  appoint  a  particular  check-weigher  [Whitehead,  1878, 
4  Ex.  l)iv.  13;  Mcrrytoivn  Coal  Co.,  18  l{.  203]. 

By  the  Act  in  question,  the  Coal  ^Mines  (Check-Weigher)  Act,  1894 
(57  &  58  A'ict.  c.  52),  interference  with  the  ai)pointment  of  a  check- 
weigher,  or  refusal  to  afford  the  workmen  facilities  for  meeting,  or  any 
attempt  to  improperly  influence  workmen  in  tlic  election  of  a  check- 
weigher  on  the  part  of  an  owner,  etc.,  is  declared  an  offence  against  the 
present  Act. 

A  check-weigher,  appointed  by  the  majority  by  ballot,  may  recover  his 
wages  from  the  workmen ;  and  w  ith  their  consent  the  owner  may  pay  the 
check-weiu;her  direct  (1887,  s.  14). 

The  Weights  and  Measures  Act,  1878,  is  to  apply  lo  all  weighing 
machines,  etc.,  used  in  mines.  Inspectors  of  weights  and  measures  are 
directed  to  examine  all  such  weights  every  six  months,  and  oftener  if  they 
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see  cause ;  also  the  measures  and  gauges.  An  inspector  has,  with  respect 
to  mines,  all  the  powers  he  would  have  if  authorised  hy  a  justice  of  the 
peace  under  sec.  48  of  the  AN^eights  and  Measures  Act ;  he  must  not, 
however,  obstruct  the  working  of  the  mine  (1887,  s.  15). 

S/XGLE  Shafts. — In  every  mine  there  must  be  two  shafts,  communi- 
cating with  every  seam  at  work,  not  nearer  to  each  other  than  15  yards, 
and  communicating  by  a  passage  4  feet  wide  and  3  feet  high,  or,  if  made 
after  commencement  of  the  Act,  4  feet  high.  Each  shaft  must  have 
proper  apparatus  for  raising  and  Lowering  persons,  ready  for  use ;  and 
failure  to  conipl}'  with  this  section  is  an  oli'ence.  The  working  of  a  mine 
where  these  rules  are  disregarded  may  be  interdicted  on  the  application  of 
the  Lord  Advocate.     This  is  without  prejudice  to  any  other  remedy  (s.  16). 

Saving  of  acts  necessary  to  comply  with  the  aforesaid  provisions  (s.  17). 
Tlie  necessity  for  two  sliafts  is  not  to  apply — 

1.  To  a  new  mine,  in  the  case  of  workings  for  making  a  communication 
between  two  shafts,  or  workings  to  search  for  or  prove  minerals. 

2.  To  any  proved  mine  exempted  hy  the  Secretary  of  State  on  the 
ground  that  the  quantity  of  mineral  y)roved  is  small,  or  that  the  workings 
in  any  seam  have  reached  the  Ijoundary,  and  that  the  pillars  ought  to  be 
worked  away,  although  a  shaft  is  cut  off  thereby.  In  all  the  above  cases, 
not  more  than  20  persons  in  all  may  be  employed  below  ground. 

3.  To  any  mine  exempted  by  the  Secretary  of  State,  because  a  shaft  is 
being  sunk,  or  has  by  accident  become  unavailable. 

•  The  provision  requiring  shafts  to  be  15  yards  apart  does  not  apply 
to  a  mine  provided  with  two  shafts  sunk  before  1st  January  1865,  though 
less  than  10  feet  apart,  or  begun  to  be  sunk  before  the  commencement  of 
the  Act,  though  less  than  15  yards  apart,  if  more  than  10  feet.  Mines 
may  be  exempted  by  the  Secretary  of  State  on  special  grounds  from  the 
requirements  as  to  the  size  of  the  communication  between  two  shafts  (s.  18). 

Division  of  Mine  into  Parts. — Where  two  or  more  parts  of  a 
mine  are  worked  separately,  the  owner,  etc.,  may  give  notice  to  the  inspec- 
tor, and  each  part  is  then  to  be  deemed  a  separate  mine.  If  the  Secretary 
of  State  objects,  the  matter  is  to  be  referred  to  arbitration  (s.  19). 

Certificated  Managers. — Every  mine  must  be  under  the  control 
of  a  responsible  manager,  whose  name  and  address  must  be  inthuated  to 
the  district  inspector.  lie  must  hold  a  first-class  certificate.  If  a  mine  is 
worked  Utv  more  than  14  days  without  such  manager,  the  owner  and  agent 
are  each  liable  to  a  fine  of  £50,  and  £10  for  each  day  during  which  the  mine 
is  so  worked.  Provided  that  {a)  the  owner  is  not  lialjlo  if  he  used  all 
reasonaljle  means  to  com])ly ;  (Ij)  if  for  reasonable  cause  there  is  no  qualified 
manager,  an  uncertificated  manager  may  be  ai)pointed  until  he  can  obtain  a 
certificate ;  (c)  where  not  more  than  30  persons  are  employed  under 
ground,  the  mine  is  exempt  from  these  provisions,  unless  the  inspector 
reqvures  otherwise  (s.  20). 

Daily  personal  supervision  must  be  exercised  l)y  tlie  manager,  or  by  a 
duly  nominated  mider-manager,  holding  a  first  or  second-class  certificate. 
The  latter  has  the  same  responsibility,  but  that  of  the  manager  is  not 
thereby  affected  (s.  21). 

A  contractor  for  mineral,  or  person  employed  by  such,  may  not  be  a 
manager  or  under-manager  (s.  22). 

There  are  two  certificates  of  competency  granted  under  the  Act : 
(1)  Eirst  class,  for  manager;  (-2)  second  class,  for  under-manager.  To 
obtain  either,  five  years'  practical  mining  exx)erience  is  re({uired.  For  the 
|)urpose  of  granting  certificates,  examiners  are  appointed  by  a  Board  chosen 
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by  the  Secretary  of  State,  and  consisting  of  3  mine  owners,  '.j  mine 
workers,  3  persons  practising  as  mining  engineers,  mine  agents,  or 
managers,  or  coal  viewers,  and  1  insjtector  (s.  2'.)).  'J'lieir  proceedings  are 
regulated  by  the  rules  containeil  in  Schedule  I.  Tliey  ajtiMjint  examiners  tu 
examine  a})plicants  for  certiticates,  may  make  rules  for  such  examinations, 
which  must  have  regard  to  }»ractical  etiiciency,  and  tliey  re})ort  to  the 
Secretary  of  State  (s.  24). 

The  Secretary  of  State  ma}'  make  rules  as  to  examinati<jn  and  fees, 
subject  to  Schedule  II.  (s.  25). 

Certiticates  are  to  be  granted  b\-  tiie  Secretary  of  State  to  applicants 
who  have  passed  and  produce  evidence  of  sobriety  and  experience,  and  a 
register  of  certificate-holders  is  to  be  kept  (s.  2G). 

The  Secretary  of  State  may  direct  an  in<[uiry  iu  be  held  mi  tlie  conduct 
of  any  certificate-holder,  under  the  lollnwing  conditions: — (1)  It  must  be 
held  in  public,  by  a  person  imminated  by  the  Secretary  of  State,  with  or 
witliout  assessors.  (2)  The  accused  must  be  furnished  with  a  statement 
of  the  case.  (3)  A  ])erson  apiuiinted  by  the  Secretary  of  State  must  con- 
duct the  case.  (4)  The  accused  may  be  sworn  and  examined  if  he  choose. 
(5)  The  Court  must  report  to  the  Secretary  of  State.  (6)  The  Court  may 
cancel  or  suspend  the  accused's  certificate.  (7)  He  must  deliver  up  his 
certificate  if  rei[uiretl,  under  a  penalty  of  £100.  (8)  The  Court  has  all  the 
powers  of  a  Court  of  summary  jurisdiction,  and  also  of  an  inspector.  (9) 
They  may  summon  witnesses,  whose  expenses  are  to  be  allowed,  the  Auditor 
of  the  Sheritt"  Court  being  the  referee  in  case  of  dispute  (s.  27).  The  Court 
may  award  expenses,  whicli  may  be  recovered  in  a  Court  of  summary 
jurisdiction  (s.  28). 

Where  a  certificate  is  cancelled  or  suspended,  a  record  thereof  must  be 
made  in  the  register ;  and  the  Secretary  of  State  may  restore  a  certificate, 
and  cause  it  again  to  be  registered  (s.  29).  Where  a  certificate  has  been 
lost,  a  certified  copy  may  be  issued,  and  is  to  be  equivalent  to  the  original 
(s.  30).  It  is  a  crime  and  oiience  (1)  to  forge,  counterfeit,  or  knowingly 
make  any  false  statement  in  any  certificate  of  competency,  or  certificate  of 
service  ;  (2)  to  knowingly  utter  or  use  any  such  certificate  ;  (3)  to  make  any 
false  statement  or  declaration,  or  knowingly  use  or  utter  such,  for  the 
purpose  of  obtaining  employment  for  oneself  or  another  as  a  certificated 
manager,  or  the  grant  or  renewal  of  a  certificate ;  punishable  with  imprison- 
ment for  2  years,  with  or  without  hard  labour  (s.  32). 

Jy^ETfj^xs,  Fl.lv,  NOTICES,  A.\D  Abaxdoxmext. — Auuual  returns 
are  to  be  made  to  tlie  ins])ector  of  the  district,  on  or  before  21st  January,  in 
terms  of  Schedule  III.  The  particulars  required  include  the  number  of 
persons  (specifying  young  persons)  employed  during  the  year,  the  quantity 
of  mineral  wrought,  and  various  details  with  respect  to  ventilation,  etc. 
The  Secretary  of  State  may  ])ul»lisli  the  aggregate  results,  but  not  (without 
consent)  so  as  to  sliow  the  ([uantity  of  mineral  wrought  in  any  one  mine. 
Failure  to  comply  with  lliesv  jnovisions,  or  knowingly  making  a  false  return, 
is  an  oiience  (s.  33). 

An  accurate  plan  nnist  be  ke])t,  showing  di'tails  of  the  workings  up  to  3 
months  previously  ;  sueh  jilan  to  be  o])en  to  the  inspector,  who  may  make  a 
copy.  Failure  to  keep  such  a  plan,  or  witidiolding  information  which  the 
inspector  is  entitled  to  require,  is  an  oiience  ;  and  the  inspector  may  requu-e 
such  a  plan  to  be  made  at  the  owner's  expense.  Failure  to  make  such  a 
plan  when  reipiired  is  an  oll'ence  (s.  34). 

Notice  of  Accidexts. — The  owner,  etc.,  must  give  notice  to  the 
inspector  within  24  hours  of  any  accident,  where  (1)  loss  of  life  or  personal 
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injury  to  any  worknum  occurs  from  any  explosion ;  (2)  loss  of  life  or  serious 
personal  injiiry  occurs  to  any  workman  from  any  accident  whatever.  The 
locus  must  be  left  untouched  for  3  days,  or  until  the  inspector  has  seen  it, 
unless  that  would  increase  the  danger,  or  impede  the  working  of  the  mine. 
Where  personal  iujury  has  proved  fatal,  notice  hi  writing  must  he  sent 
to  the  inspector  within  24  hours  of  the  owner's  knowledge.  Failure  to 
comply  with  these  provisions  is  an  offence  (s.  35). 

Notice  of  Opexixg  or  Abaxdoxmext. — Xotice  must  be  given  to 
tlie  inspector  witliin  2  months  of  (1)  the  opening,  chscontinuance,  or  recom- 
mencement of  a  shaft  or  seam  after  2  months'  discontinuance  ;  (2)  any  change 
in  the  name  of  the  mine,  or  owner,  manager,  or  agent,  or  principal  officer  of 
the  company  (where  that  applies).  Failure  to  comply  therewith  is  an 
olfence  (s.  3G). 

AVhere  a  mine  is  discontinued  [whether  before  or  after  the  passing  of 
the  Act  {Stott,  1876,  34  L.  T.  (N.  S.)  291)],  the  duty  of  fencing  the  shaft  and 
side  entrances  is  imposed  on  tlie  owner,  and  every  other  person  interested 
in  the  minerals  of  the  mine  (s.  37).  A  lessee  whose  lease  lias  exj^ired  is  not 
an  "  owner  "  {t^tott,  supra).  Nor  is  a  leaseholder  who  is  bound  to  pay  all  he 
receives,  and  has  no  pecuniary  interest  in  the  mine,  an  "  owner  "  or  "  person 
interested"  {Arkicrvjlit ,  1880,  49  L.  J.  M.  C.  82).  But  owners  in  fee,  who 
have  granted  a  leas3,  and  receive  a  royalty,  with  reserved  powers  for  securing 
payment,  are  "persons  interested"  (Fcans,  1877,  2  C.  P.  D.  547). 

"  Subject  to  any  contract  to  the  contrary,  the  owner  is  liable  for  fencing 
as  between  himself  and  any  other  person  interested  in  the  minerals,  and 
liable  to  repay  money  expended  by  such  person;  and  liability  otherwise 
than  under  this  section  is  not  affected. 

Failure  to  comply  herewith  is  an  offence.  Saving  of  acts  necessary  for 
comphance  with  this  section.  Occupiers  of  land  and  others  are  guilty  of 
an  offence  if  they  obstruct  such  operations.  Where  any  shaft  is  unfenced 
within  50  yards'^  of  a  high  road,  or  in  unenclosed  land,  the  puljlic  health 
authority  may  deal  with  the  same  as  a  nuisance  (s.  37 ;  Public  Health 
(Scotland)  Act,  s.  10). 

Where  a  mine  or  seam  is  aljandoned,  the  owner  must  send  to  the 
Secretary  of  State  within  3  months  an  accurate  plan  showing  the  details  of 
the  workings.  Such  plan  may  not  be  disclosed  to  anyone  but  an  inspector, 
except  with  owner's  consent,  vmtil  10  years  have  elapsed.  A  return  similar 
to  the  annual  return  recpiired  by  sec.  33,  supra,  ai)plicaljle  to  the  period  since 
the  last  annual  return,  nmst  be  sent  to  the  inspector.  Failure  to  comply 
with  these  provisions  is  an  offence  punisliablo  with  a  fine  of  £30.  Com- 
plaints or  proceedings  under  this  section  must  be  laid  within  6  months  (s.  38). 

IxsPECTiox. — The  Secretary  of  State  may  appoint  ins})ectors  of  mines, 
and  assign  their  duties  and  salaries  (s.  39). 

No  inspector  may  practise  or  be  a  partner  of  one  who  practises  as  a  land 
agent,  mining  engineer,  manager,  viewer,  agent,  valuer  of  mines,  or  is  other- 
wise employed  in  or  about  any  mine,  or  is  a  miners'  agent  or  mine  owaier 
(whether  the  mine  is  under  this  Act  or  not).  Nor  may  he  have  an  interest 
in  any  mine  in  his  district  (s.  40). 

An  inspector  has  power  (1)  to  ascertain  wliether  the  Act  is  complied 
with,  b(jth  aljove  and  l)elow  ground ;  (2)  to  enter  and  inspect  the  mine  at 
all  reasonable  times  l)y  day  or  night ;  (3)  to  examine  its  condition,  ventila- 
tion, special  rules,  and  everything  relating  to  the  safety  of  tlie  workmen, 
and  the  treatment  of  animals  used,  etc.  Obstruction  of  an  inspector  is  an 
olfence  (s.  41). 

Anv  danger  or  defect  in  a  mine  must  be  intimated  liy  the  inspector  to 
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the  owner,  agent,  or  manager;  and  if  n<il  remedied,  mnst  be  reported  to  the 
Secretary  of  State.  If  the  owner  (.lij((  Is  to  remedy,  Ui<-  matter  is  to  be 
determined  by  arbitration.  If  an  owner,  not  olijeeting,  fails  to  rcmi-dy  the 
defect  witliin  lU  days,  or,  in  the  case  of  arbitration,  fails  to  com].ly  witii  the 
award  witliin  the  time  fixed,  he  is  gnilty  of  an  ollencc  :  but  the  ('(turt  has 
discretion  in  convicting,  if  reasonable  diligence  is  used  to  comply  (s.  42). 
[These  provisions  apply  only  to  matters  which  it  is  in  tlic  owner's  power 
to  remedy  {Span  Lane  Collirrij  Co.,  187S,  .".  Q.  li.  \).  G7;i).J  An  inspector 
nnist  make  an  annual  report  to  the  Secretary  of  State,  who  may  also  order 
him  to  make  a  special  report  upon  any  accident  which  has  caused  loss  of 
life  or  personal  injury  (ss.  43,  44). 

The  Secretary  of  State  may  order  a  formal  investigation  of  any  ex].losion 
or  accident ;  and  (1)  the  Court  may  consist  of  any  competent  person,  with  or 
without  assessors  having  legal  or  special  knowledge  ;  (2)  the  incpiiry  must  be 
held  in  open  court ;  (3)  the  Court  is  to  have  all  the  powers  of  a  SheritV  when 
trying  offences  against  the  Act,  all  the  powers  of  an  inspector,  and  also  power 
{a)  to  enter  and  inspect,  (h)  to  summon  witnesses  and  re([uire  answers  and 
returns,  (r)  to  require  itnxluction  of  docmnents,  etc.,  {d)  to  administer  oaths 
and  exact  signed  declarations  from  witnesses;  (4)  expenses  of  witnesses 
are  to  be  allowed:  (o)  the  Court  is  to  rcjiort  to  tlie  Secretary  of  State; 
(7)  any  jierson  failing  to  attend,  after  tender  of  expenses,  or  obstructing 
the  Court,  is  liable  to  a  tine  (»f  £10,  and  £10  for  each  day  of  faHure  to  pro- 
duce any  document  or  return  ordered  by  the  Court  (s.  45).  The  report  of 
the  Court  may  be  published  liy  tbe  Secretary  of  State  (s.  40). 

Arbitration. — The  parties  to  an  arbitration  under  the  Act  are  the  owner, 
agent,  or  manager  of  a  mine  on  the  one  hand,  and  the  inspector  (on  Ijehalf 
o?  the  Secretary  of  State)  on  the  other.  An  arbitrator  must  be  a  practical 
mining  engineer,  or  a  person  accustomed  to  the  working  of  mines.  The 
arbitrators  appoint  an  umpire,  who  must  be  a  Sheriff  or  Sheriff-Sultstitute ; 
they  may  examine  witnesses  on  oath,  and  consult  any  counsel,  engineer,  or 
scientific  person.  For  detailed  regulations  as  to  their  a])]iointnicnt  and 
procedure,  reference  may  be  made  to  the  Act  (ss.  47,  70). 

PA  in  II. 

Rules. 
Gexerai.  Rules. — The  Act  provides  a  code  of  (Jencral  Eules  to  be 
observed,  so  far  as  reasonal)ly  practicable,  in  every  miur  [/.r.  "reasonably 
practicable"  with  reference  U)  jilivsical  or  engineering  ditliculties,  not  to  the 
dilliculty  (.f  working  the  mine  to  ].rofit  (  Wala^,  1885,  10  (,>.  U.  D.  340)].    They 
are  here  shortly  summarised  ;  for  details  reference  may  be  made  to  the  Act. 
L  SutUcient  ventilation  must  be  produced  to  dilute  noxious  gases.^ 
[A  complaint  in  respect  of  defective  ventilation    must   specify  the 
l)articular  defect  in  the  system  (Roberts,  1800,  18  II.  (J.  C.)  8V] 
2-3.  Precautions  to  l)c  taken  where  fires  or  mechanical  contrivances  are 
used  to  i>roduce  ventilation. 

4.  All  workings  must  be  inspected  l)efore  the  connnencement  of  each 
shift,  and  a  report  thereon  entered  in  a  book  accessible  to  the  workmen. 
An  ins]iection  nuist  also  be  made  during  each  shift. 

5.  [Machinery  above  and  l)elow  ground  nnist  be  examined  every  24 
hours,  and  the  shafts  every  week.  A"  report  of  both  the  daily  and  weekly 
examinations  must  be  entered  in  a  book  (Scott,  1895,  1  Q.  B.  9). 

0.  Entrances  to  unused  workings  must  be  fenced. 

[A  workman  who  bail  gone  through  such  an  unfenced  opening,  in 
search  of  better  coal,"  and  was  nijured,  held  to  have  a  relevant 
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ground  of  acLiou  {Rogg,  188G,  24  S.  L.  11.  14;  see  al«o  Sinqyson, 
1874,  3  Coup.  2G).] 
v.  "Workmen  must  be  ^vitlidrawn    from    dangerous  ^vorkings,  and    not 
readmitted  until  they  are  safe. 

8-11.  >Sa/e(>/  Lamiis. — Only  locked  safety  lamps  may  Le  used  where  there 
is  likely  to  be  a  dangerous  quantity  of  inflanimalile  gas.  Construction  of 
eafety  lamps,  and  regulations  for  their  examination  and  use. 

12.  Explosives. — These  must  not  be  stored  in  a  mine.  Not  more  than 
5  lbs.,  in  secure  case,  may  be  taken  down.  Forbids  the  use  of  iron  or 
steel  prickers,  or  coal  dust  for  tamping.  Precautions  to  be  taken  in 
blasting. 

[See  Cook,  1886, 14  R.  1,  as  to  injury  arising  from  use  of  steel  pricker.] 

[Wliere  a  magazine  is  kept  for  the  purpose  of  any  mine,  the  Secretary 

of  State  may  cUrect  an  inspector  under  the  Mines  Act  to  act  as 

inspector  under  the  Explosives  Act ;  and  such  inspector  shall  liave 

powers  under  both  Acts  (Explosives  Act,  1875,  s.  59).] 

13.  Precautions  against  dangerous  accumulations  of  w^ater. 

14.  Signalling  apparatus,  and  manholes  at  intervals  of  not  more  than 
20  yards,  must  be  pr(j\iiled  for  all  travelling  planes  worked  by  machinery 
and  over  30  yards  in  length. 

[Manholes  may  be  alternately  on  opposite  sides  of  the  plane  (  Wilson, 
1883,  10  P.''l021).] 

15.  Every  road  where  horses  are  used  must  have  manholes  every  50 
yards. 

[^louth  of  cross  road  equivalent  to  manhole  (per  L.  J.  Clerk  in  Hiujhes, 
1891,  19  E.  343).] 

16.  Manholes  must  be  kept  clear. 

17.  lioads  worked  by  animals  must  l)e  of  sufficient  height. 

18.  The  top  of  every  shaft  which  is  out  of  use  must  be  fenced. 

19.  The  top  and  all  intermediate  entrances  of  every  shaft  must  be 
fenced,  unless  during  repairs. 

[3rGtll,  18  IL  206,  as  to  breach  of  this  rule;  Siiincrto/i,  I'd  Pi.  1012.] 

20.  Where  the  strata  are  unsafe,  every  shaft  must  be  made  secure. 

21.  The  roof  and  side  of  every  travelling  road  and  working  place  must 
be  made  secure. 

22.  Timber  must  be  provided  for  timbering  working  places ;  and  the 
distance  between  the  holding  props  nnist  not  exceed  0  feet. 

23.  Workmen  are  to  have  option  of  using  downcast  shaft,  where  there 
is  one. 

24.  The  engineman  for  working  the  lowering  and  raising  machinery 
must  be  22  years  of  age,  and  must  ]je  on  duty  when  workmen  are  below 
ground  ;  and  every  engine,  etc.,  used  for  conveying  persons  in  the  mine  must 
be  under  control  of  a  competent  man  not  under  18. 

25.  Guides  and  signalling  apparatus  must  l)e  provided  in  all  working 
shafts  exceeding  50  yards  in  deptli,  unless  exempted.  (This  rule  applies  to 
a  shaft  being  used  by  workmen,  although  the  minerals  are  not  yet  gotten. 
Poster,  1891,  1  Q.  B.  71.) 

26.  Speed  of  raising  must  not  exceed  3  miles  an  hour  beyond  given 
pjoint,  wliere  there  is  no  contrivance  to  prevent  overwinding. 

27.  Every  cage  must  be  provided  with  a  C(jver,  unless  where  windlass  is 
used,  or  where  persons  are  working  in  the  shaft,  or  where  exemption  granted 
by  inspector. 

[A  miner  ascending  in  a  "skip"  for  ore,  instead  of  the  cage,  was  held 
guilty  of  a  breach  of  this  rule  (Frccherille,  1883,  48  L.  T.  (N.  S.)  612).] 
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28.  Use  of  single  linked  chain  f(jrl)id(len. 

29.  Drum  to  he  provided  with  lliinges  to  prevent  rope  slipping. 

30.  Breaks  and  indicator  to  he  attaclied  t<»  machinery. 

[rum])ing  gear  is  not  a  "break,"  though  used  as  such  {Xiinmo,  1872, 

10  M.477).] 

31.  All  lly-wlu'cls  iiiiil  dangerous  machinery  must  be  fenced. 

32.  Steam  boilers  must  have  proper  safety  valves  and  gauges. 

33.  Barometer  and  llicrmomctcr  must  be  ko]>t  above  ground  near 
entrance  to  mine. 

34.  Ambulances  and  other  ajjpliances  must  be  kept  in  readiness. 

35.  rrohibition  against  wilful  damage. 

36.  Every  workman  must  ol)ey  directions  and  .^]iecial  rules. 

37.  Mine  books  to  be  open  to  inspector  and  workmen. 

38.  :Mine  may  be  examined  monthly  l>y  working  miners  selected  by 
workmen.  If  they  report  danger,  the  owner  must  communicate  it  to  the 
district  inspector. 

39.  No  person  not  now  employed  as  a  miner  may  W(jrk  alone  as  a  coal 
or  ironstone  getter  in  face  of  tlie  workings  witliout  2  years'  experience 
under  skilled  workmen. 

Contravention  of  the  foregoing  rules  is  an  offence— by  whomsoever 
committed  :  tlie  owner,  agent,  or  manager  is  lield  guilty,  unless  there  be 
proof  tliat  all  reasonable  Uicans  were  taken  to  prevent  it  (s.  50). 
It  has  l)een  held  that  convictions  may  be  obtained  against — 
One  of  several  owners,  though  others  are  not  summoned  {Broum,  1857, 
7  F.  and  B.  757).  x\  manager  with  £1  a  week,  for  defective  condition  of  a 
mine,  which  would  have  cost  £200  to  remedy  {Hall,  1879,  49  L.  J.  M.  C. 
17).  A  working  Uiiner  {Frcclicdllc,  1883  ,48  L.  T.  (X.  S.)  G12).  A  part  owner, 
taking  no  ])art  m  the  management  of  a  mine,  whicli  is  under  a  qualified 
manager  {Baler,  1878,  3  Ex.  I).  132;  Bell,  1891,  55  J.  P.  535).  A  manag- 
ing director,  under  whom  was  a  certificated  manager,  was  held  an  "agent," 
but  not  responsible  for  jjcrmitting  the  mine  to  be  worked  with  naked 
lights  (Stokes,  1893,  5  E.  (Q.  B.  D.),  240). 

Special  Rules. 

Special  rules  for  safety  and  discipline  are  to  be  established  in  every  mine, 
and  signed  by  the  inspector.     Contravention  thereof  is  an  oflence  (s.  51). 

For  procedure  m  framing,  approving,  and  amending  special  rules,  which 
are  subject  to  objection  by  the  Secretary  of  State,  and  may  be  referred  to 
arbitration,  reference  is  made  to  ss.  52-0. 

Publication  of  Abstract  of  Act  axd  Special  Rules. 
An  al)stract  of  the  Act,  supplied  by  the  district  inspector,  and  a  copy  of 
the  special  rules,  must  be  posted  in  a  conspicuous  place,  and  the  same  must 
be  su]i])lied  gratis  on  workman's  application. 

[Delivery  of  a  copy  is  not  a  comlition  precedent  to  the  right  to  enforce 
the  special  rules  {Hi;jginson,  18G9,  19  L.  T.  (N.  S.)  G90).] 
Non-compliance  therewith  is  an  ollence,  but  the  owner,  etc.,  may  prove 
that  reasonable  nutans  were  used  to  comply  (s.  57). 

Defacing  notices  posted  under  the  Act  is  an  ollence  (s.  58). 

BABT   in. 
Suppi.RMEXTAL. — Lcffal  Pi'occc(Unr)>i. — Every  workman  who  commits  an 
act  whicli  would  be  an  ollence  in  the  case  of  an  owner,  agent,  or  manager, 
is  guilty  of  an  ollence. 
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The  penalty,  where  not  prescribed,  is,  for  owner,  etc.  (inckiding  under- 
manager),  £20 ;  any  other  person,  £2.  Where  the  inspector  has  given 
written  notice  of  an  offence,  a  furtlier  fine  of  £1  for  every  day  thereafter 
(s.  59). 

Every  person  wlio  is  wilfully  or  negligently  guilty  of  an  offence  cal- 
culated to  endanger  life  or  limb  is  liable  to  3  months'  imprisonment,  with 
or  without  hard  laboi;r  (s.  60). 

All  oflences  not  declared  crimes  and  offences,  and  all  fines  and  costs 
recoverable  as  fines,  may  be  tried  and  recovered  summarily  before  the 
Sheritt";  this  applies  also  to  proceedings  for  removal  of  a  check-weigher 
(s.  61). 

All  complaints  must  be  brought  within  3  months ;  the  accused  may  be 
sworn  and  examined  (if  he  choose) ;  and  minutes  of  evidence  are  to  be  taken, 
if  required  by  either  party  (s.  62). 

Where  a  child  under  age  is  employed  on  the  representation  of  its  parent 
or  guardian  that  it  is  of  sufficient  age,  or  where  an  unqualified  workman 
has  workecl  alone  as  a  coal  or  ironstone  getter  on  his  representation  that  he 
was  (jualified  (under  rule  39),  the  owner,  etc.,  is  exempt,  and  the  person 
making  the  misrepresentation  is  guilty  (s.  04). 

No  prosecution  against  any  owner,  etc.,  for  an  offence  not  committed 
personally,  may  be  instituted  except  by  an  inspector,  or  with  written 
consent  of  the  Secretary  of  State ;  and  where  tlie  inspector  is  satisfied  that 
reasonable  means  have  been  taken  to  prevent  an  offence,  he  is  not  to 
prosecute  (s.  65). 

Where  an  owner,  etc.,  has  taken  proceedings  against  any  workman  for 
an  offence,  he  must  report  the  result  of  the  trial  to  the  inspector  within 
21  days  (s.  GQ). 

Application  of  Act  to  Scotland. — The  Court  of  summary  jurisdiction  is  the 
Sheriff,  or  Sheriff-Substitute,  who  has  all  necessary  powers. 

In  default  of  payment  of  fines  or  costs  decerned  for  summarily, 
3  months'  imprisonment  may  follow. 

An  appeal  from  conviction  by  the  Sheriff  is  competent  only  to  the 
Circuit  or  High  Court  of  Justiciary,  in  terms  of  20  Geo.  ii.  c.  43  (s.  67). 

Notices  of  explosions,  accidents,  etc.,  are  to  be  deemed  sent  to  the 
inspector  on  behalf  of  the  Lord  Advocate. 

The  Education  Acts  are  not  to  be  affected  (s.  76). 

Saving  of  proceedings  under  indictment,  or  under  other  Acts,  provided 
no  person  is  punished  twice.  The  Court  may  adjourn  a  case  to  enable 
other  proceedings  to  be  taken  (s.  68). 

No  person  interested  in  a  mine,  or  near  relative  of  such,  may  act  as 
judge  in  trying  an  offence,  except  of  consent  (s.  69). 

Fines  imposed  for  neglect  to  intimate  an  explosion  or  accident,  or  for  an 
offence  causing  loss  of  life  or  personal  injury,  may  he  distributed  by  the 
Secretary  of  State  among  the  injured  persons  or  relatives  of  persons  killed, 
provided  these  persons  did  not  cause  or  contribute  to  the  accident.  Such 
payment  is  not  to  affect  legal  proceedings  in  respect  of  the  same  accident 
(s.  70). 

Miscellaneous. 

Orders  or  exemptions  by  the  Secretary  of  State  may  be  altered  from 
time  to  time  (s.  72). 

Notices  under  the  Act  may  be  served  personally  or  by  post  (s.  73). 

The  Coal  Mines  Eegulation  Act,  1896,  amends  the  principal  Act  in 
several  particulars.     The  powers  under  sec.  51  to  propose  special  rules  for 
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safety  against  explosion  are  enlarged  and  detailed.  Speeial  rules  so  made 
are  to  su])ersede  any  general  rule,  or  any  special  rule  already  made  which  is 
inconsistent  therewitli  (s.  1).  Workmen  may  he  rejjresented  at  arhitra- 
tious  on  giving  security  for  costs  to  the  satisfacti<jn  of  the  arhiter,  and  the 
person  appointed  may  he  made  liahle  in  costs  (s.  2).  Additional  details  in 
the  plans  to  he  kept  and  furnished  under  sees.  34  and  '.'>H  of  the  ]»rinci]iul 
Act  are  re([uired  ;  and  the  Court  of  Session  may,  on  application  hy  the 
Secretary  of  State,  order  any  person  having  a  plan  of  an  ahandoned  mine  to 
produce  it  for  inspection  or  copying  (sees.  3,  4).  Inspection  under  sec.  49, 
Ixule  4  (i.)  is  to  exteiul  to  jJaces  where  work  is  temjiorarily  sto])])ed :  no 
lamps,  other  than  safety  lamps  provided  hy  the  owner,  may  he  used ;  and 
sec.  49,  Rule  12,  is  altered,  so  as  to  read  that  "only  clay  or  other  non- 
inllannnahle  suhstance  shall  he  used  for  stemming,  to  he  provided  hy  the 
owner  "  (s.  5). 

A  Secretary  of  State  may  prohibit  or  regulate  the  use  of  any  explosive 
which  he  deems  dangerous,  or  likely  to  become  so  (s.  G). 

It  is  to  be  noted  that  the  Truck  Acts,  1831  to  189G,  ap]jly  to  persons 
employed  in  or  about  the  workings  of  coal  mines  (1  and  2  Will.  iv.  c.  37, 
s.  10). 

[Chisholm,  Manaal  of  Coal  Mines  Regulation  Act ;  lioss  Stewart,  Mines 
and  Minerals.'] 


Cock-fighting". — This  sport  is  now  proliibited  in  Scotland,  under 
penalties,  by  the  ("ruclty  to  Animals  (Scotland)  Act,  1895  (58  Vict.  c.  13). 
The  ])revious  history  of  legislation  and  decision  on  the  subject  may  be 
brieily  stated.  The  Cruelty  to  Animals  (England  and  Ireland)  Act,  1849 
(12  &  13  Vict.  c.  92),  and  the  Cruelty  to  Animals  (Scotland)  Act,  1850 
(13  &  14  Vict.  c.  92),  each  contained  a  general  provision  against  cruelty  to 
animals  in  almost  similar  terms,  making  it  an  offence  inferring  a  penalty  of 
£5  for  any  person  to  "  cruelly  beat,  ill-treat,  overdrive,  abuse,  or  torture,  or 
cause  or  procure  to  be  cruelly  beaten,  ill-treated,  overdriven,  abused,  or 
tortured,  any  animal,"  and  defined  tlie  word  animal  to  be  "  taken  to  mean 
any  horse,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep, 
lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any  other  domestic  animal."  These 
Acts  also  each  contained  a  provision  making  it  an  offence  to  "  keep  or  use 
or  act  in  the  management  of  any  place  for  the  purpose  of  figliting  or  l)aiting 
any  bull,  bear,  badger,  dog,  cock,  or  other  kind  of  animal,  whether  of 
domestic  or  wild  nature,"  or  to  "  encourage,  aid,  or  assist  at  the  fijihtinfr  or 
baiting  of  any  bull,  bear,  badger,  dog,  cock,  <.)r  other  animal  as  aforesaid." 
The  Court  of  Queen's  licncli  in  18G.3  held,  in  the  case  of  Ihuhjc  (3  B.  &  S. 
379),  that  to  assist  in  lighting  cocks,  exce])t  in  a  ]»lace  kept  for  tiie  purpose, 
was  not  an  oil'ence  under  the  latter  section,  but,  in  the  case  of  Buihjc  (3 
B.  &  S.  382),  that  a  person  who  set  his  cock  to  tight  another  after  the  other 
had  been  disabled  by  its  thigh-bone  l)eing  l)roken,  was  an  oflence  against  the 
general  section  against  cruelty.  The  Court  of  Justiciary  in  Scotlaiul,  in  the 
case  of  Brown  (1891,  3  White,  83),  followed  the  first  case  of  Biuhje  in 
holding  that  the  section  against  cock-pits  did  not  apply  to  cock-fighting  in 
places  not  kept  for  the  purpose  ;  but  in  the  case  of  Johnston  ct  Others  (1892, 
3  White,  432),  the  same  Court,  sitting  with  a  full  liench,  refused  to  follow  the 
second  case  of  i)';;(///c,  holding  that  the  definition  of  animal  in  thti  Act  of 
1850  did  not  include  a  cock,  and  accordingly  that  cock-fighting  was  not 
struck  at  by  the  general  enactment  against  cruelty.  The  Act  of  1895  has 
amended  the  definition  of  "  animal"  in  the  Act  of  1850  by  addinfj  the  words 
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"  or  any  game  ov  fighting  cock  or  other  domestic  fowl  or  bird,"  and  has 
made  it  penal  to  assist  at  a  cock-fight.  It  is  proper  to  notice  that,  wliile 
the  decision  in  Buchjc  proceeded  on  an  interpretation  of  the  definition  of 
"animal"  in  the  Act  of  1849,  against  whicli  much  may  be  urged,  that 
definition  had  at  that  date  been  amended  by  the  English  Act  of  1854 
(17  »&  18  Vict.  c.  60),  which  was  not  cited  in  the  case,  and  which  extended  the 
definition  of  animal  so  as  to  include  animals  wliether  quadrupeds  or  not. 


Co- Defender.— The  Conjugal  Eights  Act,  1861  (24  &  25  Vict. 
c.  86),  s.  7,  gave  a  husband  who  was  pursuer  of  a  divorce  for  adultery  the  right 
to  cite  the  alleged  paramour  as  a  co-defender  along  with  the  wife.  He  may 
be  examined  as  a  witness,  but  is  not  "  liable  to  be  asked,  or  bound  to  answer, 
any  question  tending  to  show  he  has  been  guilty  of  adultery,"  unless  he  has 
given  evidence  in  disproof  of  such  adultery  (37  &  38  Vict.  c.  64,  s.  2).  It  is 
not  competent  to  prove  his  loose  conduct  with  other  women  as  tending  to 
prove  his  adultery  witli  the  defender  {King,  1842,  4  D.  590).  If  adultery 
with  him  is  proved,  he  may  be  found  liable  in  the  whole  or  part  of  the 
expenses,  taxed  as  between  agent  and  client  (24  &  25  Vict.  c.  86,  s.  7), 
including  sums  advanced  by  the  husband  to  the  wife  for  her  expenses 
{Munro,  1877,  4  E.  332).  It  is  in  the  power  of  the  Court  to  dismiss  him  from 
the  action  on  cause  shown,  "  if  in  tlieir  opinion  such  a  course  is  conducive  to 
the  justice  of  the  case  "  (s.  7,  ut  siqjra ;  Miller,  1863,  2  M.  225).  He  will  not 
be  found  liable  in  expenses  if  the  woman  was  a  prostitute  {Miller,  ut  supra  ; 
Nelson,  1868,  L.  E.  1  P.  &  D.  510),  or  if  he  did  not  know,  and  Iiad  no  reason 
ta  suppose,  that  she  was  a  married  woman  {Kydcl,  1864,  2  M.  1074).  He 
may  be  refused  expenses  if  his  conduct  with  the  wife  has  been  discreditable, 
thouo-h  adultery  with  her  is  not  proved  {Collins,  1882,  10  E.  250,  11  E. 
(H.  L.)  19  ;  Edward,  1879,  6  E.  1255  ;  Laidlaw,  1894,  2  S.  L.  T.  187).  But  if 
the  husband  is  shown  to  have  been  grossly  careless  in  exposing  his  wife  to 
temptation,  he  may  not  be  found  entitled  to  all  his  expenses  from  the  co- 
defender  though  adultery  is  proved  {Codrington,  1865,  34  L.  J.  P.  &  M.  60; 
BaAcock,  1858,  1  S.  &  T.  189).  Any  ground  of  jurisdiction  will  be  sustained 
against  a  co-defender  whicli  would  make  him  liable  to  be  sued  in  Scotland 
for  a  personal  debt  {Frascr,  1870,  8  M.  400).  Damages  may  be  asked 
against  a  co-defender  in  the  summons  of  divorce,  or  in  a  separate  action  ; 
and  it  is  no  defence  that  the  pursuer  has  condoned  the  wife's  guilt  and 
taken  her  back  {Macdonald,  1885,  12  E.  1327). 

As  to  marriage  of  divorced  wife  with  paramour,  see  Adultery  ;  and  see 
Marriage:  Divorce;  Expenses. 

[See  Frascr,  H.  &  W.  ii.  1147 ;  Walton,  H.  &  W.  10,  43,  55,  198,  393.] 


Co-delinquents. — Where  several  parties  are  jointly  concerned 
in  the  committal  of  a  wrong,  they  are  Liable  singidi  in  solidum  to  the 
person  injured  {Ferguson,  1842,  1  Bell's  App.  696 ;  The  Avon,  L.  E.  P., 
1891,  7),  and  the  person  injured  may  raise  an  action  and  recover  his  whole 
damage  from  any  one  of  them  {Palmer,  1894,  21  E.  (H.  L.)  39).  The  plea 
of  all  parties  not  called,  which  may  be  stated  in  contract,  is  not  applicable 
in  dehct  {Croshcry,  1890,  17  E.  697  ;  Western  Bank,  1860,  22  D.  476,  477). 
In  contract  also  the  discharge  of  one  obligant  releases  all  the  others, 
though  they  are  not  parties  to  the  discharge;  but  in  delict  such  a  dis- 
charge will  not  liberate  the  others,  unless  it  appears  that  the  pursuer 
has  granted  the  discharge  as  in  full  satisfaction  of  his  damage  {Campbell, 
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IfiOl,  10  IJ.  282:   Dclany,  1893,  20  IJ.  500;    Wr.lrra  llaalc,  1.SG2,  2-4  D. 
850,  912). 

A  person  may  1)0  1ui1)1g  as  a  joint  wrong-doer,  on  the  grournl  of  being 
versans  in  illicito,  although  the  immediate  cause  of  the  injury  is  not  his  act. 
In  this  way  there  have  been  lield  hable  one  of  two  persons  who,  riding 
furiously  on  a  high  road,  collided  with  a  foot-passenger  {McLanrhlan,  1823, 
2  S.  500^  or  50G) ;  one  of  a  rowdy  gang  who  l)r(jke  a  street  lamp  (Smith,  1800, 
Hume,  605) ;  the  owner  of  one  of  several  dogs  on  a  sheep-worrying  excur- 
sion {Murray,  1881, 10  S.  L.  K.  253).  So  also  one  party  contril)uting  to  the 
creation  of  a  nuisance  may  be  interdicted  from  continuing  his  pollution, 
although  it  by  itself  would  not  amount  to  a  nuisance  {Bcrdcurli,  18G0, 
5  M.  214);  but  each  is  lialile  onlv  f<»r  the  damage  caused  by  himself 
{Bucclcuch,  1876,  4  \l.  (H.  L.)  14,  "iG).  If  each  ])arty  is  acting  inde- 
])endently,  and  his  action  produces  a  separate  result,  as  in  illegal  stake-net 
tishiug  by  dill'erent  pro])rietors,  all  are  not  regarded  as  rersantes  in  illicito, 
and  there  is  no  joint  liability  {Afholc,  20  June  1822,  F.  C.)._ 

Belief  amongst  co-delinquents  is  said  not  to  exist.  This  rule,  however, 
is  applicable  only  in  the  case  of  delict  proper,  such  as  an  offence  against 
the  criminal  law,  or  of  a  quasi-delict,  quod  sapit  naturam  delicti.  It  does 
not  apply  to  the  case  of  co-delinquents  whose  acts  or  omissions  are  not 
tainted  with  fraud  or  other  moral  delinquency  {Palmer,  1804,  21  E.  (H.  L.) 
30,  41).  The  right  of  recourse  will  Ije  available  to  delinf[uents  who  have 
been  found  liable  on  the  ground  of  negligence,  and  reUef  will  be  allowed 
proportionately.     [See  Stair,  i.  0.  5  ;  Ersk.  iii.  i.  15.] 

Codex. — This  term  was  used  generally  to  denote  a  book,  more 
especially  a  book  which  contained  a  variety  of  matters,  e.fi.  codices  acccpti  ct 
expensi.     So  it  came  to  be  applied  to  books  containing  collections  of  law. 

In  the  later  Eoman  Empire,  before  the  time  of  Justinian,  several  collec- 
tions of  law  were  made,  all  of  which  were  known  as  codices,  whether  made 
by  private  individuals  or  1)y  public  authority.  The  more  important  of 
these  pre-Justinianian  compilations  of  law  were  :  (1)  the  Cudcx  Gref/oriamis,a. 
collection  of  early  imperial  ordinances  made  by  one  Gregorianus,  of  whom 
nothing  else  is  known,  and  published  about  300  a.d.  ;  (2)  the  Codex  Hcrmo- 
fjcnianus,  a  later  collection,  sui)]tlemcnting  the  foriuer,  and  published  in  the 
course  of  the  fourtli  century ;  (3)  the  Codex  Theodosianus,  published  in  438 
A.I).,  by  Theodosius  ii..  Emperor  of  the  Eastern  Empire,  and  promulgated 
with  statutory  force  in  the  Western  Eini)ire  by  A^alentinian  iiL,  in  the 
course  of  the  same  year.  This  code,  which  is  by  far  the  most  important  of 
the  pre-Justinianian  compilations,  contained  the  imperial  constitutions  issued 
since  Constantine.  The  constitutions  are  arranged  in  chronological  order, 
under  titles  and  rubrics,  in  sixteen  books.  The  first  five  books  contain 
most  of  the  enactments  relating  to  private  law.  The  sixth  to  the  eighth 
books  consist  principally  of  constitutional  and  administrative  ordinances; 
the  nintii  is  concerned  with  criminal  law:  the  tenth  and  eleventh,  with  the 
financial  system  of  the  I'hnpire ;  the  twelfth  to  the  fifteenth,  with  the  con- 
stitutions \and  privileges  of  municipalities  and  other  corporations;  the 
sixteenth,  with  the  church.  The  result  of  the  Theodosian  code  was  to 
secure,  to  a  large  extent,  uniformity  of  law  in  the]  Eastern  and  Western 
Empires.  As  regards  the  code  of  Justinian  {Codex  Justinianus),  see  Courus 
Juras  CiviLis;  iloMAX  Law. 

Mention  may  also  be  made  of  the  compilations  of  Eoman  law  made 
by  the  barbarians  who  overthrew  the  Western  Empire.     Leges  Hornano)  of 
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this  kind  were  published  in  three 'Germanic  States:  (1)  the  Edidum  TJico- 
clorici  of  Theodoric  the  Great,  the  Lex  liom/tna  of  the  Ostrogoths;  (2)  the 
Papian,  or  Lex  Eomana  of  the  Burgundians ;  and  (."])  the  Breviarium 
Alarici,  or  Lex  Bomana,  of  the  Visigoths,  issued  by  Alaric  ii.  in  506  a.d. 
The  Koman  Breviarium  Alarici  became  ultimately  the  Lex  Romana  of  the 
■whole  of  "Western  Europe,  and,  down  to  the  eleventh  century,  exercised  a 
dominant  intluence  in  the  development  of  continental  jurisprudence. 


Codicilli. — CodiciUi,\\\JAO\\\n.\\  law, denoted  an  informal  will.  When 
first  recognised  as  binding  under  Augustus,  they  were  in  the  nature  of 
memoranda  or  instructions  by  the  deceased  to  his  heir,  and  were  employed 
chiefly  for  the  creation  oljidcicommissa.  With  the  progress  of  the  la^v  and  the 
annihilation  of  the  distinction  between  kf/ata  and  Jideicommissa,  certain  forms 
were  gradually  made  essential  to  the  validity  of  codicilli.  Finally,  in  the  Jus- 
tinianian  law,  the  formal  requirements  of  a  codicil  were  the  same  as  those  of  a 
will — both  could  be  competently  executed  either  orally  or  by  writing — except 
that,  in  the  case  of  a  codicil,  five  witnesses  were  sufficient,  and  the  seals  of 
the  witnesses  might  be  dispensed  wnth  (Cod.  6.  36).  A  codicil  could  be 
executed  without  any  will  (codicilii  ah  intesfato),  or  in  addition  to  a  will 
(codicilli  tcstavientarii).  A  codicil  of  the  latter  class  might,  or  might  not, 
be  confirmed  antecedently  or  subsequently  by  the  will,  and  at  one  period 
this  distinction  involved  important  ditierences  in  the  legal  effect  of  the 
codicillary  provisions  (Gaius,  ii.  270 ;  Ulpian,  Beg.  25.  8 ;  Dig.  26.  2.  3  pr.). 
It  was  usual  for  wills  to  contain  a  clausula  codicillaris,  in  which  the  testator 
intimated  his  wish  that,  if  the  will  should  prove  invalid  on  any  ground, 
it  should  have  force  as  codicilli  (Dir/.  28.  1.  29.  1 ;  31.  87.  17).  Such  a 
declaration  was  effectual,  and  bound  the  intestate  heirs.  The  power  to 
make  codicilli  was  the  same  as  the  power  to  make  a  testament.  [On  the 
whole  subject  see  Bi[/.  29.  7;  Insf.  ii.  25.]     See  Fideicommissum. 


Codification. — Aftemj^ts  to  codify  the  Law  of  Scotland  lefore  the 
JJnioii. — The  IJoman  Codes  have  been  treated  in  a  separate  article,  and  the 
subject  of  codifying  the  law  of  Scotland,  either  by  itself  or  along  with  the 
law  of  England,  belongs  to  the  future,  though  probably  not  quite  so  distant 
a  future  as  was  at  one  time  contemplated.  The  present  article  is  confined 
to  a  statement  of  the  attempts  to  codify  in  w]ir)le  or  ])art  the  law  of 
Scotland  prior  to  the  Union,  and  the  law  of  Great  Britain,  including 
Scotland,  since  the  Union. 

By  the  Act  of  James  i.,  1425,  c.  54,  it  was  ordained  "  that  sax  wise  men 
and  discrete  of  ilke  ane  of  the  thre  Estatis  (juhilk  knawis  the  lawis  best 
sail  be  chosen,  sen  (since)  fraude  and  guile  audit  to  help  na  man,  that  sail 
see  and  examine  the  Bulks  of  Law,  that  is  to  say,  Ptegiam  Majestatem  and 
Quoniam  Attachiamenta,  and  mend  the  laws  that  need  mendment." 

This  was  a  proposal  not  of  a  code,  Ijut  rather  for  the  revision  of  the 
existin"^'  code  of  law,  chieflv  feudal,  contained  in  the  two  law  books 
mentioned,  which  Scotland  had  borrowed  from  Glanvillis  Tractatus  cle 
Lcfjihus  and  other  English  law  books  of  the  12th  century. 

In  1469  the  Parliament  of  James  in.  appointed  a  commission  of  four 
members  of  each  Estate,  by  which  the  king's  laws  Begiam  Majestatem 
Quoniam  Attacldamenta,  Actis,  Statutis,  and  other  bukis,  were  to  be  put 
into  a  {i.e.  one)  volume,  and  the  laif  {i.e.  the  rest)  to  be  destroyit.  This  is 
an  exact  descriptitJii  of  a  code,  though  the  drastic  measure  of  destroying  the 
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older  books  of  the  law,  often  threatened,  has  never  been  carried  out. 
John  Leslie,  Bishop  of  Koss,  in  tlie  reign  of  Mary  Stuart  oljtained  a  com- 
mission to  "  certain  learned,  wise,  and  expert  men,  who  best  knawis  the 
luwis,  to  visye,  syclit,  and  correct  the  lawis  of  this  Kealm,  sa  that  na  uther 
but  the  said  lawis,  sychtit,  mendit,  and  corrected  be  her  said  trusty 
counsalaris  and  commissionaris,  or  ony  sax  of  them  conjunctly,  sal  be  by  her 
privilege  imprentit,  or  have  any  place,  faith,  or  authoritie  to  be  allegit  and 
rehersit  afore  any  of  her  jugis  or  justicis  quhat  somever."  In  1574  the 
Kegent  Morton  appointed  a  commission  to  "  visite  the  bukis  of  the  Law  Actis 
of  Parliament  and  Decisionis  before  the  Session  (i.e.  Court  of  Session),  and 
draw  the  form  of  the  body  our  lawis  quhair  throu  there  may  be  a  (i.e.  one) 
certain  written  law  to  all  our  Soveraign  Lordis  Judgis  and  :Ministeris  of  Law 
to  judge  and  decide  by."  This  was  a  prcjject  for  a  Scottish  Code,  with  the 
reasons  for  desiring  "^it  clearly  stated.  It  was  the  first  of  such  projects 
which  proposed  to  embody  the  decisions  of  the  Court  of  Session.  Charles  I. 
issued  a  commission  with  the  same  object  in  1G28,  which  the  Scottish 
I'arliament  approved  in  1033,  and  a  more  ample  commission  was  issued  in 
1649,  of  which  Lord  Fountainhall  expressly  says  that  it  was  in  imitation  of 
Justinian,  who  employed  ribonian  and  certain  other  lawyers  to  renew  the 
books  of  the  law  in  his  time,  and  who  compiled  from  them  the  Coiyus  Juris 
we  now  use.  None  of  these  connnissions  produced  a  code;  and  with 
regard  to  a  later,  and  the  last,  Scottish  commission  in  1681,  Fountainhall 
observes  :  "  It  may  be  useful  if  it  takes  effect,  and  those  concerned  agree  or 
do  not  weary  for  want  of  Salary  to  recompense  their  pains."  These  successive 
commissions  show  iilainly  the  strong  desire  of  Scotland  for  a  code,  and  some 
of  the  causes  of  their  failure  are  eqiuilly  clear.  The  times  were  too  troubled 
for  such  a  measure,  and  no  sufficient  provision  had  been  made  for  the  cost  of 
the  preparation  of  a  code.  Though  it  was  possible  to  have  a  code  for  a  small 
country  as  early  as  the  17th,  and  even  the  16th  or  15th  century,  as  was 
shown  by  the  example  of  Denmark,  which  perhaps  stimulated  Scottish 
legislators,  it  is  also  evident  that  such  a  code  would  not  have  corresponded 
to  the  circumstances  of  modern  business  and  social  relations,  and  would 
have  had  to  be  to  a  large  extent  rewritten. 

Modern  Attempts  to  codify  the  Law  of  Scotland. — The  union  with 
England  put  a  stop  to  the  attempt  to  codify  the  law  of  Scotland,  and  for  a 
time  to  the  desire  to  do  so,  lest  the  law  of  Scotland  secured  by  the  Treaty 
of  Union  should  be  injured.  This  desire  revived  owing  to  the  writings  of 
Bentham  and  the  many  successful  attempts  to  codify  made  successively  in 
all  the  countries  of  Europe  from  the  time  of  Frederick  the  Great  of  Prussia 
to  that  of  the  present  Emperor  of  Germany.  The  English  colonies  and  de- 
pendencies, and  the  British  Indian  Empire,  followed  the  continental  example. 
The  Code  Napoleon,  so  largely  adopted  in,  or  adapted  to,  other  countries ; 
the  various  Indian  Acts  on  contracts,  limitations,  procedure,  both  civil  and 
criminal,  evidence,  etc.,  in  substance  partial  codes,  or  sections  of  a  code, 
and  amounting  together  to  a  complete  code  applicable  to  the  great  variety 
of  races  and  languages  in  India  subject  to  the  British  Empire,  as  well  as  to 
English  residents  within  it;  and  the  two  German  Codes,  one  for  mercantile 
law  (Allegcmeines,  Handel's  Gcsetzbuch),  pubhshed  in  1881,  which  contains 
the  whole  mercantile  law,  except  bills,  already  codified  in  1848,  and  the 
other  for  Qixil  law  generally,  so  recently  passed  as  July  1896 — are  the  most 
important  examples  of  the  modern  codes  of  this  century. 

Great  Britain,  though  the  birthplace  of  Bentham,  has  begun  its  codifi- 
cation later,  at  a  slower  pace  and  according  to  different  methods ;  and  what 
has  been  done  for  Scottisli  law  luas  been  done  in  concert  with  England,  and 
VOL   in.  •  ^ 
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to  a  large  extent  with  the  result  of  assimilating,  as  well  as  codifying,  the 
law  of  the  two  countries.  In  England  a  commencement  was  made  by  two 
processes,  both  of  which  have  been  slow  but  useful.  One  was  the  revision 
of  the  Statute  Book  by  a  committee  of  judges,  lawyers,  and  officers  of  State, 
who  employed  younger  lawyers  at  small  salaries  to  revise  tlie  Statute  Book, 
by  striking  out  obsolete,  redundant,  repugnant,  and  superfluous  provisions. 
By  this  means  the  Statutes  at  large  down  to  1867  were  reduced  from  eighty- 
five  volumes  to  eleven  volumes.  The  early  Scottish  Statutes  have  not  yet 
been  revised,  though  a  proposal  to  this  effect  was  submitted,  at  the  suggestion 
of  the  Statute  Law  Kevision  Committee,  to  that  committee  by  the  present 
writer  in  1894. 

The  other  process  was  the  consolidation  of  Statutes  in  one  or  more  Acts, 
which,  altliough  carried  out  under  that  name  only  perhaps  by  Sir  E.  Peel 
in  the  Statutes  called  "  The  Criminal  Law  Consolidation  Acts,"  or,  after 
him,  Peel's  Acts.  They  consolidated  the  criminal  law  of  England  (7  &  8 
Geo.  IV.  c.  27-9),  and  do  not  apply  to  Scotland.  But  consolidation  has 
practically  been  adopted  in  many  larger  Statutes  dealing  with  some  special 
branch  of  law,  e.g.  The  Factory  Acts,  The  Merchant  Shipping  Acts,  The 
General  Police  Acts,  and  The  Public  Health  Acts. 

In  1882  a  further  step  was  taken,  which  will  probably  date  as  the  com- 
mencement of  codification  proper  in  England  and  Scc^tland,  just  as  the 
modern  codification  in  Germany  commenced  with  the  Allegemeine  Werksel 
Ordnung  (Law  of  Bills  of  Exchange),  agreed  to  at  the  Conference  of  Leipsic 
on  25th  November  1848,  and  which  became  law  by  promulgation  in  the 
then  separate  German  States  between  1848  and  25th  June  1850.  Thirty- 
three  years  after,  the  English  Act  on  the  same  subject  (45  &  46  Vict.  c.  61) 
received  the  Eoyal  assent  in  1883,  and  became  law  for  England  and  Ireland, 
and,  with  one  or  two  modifications,  for  Scotland.  It  was  drafted  by  Mr.  M. 
D.  Chalmers,  then  a  county  court  judge,  now  legal  member  of  the  Legis- 
lative Council  for  India,  and  after  revision  on  tlie  part  of  Scotland  by 
Sheriff  Dove  Wilson,  the  author  of  a  Scottish  book  on  Bills  of  Exchange, 
and  Mr.  Asher,  then  Solicitor-General,  now  Dean  of  Faculty,  a  committee 
of  the  Faculty  of  Advocates,  of  which  Mr.  Vary  Campbell  was  convener, 
as  well  as  committees  of  other  legal  bodies,  it  was  carried  through 
Parliament,  largely  by  the  aid  of  Lord  Herschell  and  Lord  "Watson 
in  the  House  of  Lords,  and  the  law  officers  of  the  Crown  in  the  House  of 
Commons. 

The  success  of  this  Act  was  followed,  though  after  too  long  delay,  by 
the  Partnership  Act  of  1890  (53  &  54  Vict.  c.  39),  which  was  drafted  by  Sir 
Frederick  Pollock,  and  applies  both  to  England  and  Scotland,  again  with 
some  modifications,  and  by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c. 
71),  which  was  drafted  by  Mr.  Chalmers,  and  also,  with  some  more  import- 
ant modifications,  applies  to  Scotland. 

At  present  a  Bill  to  codify  Marine  Insurance  has  been  drafted  and  sub- 
mitted to  various  bodies  for  revision,  but  was  not  sufficiently  advanced  to 
pass  during  the  last  session  of  Parliament. 

[Jeremy  Bentham,  Pcqjers  on  Codification,  1830 ;  T.  B.  Macaulay,  Intro- 
duction to  the  Original  Indian  Code,  published  1837 ;  AVhitley  Stokes, 
Introductions  to  the  Indian  Codes  of  tSuhstaiitive  and  Adjective  Law ; 
M.  J.  G.  Mackay,  "  Sketch  of  the  History  of  the  Law  of  Scotland,"  Journal 
of  Jurisprudence,  1882 ;  Mr.  Dove  Wilson,  "  The  Proposed  Imperial  Code 
of  Commercial  Law,"  The  Juridical  Bevieiv,  1896,  p.  329 ;  M.  D.  Chalmers, 
Editions  of  Bill  of  Exchange  Act,  1883,  and  Sale  of  Goods  Act,  1893 ;  Sir  F, 
Pollock,  Edition  of  Fartnershi}-)  Act,  1890.] 
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Cognate. — According  to  the  Itonian  law,  a  person's  cognates  were 
those  of  his  relatives  who  were  connected  with  him  by  the  interposition  of 
one  or  more  females ;  while  his  agnates  were  persons  related  to  him 
through  males  only.  Thus  the  son  of  a  person's  sister  was  a  cognate,  the 
son  of  a  brother  an  agnate.  But  in  the  later  Roman  law  cognate  was  used 
in  a  wider  sense,  and  included  all  blood  relations.  I'hus  agnates  were  only 
a  particular  class  of  cognates.  The  coynatic  family  was  the  family  of  the 
jufi  gentium,  the  agnatic  that  of  ihe  jus  civile.  Cognatio  had  its  foundation  in 
natural  relationship  or  consanguinity.  It  was  created  by  blood,  and  could 
not  be  lost,  whereas  agnatio  could  be  artificially  created  by  adoption  and 
nuirriage,  and  artificially  lost  in  various  ways  by  a  person  passing  out  of 
the  2^ntri(i  jwteiitas.  In  the  law  of  Scotland  the  cognates  of  a  person  are 
those  of  his  relatives  who  are  connected  with  him  through  his  mother. 
His  kinsmen  to  whom  he  is  related  throuj^h  his  father  are  his  annates, 
even  though  they  are  connected  with  him  through  a  female.  A  cognate  is 
entitled  to  the  custody  of  an  orphan  pupil  in  preference  to  the  tutor-at- 
law  (Higgins,  1821, 1  S.  49)  ;  and  while  the  custody  of  the  estate  of  a  lunatic 
is  given  to  his  agnate,  the  custody  of  the  person  of  a  lunatic  is  usually 
given  to  the  nearest  cognate. 

[Ersk.  B.  i.  tit.  7,  s.  4 ;  1  Bankt.  728 ;  Stair,  B.  iii.  tit.  4,  ss.  8  and  34 ; 
Bell,  Frin.  s.  2078.]    See  Tutor  ;  Lunatic  ;  Succession. 


Cognition  of  the  Insane.— See  Brieve;  Insanity. 


Cognition  and  Sale.— A  process  brought  in  the  Court  of 
Session  for  obtaining  judicial  authority  to  sell  the  whole,  or  a  part,  of  a 
pupil's  heritable  estate.  The  action  proceeds  at  the  instance  of  the  pupil 
and  his  tutors ;  the  defenders  being  the  persons  entitled  to  succeed  to  the 
heritage  on  the  pupil's  death.  The  purpose  of  the  action  is  to  instruct 
the  necessity,  or  great  expediency,  of  a  sale,  in  order  to  discharge  the  debts 
with  which  the  property,  or  part  of  it,  is  burdened,  and  thus  save  the  pupil 
from  loss.  The  creditors  are  not  called  as  defenders,  but  the  summons 
contains  a  conclusion  that  they  should  Ijc  ordained  to  produce,  and  depone 
to  the  verity  of,  their  grounds  of  debt ;  and  they  are  accordingly  cited,  by 
diligence,  in  the  process  for  that  purpose,  and  in  order  to  prove  the  burdens  on 
the  estate.  The  whole  heritaljle  ]U'operty  belonging  to  the  pupil  must  be 
specified  in  the  summons ;  in  the  condescendence  the  amount  of  his 
moveable  funds  should  l)e  set  forth,  and  a  full  state  of  his  a  hairs  should  be 
exhibited  in  the  course  of  the  action.  A  proof  is  taken  subsequently,  when 
the  value  of  the  property  and  the  amount  of  the  debts  are  laid  before  the 
Court.  If  satisfied,  the  Court  authori.'^es  a  sale  of  the  whole,  or  part,  of 
the  pupil's  heritage,  by  public  roup,  at  a  price  not  under  the  value  proved 
in  the  process.  The  procedure  is  similar  to  that  in  Banking  and  Sale  (q.v.), 
the  final  interlocutor  being  pronounced  by  the  Inner  House  on  the  report 
of  tlie  Lord  Ordinary  (^[ackay,  Manual  of  Practice,  177).  The  sale  is  not 
jutUcial,  nor  is  there  any  process  to  rank  the  creditors. 

Altliough  utility  has  been  recognised  as  sufficient  ground  for  decree 
m  an  action  of  cognition  and  sale  {Plummcr,  1757,  Mor.  16358),  it  is 
doubtful  if  anything  less  than  necessitv  would  now  be  held  enough 
{Vcrc,  1804,  Mor.  1G389 ;  Finlayson,  2f  Dec.  1810,  F.  C).  In  Camp- 
hcll  (1880,  7  K.  1032),  where  tutors  petitioned  for  power  to  feu,  on  the 
ground  of  "  benefit,  and  necessary  for  the  proper  administration  of   the 
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estate,"  the  Court  grauted  the  petition  in  respect  that  "  great  loss 
would  be  incurred  if  we  did  not  do  what  is  asked,"  the  Lord  President 
(Inglis)  remarking  (p.  1034) :  "  The  true  test  of  the  safety  and  propriety 
of  granting  such  an  application  is  the  consideration  whether  there  is  an 
urgent  necessity  for  the  step  in  order  to  avoid  loss,  it  not  being  enough  that 
the  fact  of  granting  the  power  would  procure  advantage  to  the  estate." 

The  action  of  cognition  and  sale  is  now  comparatively  rare,  being  to  a 
great  extent  superseded  by  summary  petition  (see  White,  1855,  17  D.  599); 
but  it  has  been  said  to  be  the  expedient  course  for  tutors  to  follow,  except 
in  cases  of  urgent  necessity  (L.  Ivory  in  Mackenzie,  1853,  16  D.  60,  and  L. 
Curriehill  in  White,  ut  supra).  It  is  to  be  noted,  however,  that  by  sec.  2 
of  the  Trusts  Amendment  Act,  1884,  "  trustee"  shall  include  tutor,  in  the 
construction  of  the  Trusts  (Scotland)  Acts,  1861  to  1884;  and  it  would 
appear,  therefore,  that  tutors  can  now  apply  for  special  powers  on  the 
same  grounds  and  in  the  same  manner  as  trustees. 

[Juridical  Styles,  iii.  200 ;  Mackav,  Practice,  i.  362 ;  Mackay,  Manual, 
177;  Bell,  Com.  ii.  239;  Bell,  P^-m.  2084 ;  Ersk.  i.  7.  17;  ^\\^m\,  Practice, 
ii.  940;  Menzies,  Conveyancing,  32,782;  M.  Bell,  Conveyancing,  ii.  829.] 
See  Judicial  Factor  ;  Trustee. 


Cognition  and  Sasine.— Sec  Burgage. 
Cog"nitionis  Causa. — See  Constitution,  Decree  of. 


Cohabitation.— See  Marriage;  Divorce;  Desertion,  Judicial 
Separation. 


Co i  n .  — See  Money  ;  Coining. 


Coining". — By  the  old  customary  law  of  Scotland,  coining  offences 
were  punislied  capitally.  Fre(|uently,  but  not  invariably,  such  offences 
were  prosecuted  as  treason.  Crimes  relating  to  the  coin  were  also  dealt 
with  by  the  Acts  1449,  c.  29;  1469,  c.  40;  1540,  c.  99;  1540,  c.  124; 
1563,  c.  70 ;  and  1696,  c.  42.  The  last-mentioned  Statute  was  passed  to 
remove  doubts  as  to  what  was  the  proper  penalty  for  clipping  foreign 
money,  and  vending  it  for  good  after  it  had  been  clipped.  The  Act  made 
this  a  capital  offence,  but  it  at  the  same  time  declared  that  coining  offences 
were  no  longer  to  be  punished  as  treason.  The  Act  7  Anne,  c.  21,  which 
communicated  to  Scotland  the  treason  laws  of  England,  again  raised  all 
high  offences  against  the  coin  to  the  rank  of  treason.  But  by  the  law  of 
England  only  the  graver  coining  offences  were  treasonable.  Less  heinous 
offences  against  the  coin — such  as  coining  copper  money,  uttering  false 
British  coin,  coining  or  lightening  foreign  money — were  not  treasonable 
under  English  law ;  and  so,  in  Scotland,  offences  such  as  these  were 
punished  by  an  arbitrary  sentence. 

In  1861  an  Act  was  passed  (24  &  25  Vict.  c.  99)  to  consolidate  and 
amend  the  Statute  law  of  the  United  Kingdom  against  offences  relating  to 
the  coin,  and  prosecutions  against  coiners  now  proceed  under  this  Act. 
The  chief  provisions  of  the  Act  arc  these : — 
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1.  Interpretation  Section  (s.  \). — A'arious  ik^finitiuns  are  given 
in  this  section — 

"The  Queen's  current  ^(tkl  or  silver  coin  "  incudes  any  such  coin  coined 
in  any  lioyal  mint,  or  lawfully  current  in  any  part  (jf  the  Queen's  dominions. 

"  The  Queen's  copj)er  coin  "  includes  any  copper  coin,  and  any  coin  of 
bronzed  or  mixed  metal  coined  or  current  as  above. 

"  False  or  counterfeit  coin"  includes  current  coin  tampered  with  so  as 
to  resemble  any  of  the  Queen's  current  coin  of  a  higher  denomination. 

"  The  Queen's  current  coin  "  includes  any  C(jin  coined  in  a  lioyal  mint, 
or  lawfully  current  by  proclamation  in  any  of  the  Queen's  dominions. 

"  Having  in  custody  or  possession  "  includes  knowingly  having  in  the 
possession  of  another,  or  in  any  place,  whether  l)elonging  to  or  occupied 
by  the  person  accused  or  not,  or  whether  he  have  the  thing  for  his  own 
use  or  that  of  another  {Murray  and  Carmichacl,  1841,  2  Swin.  559 ; 
Sutherland  and  Gibson,  1848,  J.  Shaw,  135). 

II.  Oefexces  under  the  Statute. — 1.  Crime  and  Offence  — Y'n'?>i 
offence  of  knowingly  uttering  base  foreign  gold  or  silver  coin  (s.  20). 

Punishment. — Six  months'  im])risonment,  with  or  without  hard  labour. 

2.  Crime  and  Offence. — (1)  First  oil'ence  of  knowingly  uttering  base 
liritish  gold  or  silver  coin  (s.  9).  (2)  Uttering  as  I^ritish  gold  or  silver 
coin,  any  coin,  medal,  etc.,  which  is  of  less  value  than  the  coin  it  is  passed  off 
for  (s.  lo).  (3)  Uttering  base  British  copper  coin  (s.  15).  (4)  Having 
three  or  more  base  British  copper  coins,  with  intent  to  utter  (s.  15).  (5) 
Defacing  any  British  current  coin  by  stamping  names  or  words  upon  it 
(s.  IG).     (G)  First  oH'ence  of  making  base  inferior  ccjin  (s.  22). 

J*u.}iishme)it. — One  year's  imprisonment,  with  or  without  hard  labour, 
or  solitary  confinement. 

3.  Crime  and  Offence. — (1)  Exporting  any  counterfeit  British  current 
coin  without  lawful  authority  (s.  8).  (2)  Uttering  base  British  coin,  and 
either  (a)  havhig  in  possession  any  other  counterfeit  British  current  gold 
or  silver  coin,  or  (h)  on  the  same  day,  or  within  ten  days  next  ensuing,  com- 
mitting another  offence  of  uttering  base  British  coin  (s.  10).  (3)  A  second 
uttering  of  base  foreign  gold  or  silver  coin  (s.  21). 

Funishmcnf. — Two  years'  imprisonment,  with  or  without  hard  labour, 
or  solitary  confinement. 

4.  Crime  and.  Offence. — Knowingly  jiossessing  three  or  more  base 
British  gold  or  silver  coins,  with  intent  to  utter  them  (s.  11). 

ru)iishmrnt. — Five  years'  penal  servitude  (27  &  28  Vict.  c.  47,  s.  2),  or 
two  years'  imprisonment,  with  or  without  hard  labour,  or  solitary  confinement. 

5.  Hiuh  Crime  and  Offence. — (1)  Unlawfully  possessing  gold  or  silver 
taken  from  British  coin  (s.  5).  (2)  Making  base  liritish  copper  coin  (s.  14). 
(3)  flaking,  mending,  liuyiiig,  selling,  or  having  in  one's  custody  or  posses- 
sion instruments  for  counterfeiting  Jiritish  copper  coin  (s.  14).  (4)  I)ealing  in 
base  British  copper  coin  (s.  14).  (5)  Making  base  foreign  gold  or  silver  coin 
(s.  18).  (6)  Unlawfully  bringing  into  Ik'itain  base  foreign  gold  or  silver 
coin  (s.  19).     (7)  Second  offence  of  making  base  foreign  inferior  coin  (s.  22). 

Punishment. — Seven  years'  penal  servitude,  or  two  years'  imprisonment, 
with  or  witliout  hard  labour,  or  solitary  confinement. 

0.  Jliiih  Crime  and  Offence. — Lightening  British  current  gold  or  silver 
coin,  with  intent  that  it  may  thereafter  jiass  for  l^ritish  current  coin  (s.  4.) 

Punishjucnt. — Fourteen  years'  penal  servitude,  or  two  years'  imprison- 
ment, with  or  without  hard  labour,  or  solitary  continement. 

7.  IIi(/h  Crime  ayid  Offence. — (1)  Making  base  British  gold  or  silver  coin 
(s.  2).     (2)  Gilding  or  silvering  base  Britisli  coin,  or  pieces  of  metal,  with 
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intent  to  coin  the  same  into  counterfeit  coin  (s.  3).  (3)  Gilding  or  colouring 
British  current  silver  coin,  with  intent  to  make  it  pass  for  British  current 
gold  coin  (s.  3).  (4)  GilJhig  or  silvering  or  coluurhig  British  current 
copper  coin,  with  intent  to  make  it  pass  for  British  current  gold  or  silver 
coin  (s.  3).  (5)  Dealing  in  base  British  gold  or  silver  coin  (s.  6).  (6) 
Unlawfully  importing  base  British  gold  or  silver  coin  (s.  7).  (7)  An  offence 
of  (a)  uttering  base  British  gold  or  silver  coin ;  or  (h)  uttering  base 
British  gold  or  silver  coin,  aggravated  by  possession  of  another  base  coin, 
or  by  committing  a  similar  oft'ence  within  ten  days ;  or  (c)  possessing  three 
or  more  base  British  gold  or  silver  coins,  by  a  person  previously  con\dcted 
of  any  of  these  offences,  or  of  any  high  crime  and  offence  under  this  or  any 
previous  Act  relating  to  the  coin  (s.  12).  (8)  A  third  offence  of  uttering 
base  foreign  gold  or  silver  coin  (s.  21).  (9)  Making  or  mending,  or 
beginning  or  proceeding  to  make  or  mend,  or  buying  or  selling,  or  having 
in  one's  custody  or  possession,  instruments  for  cutting  or  stamping  British 
or  foreign  gold  or  silver  coin  (s.  2-4).  (10)  Unlawfully  conveymg  instru- 
ments or  metals  from  any  Eoyal  mint  (s.  25). 

Punishment. — Penal  servitude  for  life,  or  two  years'  imprisonment,  with 
or  without  hard  labour,  or  sohtary  confinement. 

Computed  Coiinterfcitinfj. — Sec.  30  provides  that  "  every  offence  of  falsely 
making  or  counterfeiting  any  coin,  or  of  buying,  selling,  receiving,  paying, 
tendering,  uttering,  or  putting  off,  or  of  offering  to  buy,  sell,  receive,  pay, 
utter,  or  put  off,  any  false  or  counterfeit  coin,  against  the  provisions  of  this 
Act,  shall  be  deemed  to  be  complete,  although  the  coin  so  made  or  counter- 
feited, or  bought,  sold,  received,  paid,  tendered,  uttered,  or  put  off,  or 
offered  to  be  bought,  sold,  received,  paid,  uttered,  or  put  off,  shall  not  be 
in  a  fit  state  to  be  uttered,  or  the  counterfeiting  thereof  shall  not  be 
finished  or  perfected."     (See  Logg,  1839,  2  Swin.  280.) 

Uttering. — The  Statute  does  not  require  that  a  counterfeit  coin  shall  be 
uttered  as  genuine.  (See  Broicn,  1833,  Bell,  Notes,  131 ;  Mooncy,  1851,  J. 
Shaw,  509.)  The  repeated  tendering  of  the  same  coin  does  not  amount  to 
the  aggravation  of  repeated  uttering  in  the  sense  of  sec.  10  of  the  Act. 
The  coin  uttered  on  the  second  occasion  must  be  different  from  that  uttered 
on  the  first  {Anderson,  1861,  4  Irv.  5).  A  charge  of  possession  of  coins 
cannot  be  made  under  the  Act  if  a  charge  of  uttering  the  same  coins  has 
also  been  made  {Weir  and  Hull,  1864,  4  Irv.  465). 

Indictment. — If  a  person  is  accused  of  two  separate  acts,  one  a  crime 
and  offence,  the  other  a  high  crime  and  offence  under  the  Act,  they  may  be 
charged  cumulatively  {Davidson  and  Francis,  1863,  4  Irv.  2^2;''  Wilsons, 
1866,  5  Irv,  302).  But  it  is  thouglit  that  if  a  person  is  charged  cumulat- 
ively with  a  crime  and  offence  and  a  high  crime  and  offence  where  only 
one  act  of  contravention  of  the  Act  has  taken  place,  the  charge  is  a  bad 
one  (Macdonald,  109;  see  Forhes,  1835,  Bell,  Notes,  133;  Broum,  1837, 
ih.:  Bohertson,  1837,  ih.\  3PAdam,  1847,  Ark.  326;  Watson,  1858,3  Irv. 
306 ;  Mullens,  1886,  1  Wliite,  306). 

[Hume,  i.  561 ;  Alison,  i.  451 ;  Ersk.  iv.  4.  22;  Macdonald,  101 ;  Ander- 
son, Criminal  Law,  136.] 

CoIIaboratcur.— See  Fellow- Work.mex. 


Collateral   Security.— The  term  "collateral  security,"  which 
is  not  a  technical  term  in  the  law  of  Scotland,  is  generally  employed  to 
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denote  a  ri^'ht  in  security  granted  by  a  debtor,  and  consisting  of  tbe  per- 
sonal obligation,  or  a  right  over  the  estate,  of  a  third  x^arty.  Thus,  where 
the  drawer  or  endorser  of  a  bill  discounts  it  with  a  liank,  and  assigns  t(j  the 
bank  a  security  he  has  received  from  the  acceptor,  the  security  is  commonly 
spoken  of  as  collateral. 

In  Banh-u2)tcij. — The  importance  of  the  distinction  between  collatenil 
securities,  as  above  defined,  and  securities  granted  by  an  obligant  over  his 
own  estate,  is  found  in  the  ranking  on  the  bankrupt  estate  of  the  debtor. 
Although  at  common  law  a  secured  creditor  is  entitled  to  be  ranked  for  his 
whole  debt  on  the  general  estate  (Bell,  Cuvi.  (IM'L.  ed.)  ii.  419;  Kirkcaldy, 
1841,  4  D.  202  ;  Mulleson,  1884, 11  K.  415),  yet  in  processes  of  sequestration 
or  cessio,  or  in  the  liquidation  of  a  company,  a  creditor  is  bound  to  value 
and  deduct  from  his  debt  any  security  which  he  holds  over  the  estate  of 
the  bankrujjt,  and  is  only  entitled  to  be  ranked  for  the  balance  (Ijankruptcy 
Act,  185G  (19  &  20  Vict.  c.  79),  s.  G5 ;  A.  S.  1882,  s.  7 ;  49  Vict.  c.  4:3,  s.  4). 
If,  however,  the  securities  held  by  the  creditor  are  collateral,  and  do  not 
extend  over  any  part  of  the  estate  of  the  bankrupt,  the  creditor  is  not 
bound  to  deduct  them.  Thus,  where  several  obligants  are  bound  for  a  debt, 
the  creditor  may  rank  on  the  estate  of  each  one  for  his  whole  debt,  subject 
to  the  limitation  that  he  is  not  entitled,  in  all,  to  draw  more  that  20s.  in 
the  £  (Bell,  Com.  (M'L.  ed.)  ii.  416 ;  and  see  Cautionary  Obligations), 
Similarly,  when  the  security  covers  a  subject  which  does  not  belong  to  the 
bankrupt,  it  need  not  be  deducted  {University  of  Glasgow,  1882,  9  1\.  G43). 
The  question  whether  a  security  is  or  is  not  part  of  the  estate  of  a  bank- 
rupt, is  to  be  solved  by  considering  whether  the  subjects  would,  but  for  the 
security,  have  passed  to  the  trustee  as  part  of  the  general  assets.  Thus 
the  date  which  is  to  be  looked  at,  is  the  date  of  sequestration ;  and  it  is 
immaterial  by  whom  the  security  was  granted,  or  to  whom  the  subjects 
belonged  at  the  date  of  granting.  Thus,  if  a  debtor,  after  granting  a  security 
over  property  belonging  to  himself,  should  transfer  the  subjects  covered  by 
it  to  a  third  party,  but  continue  liable  for  the  debt,  the  creditor  may  rank  in 
his  bankruptcy  without  deducting  the  value  of  the  security  (University  of 
Glasgow,  supra).  Conversely,  if  a  third  party  grants  a  security  as  a  collateral 
obligation,  but  the  subjects  over  which  it  extends  are  afterwards  acquired 
by  the  principal  debtor,  the  creditor,  in  ranking  on  the  estate  of  the  latter, 
must  value  and  deduct  the  security  {Boyal  Ban/c  of  Scothnid,  1882, 9  E.  679). 

It  is  held  that  the  terms  of  the  Goth  section  of  the  Bankruptcy  Act, 
1856,  by  which  a  creditor  is  bound  to  value  and  deduct  any  "  security  over 
any  part  of  the  estate  of  the  bankrupt,"  apply  only  to  securities  over  sub- 
jects of  which  the  actual  property  would,  but  for  the  security,  have  passed 
to  the  trustee.  They  do  not  cover  securities  over  subjects  to  which  a  third 
party  has  an  ex  facie  absolute  title,  even  although  the  bankrupt  has  the 
ultimate  beneficial  right,  because  all  that  the  trustee  in  bankruptcy  acquires, 
in  relation  to  such  subjects,  is  a  right  to  demand  a  conveyance  from  the 
party  having  the  title  of  property  to  them  (British  Linen  Co.,  1877,4  R.  651  ; 
Iioyal  Bank  of  Scotland,  1877,  15  S.  L.  Ii.  13).  Thus  the  partner  of  a 
company  granted  a  security,  for  a  company  debt,  over  subjects  to  which  he 
had  an  apparently  unqualified  title.  It  was  proved  that  he  held  the  sub- 
jects in  reality  in  trust  for  the  company,  but  it  was  doubtful  whether  the 
ereditor  (a  bank)  had  notice  of  the  trust.  On  the  bankruptcy  of  the  com- 
pany, the  creditor  was  held  to  be  entitled  to  rank  on  its  estate  without 
deducting  the  security,  on  the  ground  that  the  subjects  thereof  were  no  part 
of  the  bankrupt  estate  (Eoyal  Bank  of  Scotland,  1877,  15  S.  L.  E.  13). 

Collateral  Securities  on  Bills. — The  ranking  on  collateral  securities  may 
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often  present  difficulties  in  cases  where  two  persons  are  liable  for  the  same 
debt  (for  mstauce,  on  a  bill),  and  a  security,  granted  by  one  of  them  to  the 
other,  has  been  assigned  bv  him  to  the  common  creditor.  Thus  A.  receives 
an  advance  from  B.,  accepts  a  bill  for  it,  and  grants  a  security  in  favour  of 
B.  B.  discounts  the  bill  with  a  bank,  and  assigns  the  security.  On  the 
bankruptcy  of  A.  and  B.,  the  bank  is  entitled  to  rank  for  the  debt  on  the 
estate  of  each,  but  the  question  arises,  on  which  ranking  is  the  security  to 
be  deducted  ?  If  the  security  originally  conferred  on  B.  an  ex  facie  absolute 
title  to  the  subjects,  it  is  held  that  the  subjects  are  part  of  his  estate  in 
bankruptcy,  and  not  part  of  that  of  A.,  and  therefore  that  the  bank  must 
value  and  deduct  the  security  in  claiming  on  the  estate  of  B.,  and  may 
rank  for  the  whole  debt  upon  the  estate  of  A.  {British  Linen  Co.,  1877,  4  E. 
651).  If  the  security  is  originally  granted  to  B.  by  a  title  ex  facie  limited, 
and  by  him  assigned  to  the  bank,  it  is  an  undecided  point  upon  which 
estate  the  security  should  be  deducted.  (See  opposing  dicta  on  the  point 
by  Lord  Shand  and  Lord  Deas  in  British  Linen  Co.,  supra.)  On  the  one  hand, 
the  subjects  of  the  security  are  part  of  the  estate  of  A.,  and  therefore  the 
security  should  be  deducted  in  ranking  on  his  estate;  on  the  other  hand, 
A.  has  had  the  benefit  of  the  advance  for  which  the  bank  is  ranked,  and  it 
would  therefore  appear  more  equitable  that  his  estate  should  bear  the  full 
burden  of  the  debt,  and  that  the  ranking  on  the  estate  of  B.  should  be 
lightened  by  deducting  the  value  of  the  security. 

[Bell,  Com.  (M'L.  ed.)  i.  424;  ii.  361,  416  ;  Goudy,  Bankruptcy,  2nd  ed., 
330,  533.] 


Collateral  Succession. — On  the  failure  of  the  direct  line  of 
descent, — children,  grandchildren,  etc.,  of  the  deceased, — the  succession  opens 
next  to  the  collaterals.  The  following  statement  of  the  lines  of  succession, 
in  order  of  priority,  shows  the  place  which  is  taken  by  collaterals :  First, 
the  lineal  descendants  of  the  deceased.  Second,  brothers  and  sisters  and 
their  issue,  collaterals  of  the  deceased.  Third,  the  deceased's  father. 
Fourth,  brothers  and  sisters  of  the  deceased's  father  (the  father's  col- 
laterals) and  their  issue.  Fifth,  the  deceased's  grandfather ;  and  so  forth 
ad  infinitum  (Stair,  iii.  4.  3-7 ;  Ersk.  iii.  8.  5-9 ;  Bell,  Prin.  1657-68 ; 
M'Laren  on  Wills,  i.  71  and  72).  From  this  statement  it  will  be  seen  that 
collaterals  are  either  (1)  the  members  of  lines  of  legal  descent  flowing  from 
the  brothers  and  sisters  of  the  deceased  in  their  order  of  succession  ;  or  (2) 
the  members  of  lines  of  legal  descent  flowing  from  brothers  and  sisters  of 
an  ascendant  of  the  deceased  in  their  order  of  succession  (see  Ersk.  iii.  8.  89  ; 
Bell,  Prin.  1(565,  1650,  note  a;  M'Laren  on  Wills,  i.  71;  Ormiston,  1862, 
1  M.  10). 

I.  HcritaUc  Succession. — The  order  of  priority  amongst  collaterals  of 
the  same  branch  is  as  follows:  The  succession  opens,  first,  to  the  brothers 
german  in  descending  order  and  their  issue,  or,  where  the  deceased  is  youngest 
brother,  then  to  the  immediate  elder  brother  german  and  his  issue.  Second, 
failing  brothers  german,  then  to  sisters  german  and  their  issue,  equally 
amongst  them  as  heirs-portioners.  Third,  failing  brothers  and  sisters  ger- 
man, to  the  half-brothers  consanguinean  and  their  issue :  if  of  a  younger 
family,  in  descending  order  from  eldest  to  youngest ;  if  of  an  elder,  in  the 
inverse  order,  following  the  rule  that  heritage  descends  before  ascending 
(Johnson,  1G81,  Mor.  14871;  Grant,  1757,  Mor.  14874).  Fourth,  failing 
half-brothers  consanguinean,  to  hciif-sisters  consanguinean  equally  amonget 
them  as  heirs  portioners  (Ersk.  iii.  8.  89;  Bell,  I^ri'n.  1661-65;  M'Laren 
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on  Wills,  i.  75).  The  same  order  is  followed  amongst  the  collaterals  of 
each  ascending  branch.  An  exception  to  this  rule  existed,  as  reganls  suc- 
cession to  conqufst  (see  Conquest),  until  the  abolition  (jf  the  distinction  be- 
tween heritage  and  conquest  by  the  Conveyancing  Act  of  1874  (37  &  38 
Vict.  c.  94,  8.  37). 

II.  Moveable  Succfssion. — Collaterals  take  the  same  place  in  order  m 
moveable  as  in  heritable  succession,  and  in  each  collateral  branch  the 
relatives  of  the  full  blood  and  tht-ir  descendants  precede  those  of  the  half- 
blood  consanguinean  and  their  descendants  (Gnnmil,  1729,  'Slav.  14877). 
The  following  dilVerences  exist  in  tin'  method  of  distribution:  (1)  The 
l)rinciple  of  distribution  is  that  of  eiiual  division  amongst  all  the  next  of 
kin,  or  relations  nearest  in  degree  to  the  deceased,  and  thus  there  is  no 
primogeniture  or  preference  of  males;  (2)  there  was  no  distinction  between 
heritage  and  conquest  (Ersk.  iii.  92  ;  Bell,  Frin.  lHGO-61 ;  2  Bro.  Supp.  018  ; 
(3)  until  25th  May  1855,  there  was  no  representation,  as  in  heritage 
(M'T^ren,  i.  117-19).  The  Moveable  Succession  Act  of  that  year  (18 
Vict.  c.  23)  introduces  representation,  sec.  1,  in  certain  circumstances,  with 
this  proviso:  "provided  always  that  no  representation  shall  be  admitted 
among  collaterals  after  brothers  and  sisters  and  their  descendants."  It 
has  been  held  {Onniston,  18(52,  1  M.  10)  that  in  this  Statute  "collaterals" 
is  used  in  the  wider  sense;  and  that  amongst  collaterals  more  remote 
than  brothers  and  sisters  and  their  descendants,  e.g.  cousins  germau,  there 
is  no  representation. 

The  following  provisions  of  the  same  Act  also  affect  the  position  of 
collaterals  in  succession.  Sec.  3  provides  tliat  the  surviving  father  takes 
one-half  of  the  succession  with  the  collaterals  of  the  principal  branch  ; 
sec.  4,  that  where  the  mother  survives,  predeceased  by  the  father,  she 
takes  one-third  with  the  collaterals ;  and  sec.  5  admits  brothers  and  sisters 
uterine  to  one-half  the  succession,  failing  brothers  and  sisters  german  and 
consanguinean. 

See  Succession  ;  Coxs.\nguine.\n  ;  Utkrixe;  Conquest. 


CoIIatiO  bonorum.— Under  the  earlier  rioman  law,  emanci- 
pated children  had  no  right  of  succession  to  their  father,  either  as  sui 
hcredcs  or  as  agnates ;  for  their  emancipation  had,  in  the  eye  of  the  law, 
made  them  strangers  to  their  father's  family.  The  prators  corrected  this 
injustice,  and  granted  emancii)ated  children  the  privilege  of  succession 
to  their  father,  equally  with  their  brothers  and  sisters  who  remained  in  the 
power  of  the  paterfamilias  at  his  death.  It  would,  however,  have  been 
unfair  to  have  allowed  the  emancipated  children  both  to  take  their  share  of 
the  family  estate  and  to  retain  the  property  which  they  had  acquired  since 
their  emancipation  gave  them  proprietory  capacity,  while  the  unemancipated 
children  were  exclusively  contined  to  their  share  of  the  family  estate.  The 
praitor  remedied  this  injustice  by  requiring  the  emancipated  children  to  make 
a  collatio  honuritm,  i.e.  to  bring  into  hotchpot  all  property  acquired  by  them 
in  the  interval  between  their  emancipation  and  the  death  of  their  father  {Di(j. 
37,  G.  1.  14).  Property  in  the  nature  of  pecalium  castrense  and  quasi  castreme, 
which  would  not  have  passed  to  the  father  even  though  the  child  had  not 
been  emancipated  at  all,  did  not  require  to  be  collated  {Dig.  37.  G.  1.  15). 

Collation.— The  common  law,  on  feudal  principle,  adopts  primo- 
geniture and  an  undivided  estate  as  the  rule  of  succession  in  heritage,  but 
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equal  distribution  among  the  next  of  kin  as  the  rule  of  succession  in 
moveables.  Equity  seeks  to  modify  the  hardships  thence  in  many  cases 
arising,  by  the  doctrine  of  collation,  whereby,  where  the  heir  in  heritage  is 
also  one  of  the  next  of  kin,  the  whole  succession,  heritable  and  moveable, 
may  be  thrown  into  one  mass,  and  equally  shared  among  the  next  of  kin, 
includiniT  the  heir.     This  is  termed  Collatio  inter  hcvrcdes. 

A  similar  equital)le  interference  takes  place  in  the  adjustment  and 
distribution  of  the  legitim  fund ;  but  it  occurs  in  two  difterent  sets  of 
circumstances.  The  heir  may  claim  to  participate  in  the  legitim,  in  which 
case  he  must  collate.  This  is  a  branch  of  Collatio  inter  hccrcdes,  and  is 
treated  as  such.  Or  a  child  already  substantially  provided  for  may,  not- 
withstanding, claim  his  share  of  legitim.  A  preference  in  favour  of  any 
individual  child  or  children,  by  reason  of  advances  made  during  the 
parent's  life,  is  avoided  by  requiring  such  advances  to  be  collated  or  brought 
in  computo,  if  the  child  who  has  received  them  claims  legitim,  so  as  to 
equalise  the  division.     This  is  termed  Collatio  infer  liberos. 

1.  Collatio  inter  h.eredes. 

(1)  It  is  a  question  difficult  of  determination,  whether  equity  confers 
a  privilege  or  imposes  a  restriction  on  the  heir  in  heritage.  Is  the 
heir  in  heritage  who  happens  also  to  be  one  of  the  next  of  kin  excluded  at 
common  law  from  the  moveable  succession,  and  only  permitted  in  equity 
to  participate  therein,  on  condition  of  sharing  his  heritage  with  the  next  of 
kin  or  younger  children  ?  Or  is  he  entitled  at  common  law  to  share  with 
the  other  next  of  kin  or  younger  children  in  the  dead's  part  or  legitim 
respectively,  and  is  his  right  restricted  in  equity  in  their  favour  by  the 
equitable  condition  that  he  nmst  collate  ? 

The  institutional  writers  appear  to  have  leaned  to  the  view  that  the 
heir  was  de  Jure  excluded  from  any  participation  in  the  moveable  estate, 
and  the  early  decisions  seem  to  point  in  the  same  direction  (Stair,  iii.  8.  48  ; 
Ersk.  iii.  9.  3;  Law,  1553,  Mor.  2365;  Kennedy,  1G22,  Mor.  8163;  Murray, 
1678,  Mor.  2372  ;  Trotter,  1681,  Mor.  2575).  In  the  case  of  Justice  (1737, 
Mor.  8166),  however,  the  heir  at  law,  being  an  only  son,  was  held  entitled 
to  legitim  against  his  father's  testamentary  disponees,  the  Court  holding 
that  the  heir  is  no  less  entitled  to  a  legitim  than  the  other  children, 
though,  if  he  insist  on  it,  he  must  collate ;  and  declaring  that  the  right  to 
demand  collation  is  a  privilege  personal  and  peculiar  to  the  executor  at 
law,  and  to  no  other.  This  decision  is  equivalent  to  saying,  that  where  the 
heir  "is  the  only  child,  lie  is  just  in  the  case  as  if  he  had  collated."  Bvit  if 
so,  it  is  hardly  possible  to  contend  that  he  has  no  inherent  right  to  legitim, 
but  merely  an  equitable  privilege. 

Where  the  rest  of  the  children  have  renounced  their  legitim,  the  heir, 
if  he  be  not  included  in  the  renunciation,  is  free  to  claim  the  whole.  It 
was  so  found  in  a  question  with  stranger  residuary  legatees  {Panmure, 
1856,  18  D.  703).  Marten  (1749,  Mor.  8167),  where  the  contrary  was 
found  in  a  question  with  another  child,  is  a  doubtful  decision. 

(2)  Prior  to  the  passing  of  the  Moveable  Succession  Act  of  1855,  an  heir 
who  was  not  at  the  same  time  one  of  the  next  of  kin  was  not  entitled  to  a 
share  of  the  moveables,  altliough  he  offered  to  collate  the  heritage.  Tims 
aunts  and  uncles  entirely  excluded  a  nephew,  son  of  their  elder  brother. 
By  the  2nd  secticjn  of  that  Act,  however,  the  privilege  of  collation  was 
extended  not  only  to  the  eldest  or  only  son,  })ut  also,  in  a  modified  form, 
to  the  younger  cliildren,  and  to  the  daughters,  as  lieirs-portioners  of  a 
predeceasing  heir  {Jamieson,  1896,  33  S.  L.  R.  397). 
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(3)  In  addition  to  its  being  a  privilege  of  the  heir,  collation  is  an 
"  arbitiiiry  "  and  "nnilateral  ])roceeding"  on  his  ])art  {Kennedi/,  1843,  G 
D.  40  (Ld.  Fullerton);  Mitchell,  1852,  14  D.  318).  The  personal  repre- 
sentatives cannot  compel  him  to  collate ;  and  any  agreement  for  an  equal 
division,  containing  conditions  which  the  law  does  not  prescribe,  is  not 
collation. 

(4)  An  heir  of  provision,  if  he  he  also  heir  alioqui  successuru.'^,  must 
collate  if  he  claims  a  share  of  the  executry  {Baillie,  23  Feb.  1809,  F.  C. ;  Fishers 
Trs.,  1844,  7  D.  12'J).  The  same  principle  is  applicaljle  to  heirs  of  entail 
{Litile  Gilmour,  13  Dec.  1809,  F.  C).  In  that  case  the  heir  of  entail,  being  heir 
alioqul  succe.^.'iiiru.';,  is  called  on  to  collate,  not  the  value  of  the  entire  estate, 
but  only  of  his  own  life-interest  {Anslruihcr,  183G,  14  S.  272  ;  Breadalhone, 
183C,  2  S.  &  M'L.  377).  On  the  other  hand,  where  an  heir  of  provision 
who  is  not  heir  alioqui  siiccfssurus  succeeds,  he  does  not  require  to  collate 
{Duhe  of  BuccUwjh,  1G77,  Mor.  23G9  ;  Ecu  Crawford,  1794,  :Mor.  2384)  when 
claiming  a  share  of  the  executry ;  but  a  younger  son  succeeding  to  his 
father  as  heir,  in  consequence  of  his  elder  brother  dying  in  apparency,  was 
found  bound  to  collate  {Law,  1553,  Mor.  2363). 

(5)  The  position  of  hcirs-portioners  in  the  matter  of  collation  is  pecu- 
har  (Ersk.  iii.  9.  3),  for  in  their  case  tlie  law  of  primogeniture  has  no 
place,  and  the  whole  estate,  heritable  and  moveable,  is  tlie  common  portio 
legitima,  in  which  they  are  equally  entitled  to  share  (per  Ld.  Meadowbank 
in  Little  Gilmour,  IW  Dee.  1809,  F.  C).  When,  therefore,  an  estate  was 
entailed  on  the  eldest  daugliter  and  her  heirs-male,  it  was  found,  in  a 
question  with  the  other  heirs-portioners,  that  she  could  still  claim  an  equal 
share  of  the  moveables,  without  collation  {Jiiccarts,  1770,  Mor.  2378). 

(6)  "When  the  heir  succeeds  by  will  to  a  share  of  the  moveable  estate,  he 
cannot  be  called  on  to  collate  {Brown,  1G8G,  Mor.  2375)  ;  for  as  tliis  privilege 
is  only  necessary  to  enable  him  to  assert  his  right  as  one  of  the  next  of  kin, 
it  cannot  extend  to  rights  from  which  the  next  of  kin  are  excluded 
{Sinclair,  8  E.  749).  On  the  other  hand,  where  the  heir  is  excluded  by 
will  from  participation  in  the  moveables,  though  on  collation  he  may  claim 
a  share  of  legitim,  he  cannot  demand  a  corresponding  share  of  dead's  part 
(Bell,  Cy7/i.,  3rd  ed.,  p.  96;  Clark,  1835,  13  S.  326;  Johnston,  1847,  9  D. 
1387;  Fanmure,  1856,  18  D.  703). 

(7)  Collation  is  a  doctrine  peculiar  to  the  law  of  Scotland,  and  there- 
fore an  heir  in  foreign  heritage  cannot  claim  moveable  succession  in  Scot- 
land unless  he  collate.  But  an  heir  in  Scottish  heritage,  claiming  under 
the  English  Statute  of  Distril)utions,may  do  so  without  collation  {Robertson, 
18  Feb.  1817,  F.  C;  Hay  Balfour,  1793,  3  Tat.  300). 

(8)  The  heir  has  an  option  as  to  the  mode  of  carrying  tlie  collation  into 
effect.  The  institutional  writers  dcscrilie  collation  as  a  communication  of 
the  heritable  estate  itself  with  the  other  next  of  kin  ;  and  after  the  case  of 
Murrarj  (1678,  :Mor.  2372),  it  cannot  be  doubted  that  the  heir  sufficiently 
discharges  his  obligation  by  making  up  a  title  to  the  heritable  estate,  and 
executing  a  conveyance  of  it  in  favour  of  himself,  and  the  other  personal 
representatives  'pro  indiviso  in  proportion  to  their  respective  interests,  and 
is  not  l)ound  to  settle  on  the  footing  of  a  money  payment.  On  the  other 
lianil,  in  some  cases  a  conveyance  pro  indiviso  is  impossible,  e.g.  in  the  case 
of  entails,  and  the  heir  of  entail  sutHciently  discharges  his  obligation  by 
collating  the  value  of  his  life-interest;  and  in  the  ease  of  Fisher  (^1850,  13 
D.  245)^  it  was  settled  that  the  heir  has  the  option  of  retaining  the  estate, 
and  paying  over  its  value  in  money  to  the  executors  as  part  of  the  fund  for 
division,  and  tliat  the  executors  cannot  require  a  specific  conveyance. 
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IL    COLLATIO   INTER   LIBEROS. 

It  often  happens  that  occasions  arise  which  lead  a  father  to  make 
advances  to  one  or  more  of  his  children,  e.g.  for  the  purpose  of  setting  a 
son  up  in  a  profession  or  trade,  or  providing  a  marriage  portion  for  a 
daughter.  The  law,  however,  which  gives  to  children  a  right  to  an  equal 
share  of  the  legitim,  views  with  disfavour  any  alienation  by  which  such 
eipiality  is  disturbed,  and  requires  any  child  who  has  received  such  an 
advance  to  attribute  it  to  his  share  of  legitim,  under  certain  limitations. 
These  limitations  apply  (1)  to  the  class  for  the  benefit  of  which  the  doctrine 
has  been  introduced ;  (2)  to  the  nature  of  the  advance. 

(1)  Collation  only  operates  among  those  children  ivho  liavc  not  discharged 
their  rigid  to  legitim,  and  it  operates  only  inter  se,  and  not  in  questions  with 
third  parties,  such  as  the  relict  (Stair,  iii.  8.  46). 

Accordingly,  neither  is  a  child  bound  to  collate  advances  so  as  to 
increase  the  relict's  share,  nor  is  the  relict  required  to  collate  donations 
which  she  may  have  received  from  her  husband  during  his  life  so  as  to 
increase  the  legitim  of  the  children  (Boss,  1627,  Mor.  2366 ;  Balmain,  1719, 
Mor.  2378  ;  Trevelyan,  1873,  11  M.  516  ;  Keith,  19  D.  1040).  Nor  are  the 
children  called  on  to  collate  with  the  executors  {Keith,  supra ;  Clark, 
1835,  13  S.  326). 

Tlie  converse  was  upheld  in  the  case  of  Fisher  (3  D.  1181).  There  a 
daughter  who  was  claiming  legitim  was  found  not  entitled  to  insist  on  her 
brother,  the  residuary  legatee,  collating  any  part  of  the  residue,  although 
he  was  founding  on  his  undischarged  claim  for  legitim  for  the  purpose  of 
reducing  her  share.  And  collation  operates  only  among  those  children  who 
are  actually  claiming  legitim.  In  Monteith  (1882,  9  E.  982)  it  was  held  that 
where  children  who  have  received  advances  from  their  father  have  elected 
to  take  the  provisions  given  to  them  by  their  father's  will,  thus  discharging 
their  right  to  legitim,  they  cannot  be  called  upon  to  collate  these  advances 
by  the  child  who  is  claiming  legitim  for  the  purpose  of  increasing  his  share. 
In  short,  the  "  sphere  of  collation  is  confined  to  the  adjustment  of  accounts 
between  the  children  who  are  claiming  adversely  to  the  will "  (M'Laren  on 
Wills,  3rd  ed.,  p.  325).  There  is  no  collation  between  children  and  grand- 
children (Stair,  iii.  8.  26). 

(2)  It  may  be  said  generally,  that  any  advances  made  by  a  father  out  of 
his  moveable  estate,  for  the  purpose  of  setting  up  a  child  in  a  profession  or 
trade,  or  as  a  marriage  portion,  must  be  collated  (Stair,  iii.  8.  45 ;  Ersk. 
iii.  9.  24;  Bell,  Prm.  s.  1588). 

Such  advances,  however,  must  (a)  be  from  moveable  estate  ;  for  it  is  only 
when  the  fund  from  which  legitim  is  derived  is  diminished,  that  collation  is 
necessary  (Ersk.  iii.  8.  46).  Accordingly,  a  child,  not  being  the  heir,  is  not 
called  (m  to  collate  heritage  specially  disponed  (Marshall,  1829,  8  S.  110). 

(h)  The  advance  must  be  of  such  a  nature  that  neither  the  father  nor 
his  executor  can  claim  repayment.  Loans  or  ordinary  debts  cannot  be 
made  the  subject  of  collation  :  they  must  be  paid  into  the  general  executry 
(Wehster,  1859,21  D.  915). 

(c)  The  father's  intention  in  making  the  advance  must  be  considered. 
But  whether  a  father  intended  a  certain  advance  t(j  be  a  jircrcipx-um  or 
not  is  often  doubtful.  Stair  and  Erskine  (Stair,  iii.  8.  26 ;  Ersk.  iii.  9.  25) 
are  both  at  one,  that  collati(m  operates,  unless  it  has  been  ex2)ressly  provided 
to  the  contrary  by  the  fatlier :  and  this  view  has  been  affirmed  in  several  cases 
(Skinner,  Mor.  1172;  Corsan,  Mor.  2367;  Bey,  Mor.  2379).  Lord  Eraser 
(H.  &  W.,  3rd  ed.,  p.  1039),  following  the  opinion  of  Viunius,  considers  tliat 
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the  prohibition  need  not  be  express,  and  that  a  father'b  intention  can  be 
inferred  from  facts  and  circumstances.  In  the  case  of  provisions  contained 
in  antenuptial  marriaijc.  contract!^,  not  declared  to  be  in  satisfaction  of 
k't'itim,  the  result  of  the  autlujritics  seems  to  be,  that  in  a  (piestitjn  willi  the 
father's  trustees  or  executors  there  is  no  collation,  but  in  a  question  with 
other  children  claiming  legitim  tliey  must  be  collated  (Stair,  i.  5.  G  ;  Mua- 
tciih,  0  11.  982). 

{(l)  Testamentary  provisions,  being  chargeable  against  executry  «jr  dead's 
part,  are  not  re(piired  to  l)c  collated,  as  tliey  do  not  diminish  the  fund  from 
which  legitim  is  taken  ;  and,  generally,  it  may  be  said  that  "  collati<jn  applies 
to  provisions  as  distinrjuished  from  j^ifj/fnt'uts  under  obediential  oUajations, 
or  which  are  made  on  the  footing  of  contract"  (Stair,  iii.  8.  20;  Er.sk. 
iii.  9.  24;  Bell,  Pnw.  1588;  M///o,'l833,  11  S.  032;  Wchster,  1859,  21  D. 
915). 

College  of  Justice. — Prior  to  1532,  various  attempts  had  been 
made  to  establish  a  Supreme  Civil  Court  in  Scotland,  but  the  results  had 
not  been  satisfactory.  The  Courts  set  up  were  found  to  be  defective  in 
constitution  and  limited  in  jurisdiction.  By  Act  of  Parliament  passed  in 
1532  (erroneou.sly  cited  by  some  authorities  as  1537),  King  James  v.,  in 
order  to  "  establish  a  permanent  Order  of  Justice,"  instituted  "  a  college  of 
fourteen  persons  with  a  president  to  sit  and  decide  upon  all  actions  civil." 
The  Court  thus  instituted  is  said  by  Sir  George  Mackenzie  to  have  been 
established  upon  the  model  of  the  Parliament  of  Paris.  The  Court,  as  such, 
is  now  known  as  the  Court  of  Session,  and  the  term  College  of  Justice  is 
the  collective  name  given  to  those  persons  who  are  connected  with  the 
Court  in  the  administration  of  justice  (see  Session,  Court  of). 

Members. — The  following  are  the  members  as  declared  by  Statute  or  Act 
of  Sederunt,  namely,  Judges  or  Senators   (1540,  c.  93),  now    reduced   to 
thirteen  (1  Will.  iv.  c.  69),  Advocates,  Clerks  of  Session,  Clerks  of  the  Bills, 
Writers  to  the  Signet,  the  Depute  Clerks  of  Session  and  their  substitutes, 
one  in  each  Clerk's  ofiice,  the  Depute  Clerks  of  the  Bills,  the  Director  of 
Chancery,  his  depute  and  two  clerks,  the  Writer  to  the  I'rivy  Seal  and  his 
depute,  the  Clerks  of  the  General  Pegister  of  Sasines  and  Hornings,  the 
Macers,  the  Keeper  of  the  Minute  Book,  the  Keeper  of  the  Polls  of  the 
Inner  and  Outer  House,  the  Keeper  of  Judicial  Pecords  of  the  Court  of 
Session,  the  Assistants  to  the  Principal  Clerks  of  Session,  and  the  Auditor 
of   the   Court   of  Session   (A.  of  S.  23rd  February  1G87,  1  &  2  Geo.  iv. 
c.  38,  s.  32).     By  A.  of  S.  1687  (I.e.),  which  expressly  declared   who  were 
members,  the  privileges  thereby  declared   were  extended    to  "one  actual 
servant   of   each   Lord   of   Session,  one   servant   of   each    Advocate,   four 
extractors   in  each   of   the  Clerk's  offices   of   the  Session;    two  servants 
employed  by  the  Clerk  of   Pegister  in  keeping   the  Public  Pegister,  the 
Keeper  of  the  Session  House,  and  the  Keeper  of  the  Advocates'  Library.     It 
is  always  hereby  declared  that  if  any  of  these  servants  and  others  to  whom 
the  foresaid  privileges  are  extended  shall  keep  merchant  shops,  taverns,  or 
ale  houses,  or  exercise  any  other  trade  within  the  burgh,  they  shall  not 
enjoy  any  of  the  privileges  above  mentioned."     Though  these  servants  and 
others  were  thus  declared  entitled  to  the  privileges  mentioned  in  the  Act 
of  Sederunt,  it  may  be  questioned  whether  they  were  thus  made  or  recog- 
nised as  members  of  the  College  of  Justice. 

The  Solicitors  before  the  Supreme    Courts   have   never  been  declared 
members  by  any  Statute  or  Act  of  Sederunt,  but  they  have  been  recognised 
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as  such,  and  their  right  seems  never  to  have  been  challenged  {Macintosh, 
1820,  4  S.  736 ;  Bruce,  1833,  11  S.  313). 

The  holders  of  certain  other  offices  now  abolished  used  to  be  members 
(6  Anne,  c.  26,  s.  11 ;  59  Geo.  in.  c.  35,  s.  36 ;  and  Acts  cited  ut  supra). 

Privileges. — Members  of  the  College  of  Justice  at  one  time  enjoyed 
considerable  privileges,  the  reason  given  being,  "  because  the  saidis  personis 
mone  awaite  daylie  upoun  our  said  Sessioun  except  at  feriat  times  "  (Act 
1532,  c.  68).  These  privileges  related  to  (a)  tajcation,  (h)  actions, 
{a)  A  general  exemption  from  taxation  was  conferred  by  various  Statutes 
(1532,  c.  68;  1540,  c.  93;  1597,  c.  281;  1661,  c.  23),  but  the  privilege 
seems  from  an  early  period  to  have  been  confined  to  impositions  levied  by 
the  town  of  Edinburgh.  By  a  decree  of  the  Court  (embodied  on  account  of 
its  importance  in  the  A.  of  S.  23rd  February  1687,  referred  to  above)  in 
The  Culle(je  of  Justice  v.  Town  of  Edinlurgh  (Mor.  2402},  the  members  of  the 
College  were  found  exempt  from  payment  (1)  of  the  annuity  levied  for 
payment  of  the  minister's  stipend ;  (2)  of  watching  and  warding,  and  any 
impositions  for  the  same;  (3)  of  customs,  causey  mails,  shore  dues,  and 
other  impositions  laid  on  goods  carried  to  or  from  the  city.  They  were 
also  exempt  from  payment  of  poor  rates  {Town  of  Edinburgh,  1788, 
Mor.  2418;  affd.  25th  March  1790.  See  also  Balfour,  Fracticks,  270; 
Christian,  1779,  Mor.  2416).  The  privilege  has  now  in  all  cases  ceased, 
having  been  either  expressly  abolished  (as  by  8  &  9  Vict.  c.  83,  s.  50, 
with  regard  to  poor  assessments)  or  having  fallen  into  desuetude. 
(h)  Members  had  a  right  to  sue  and  be  sued  exclusively  in  the  Court  of 
Session  (A.  of  S.  19th  February  1537,  1555,  c.  39 ;  1587,  c.  42 ;  1672, 
0.  16,  s.  16  ;  Balfour,  Fracticks,  270 ;  Stair,  iv.  1.  42).  This  involved  a 
liability  to  be  sued,  as  well  as  a  right  to  sue,  in  the  Court  of  Session  in 
actions  otherwise  excluded  from  its  jurisdiction  {Jaynieson,  21  Feb.  1815, 
F.  C. ;  Bruce,  1833,  11  S.  313).  The  privilege  had  to  be  pleaded  {LaicUaiv, 
9  June  1801,  F.  C,  M.  App.  Arrest.  No.  4).  The  privilege  has  been 
abolished  by  Statutes  1  &  2  Vict.  c.  41,  s.  35 ;  16  &  17  Vict.  c.  80,  s.  48  ; 
and  13  &  14  Vict.  c.  36,  s.  17.  Members  of  the  College  of  Justice  are 
forbidden  by  Act  1594,  c.  220,  to  purchase  heritage  while  it  is  the  subject 
of  a  depending  lawsuit,  and  this  has  been  construed  to  apply  to  all 
subjects  of  depending  suits  (Bell,  Frin.  s.  36).     See  Buying  of  Pleas. 

[See  Shand,  Fractice,  i.  39-133  ;  Mackay,  Practice,  i.  84  ct  scq. ;  Stair, 
ii.  3.  3;  Ersk.  i.  3.  12.] 


Colliers  and  Salters. — See  Adscpjpti  vel  Adsckipti  Gleb^e. 


Collision. — The  leading  object  of  this  article  is  to  state  briefly  and 
in  the  most  general  way  the  sj)ecialties  of  the  law  of  reparation  for  negli- 
gence in  the  case  of  collision  between  ships.  To  a  considerable  extent 
ordinary  rules  apply,  and  these  call  for  no  special  notice.  Claims  for  loss 
of  life  in  respect  of  collision  may  be  made  by  the  same  persons,  and  no  other, 
who  can  claim  in  the  ordinary  case.  What  constitutes  negligence  or  con- 
tributory negligence  may  be  ascertained  by  reference  to  common  law 
principles.  As  the  navigation  of  a  ship  at  sea  involves  a  high  degree  of  care 
a,nd  skill  and  presence  of  mind,  there  is  negligence  if  the  collision  is  due  to 
want  of  the  care  and  skill  of  a  competent  seaman,  applied  with  due 
presence  of  mind  to  the  emergencies  which  arise  at  sea.  On  the  other  hand, 
in  general,  there  is  no  responsibility  if  the  casualty  is  due  either  to  want 
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only  of  extraordinary  care  and  skill,  or  tu  mistakes  and  errors  of  judg- 
ment induced  l>y  sudden  peril,  such  as  a  man  exercising  care  and  skill,  and 
having  ordinary  presence  of  mind,  may  conniiit  in  what  has  been  called  the 
agony  of  the  collision  (Ilissc  JJrus.,  15  11.  4!J8).  The  specialties  in  the  law 
are  due  to  the  fact  that  ships  are  navigated  on  the  iiigh  seas,  and  are 
subject  to  the  law  maritime,  to  Statute  law,  and  perhaps,  above  all,  to 
the  regulations  for  preventing  collision  at  sea,  which  in  this  country 
rest  on  Statute  (Merchant  Shi])ping  Act,  1894),  but  are  also  International 
Regulations, 

Inevitable  Accident. — In  the  general  case  there  is  no  liability  if  tlie 
collision  is  due  to  no  fault  on  the  part  of  either  ship  in  the  sense  already 
explained  (see  The  Toward,  13  K.  342 ;  The  William  Lindsay,  L.  A.  5  V.  C. 
338;  The  Merchant  Prince  (1892),  P.  p.  179). 

Inscrutable  Fault. — The  same  result  follows,  though  there  must  have 
been  fault  somewhere,  if  there  is  no  sufficient  evidence  to  show  which  ship 
is  at  fault  (Marsden  on  Collision,  3rd  ed.,  p.  2;  but  see  Bell's  Com.,  i. 
(M'L.  ed.),  p.  G26). 

Both  Ships  at  Fault. — If  the  collision  is  due  to  the  fault  of  both  ships, 
the  whole  damage  is  divided  {Hay,  2  Sh.  Scot.  App.  Ca.  395  ;  Boettcher,  23 
D.  322).  In  such  a  case  the  owner  of  cargo  on  board  either  ship  can  only 
recover  one-half  the  loss  from  the  other  {Hay,  vt  sup. ;  2'he  Milan  Lush,  388  ; 
but  see  The  Bernina  (No.  2),  12  P.  1).  58,  per  L.  Esher,  83 ;  Chartered 
Mercantile  Bank  of  India,  10  Q.  B.  IJ.  521);  but  he  has  whatever  claim  the 
general  law  and  his  shipping  contract  gives  him  against  the  ship  in  which 
his  goods  are  carried  {Chartered  Mercantile  Bank  of  India,  ut  supra). 

This  special  rule  applies  only  to  cases  of  collision  between  ships  {The 
Zeta  (1893),  A.  C.  468).  It  does  not  extend  to  the  case  of  a  ship  coming  in 
contact  with  something  not  a  ship,  or  to  those  in  charge  of  one  ship  doing 
injury  to  another  without  collision  {M'Kniyht,  22  E.  607,  H.  L.  13  T.  L.  Pi. 
p.  53).  The  ordinary  rules  as  to  contril)utory  negligence  were  applied  where 
u  ship  stranded  entering  a  port,  and  the  harbour  authorities  were  sued  for 
the  negligence  of  the  harbour-master  in  the  orders  he  gave  the  ship  {Eenney, 
18  R  294,  H.  L.  19  R  11).  But  there  is  collision  between  ships  when,  e.g., 
one  ship  comes  into  contact  with  the  anchor  of  another,  or  with  her  towing 
rope  when  in  tow  of  a  tug  (Marsden,  3rd  ed.,  p.  137).  A  collision  between 
two  ships,  due  partly  to  the  fault  of  one  and  ])artly  to  the  fault  of  a  third,  is 
within  the  rule  {The  Enylishman  (1894),  P.  239) ;  but  two  ships  in  fault  for 
collision  with  a  third  are  each  liable  in  the  whole  loss  of  the  latter  (77^; 
Avon,  1891,  P.  7  ;  The  Englishman,  ut  sup.).  It  has  no  application  to  claims 
for  loss  of  life  due  to  collision  {The  Bernina  (Xo.  2),  12  P.  D.  58,  13  App. 
Ca.  1).  This  is  the  rule  in  England,  and  the  same  rule  has  been  applied 
in  the  Sheriff  Court  in  Scotland  after  litigation  on  the  point  (Boyd,  Se. 
L.  Review,  x.  p.  302).  There  have  been  numerous  cases  in  the  Supreme 
Court  without  any  suggestion  being  made  that  the  Admiralty  rule  applies 
{e.g.  Carse,  22  R.  475).  In  cases  where  the  rule  does  not  api)ly,  tlie  ordinary 
law  as  to  contributory  negligence  takes  its  place  {e.g.  Benney,  ut  supra).  In 
cases  where  it  does,  the  mode  of  adjusting  the  claim  is  to  deduct  one-half  of 
the  damage  least  in  amount  from  one-half  of  the  larger  damage,  and  to  give 
decree  for  the  balance.  There  is  a  single  liabihty  only,  not  counter  claims 
— each  falling  to  be  sustained  (The  Khedive,  7  App.  Ca.  795). 

One  Ship  alone  at  Fault. — In  this  case  that  ship  alone  is  liable. 
We  have  spoken  of  the  liability  as  that  of  the  ship ;  but  it  is  primarily 
that   of  those  who  are  either  themselves  at  fault,  or  are  responsible  for 
those  who  have  been.     In  the  case,  e.g.,  of  a  ship  demised  to  charterers 
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who  employ  and  pay  the  crew,  the  shipowner  is  not  responsible  personally 
for  the  fault  of  the  crew  in  bringing  about  a  collision  (see  Baumwoll 
(1893),  A.  C.  8. 

Compulsory  Pilotage. — A  shipowner  is  not  liable  for  loss  by  collision  due 
to  the  fault  of  a  pilot  employed  by  him  compulsorily,  i.e.  in  obedience  to 
statutory  or  other  law  (Mercliant  Shipping  Act,  1894,  s.  333).  The  pilot  is 
not  his  servant.  But  if  his  ship  is  at  fault,  the  shipowner  has  to  show  that 
the  collision  was  primarily  due  to  the  fault  of  the  pilot.  He  will  satisfy 
this  onus  by  proving  that  the  proximate  cause  was  an  order  of  the  pilot; 
but  if  the  casualty  were  contributed  to  by  defect  in  the  ship,  or  want  of  care 
on  the  part  of  the  crew,  e.g.  in  the  matter  of  look-out,  or  in  failing  to  carry 
out  the  pilot's  orders,  then,  however  grave  the  fault  of  the  pilot,  the  owner 
will  have  to  answer  for  the  casualty  {Clyde  Navvjation  Co.,  1  App.  Ca.  790 ; 
see  also  Tlie  Strathspey,  18  E.  1048).  In  some  cases,  though  there  is  an 
obligation  to  employ  a  pilot,  the  pilot  is  only  an  adviser,  and  the  master 
remains  in  command.  In  such  cases  there  is  no  room  for  the  defence  {Guy 
Manncring,  7  P.  D.  52,  132). 

If  the  collision  is  due  to  the  fault  of  a  pilot  compulsorily  employed  by 
one  ship,  and  also  to  the  fault  of  those  for  whom  the  shipowners  are  respon- 
sible on  board  the  other,  the  former  ship  recovers  only  one-half  her  damage 
{The  Hector,  8  P.  D.  218).  The  actual  wrong-doer,  e.g.  the  pilot,  when  the 
collision  is  due  to  his  fault,  is  of  course  personally  liable  {The  May,  20  E. 
224). 

Maritime  Lien  for  Collision. — There  is  a  maritime  lien  of  the  nature 
of  a  hypothec  over  a  ship  in  collision  for  the  loss  due  to  fault  on  the 
part  of  those  in  charge, — other  than  a  pilot  compulsorily  employed,  or 
some  other  person  for  whom  the  shipowners  or  those  in  control  of  the 
ship  have  no  responsibility.  The  lien  may  be  discharged  by  laches  in 
making  it  good,  but  it  takes  precedence  of,  e.g.,  a  purchaser  without  notice ; 
a  mortgagee  or  a  prior  bottomry  bondholder  (Marsden,  pp.  82,  83  et  seq. ; 
M'Knight,  ut  sup.).  This  case  decides  that  the  law  maritime  of  the  United 
Kingdom  is  the  same  in  the  three  countries. 

There  has  been  question  whether  the  lien  is  good  in  cases  where  those 
in  fault  are  not  the  servants,  or,  in  the  ordinary  sense,  the  agents  of  the 
shipowner.  It  has  been  recently  held  there  is  no  lien  where  the  ship  is  a 
wreck,  and  the  accident  is  due  to  insufficient  lighting  on  the  part  of  port 
authorities  {The  Utopia  (1893),  A.  C.  491);  but  it  has  at  least  been 
suggested  that  there  is  a  lien  in  a  case  where  the  ship  is  in  possession  of  a 
charterer,  to  whom  the  ship  is  demised  {The  Tasmania,  13  P.  D.  110), 
There  is  no  lien  if  the  ship  has  been  wrongfully  taken  out  of  the  owner's 
possession. 

Limitation  of  Lialility. — By  Statute,  liability  in  the  case  of  collision  is 
limited,  where  there  is  not  personal  fault  on  the  part  of  the  owner,  to  the 
amount  of  £8  per  ton  where  there  is  loss  only  of  ship  or  goods,  and  £15 
per  ton  if  this  amount  is  needed  to  satisfy  claims  for  loss  of  life  or  personal 
injury.  But  as  the  statutory  limitations  are  not  confined  to  cases  of 
collision,  this  subject  will  be  dealt  with  in  its  proper  place  (Merchant 
Shipping  Act,  1894,  s.  503). 

The  shipowner  may  agree  to  waive  his  right  to  limit  his  liability  {The 
Satanita  (1895),  P.  248 ;  H.  L.  Clarke,  13  T.  L.  E.  p.  58). 

Begulations  for  Preventing  Collision  at  Sea. — In  most  cases  the  question 
of  liability  turns  on  the  observance  or  non-observance  of  these  regulations. 
The  present  statutory  warrant  for  the  Orders  of  Council  by  which  the 
regulations  are  promulgated  is  the  Merchant  Shipping  Act,  1894,  s.  418, 
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and  they  are  of  statutory  force.  The  ro;;,nilations  are  truly  international, 
having  been  adopted  by  all  important  maritime  nations.  'Jliev  make 
pr()\nsi(jn  for  the  lights  to  be  carried  by  sliips  and  vessels;  the  signals  to  bo 
used  in  log,  etc.,  by  ships  in  distress,  and  by  which  one  ship  may  indicate 
her  course  to  another ;  and  the  steering  and  sailing  rules  to  be  observed  by 
sln'ps  api)r()aehing,  meeting,  or  crossing  each  other  so  as  to  involve  risk  of 
collision.  There  are  also  special  regulations  for  fishing-boats,  etc.  Tiie 
regulations  apply  to  all  ordinary  sea-g(jing  craft  of  whatever  size,  but  they 
have  been  held  not  to  apply  to  a  small  rowing-boat  engaged  in  fishing  in 
the  Firth  of  Clyde  {Carse,  ut  sup. ;  see  also  Gas  Float  Whitton,  No.  2 
(1895),  r.  ;;01,  V2  T.  L.  K.  lOO).  They  apply  to  navigable  rivers  such 
as  the  Clyde  {Little,  9  1\.  118);  but,  as  is  expressly  stated  in  the  regulations 
(art.  25),  they  are  subordinate  to  any  special  rule  duly  made  by  local 
authority  relative  to  the  navigation  of  any  harbour,  river,  or  inland 
navigation.  The  regulations,  however,  apply  so  far  as  not  inconsistent  with 
the  special  rules  {Little,  ut  supra). 

The  limits  of  this  article  forbid  a  detailed  examination  of  the  different 
regulations.  A  breach  of  the  regulations  by  a  ship  which  has  been  in 
collision  entails  the  very  serious  statutory  consequence  that  she  is  there- 
upon deemed  in  fault  for  tlie  collision  without  actual  proof  of  negligence 
(Merchant  Shipping  Act,  1894,  s.  419). 

The  exact  meaning  of  this  enactment  has  been  the  sul»ject  of  serious 
controversy,  but  its  true  construction  has  now  been  in  the  main  settled ; 
and  the  following  principles  nuiy  be  stated  with  regard  to  tiie  way  that 
Courts  look  at  the  regulation  : — 

(1)  It  is  not  necessary  to  show  that  the  breach  of  regulation  has  brought 
about  the  collision  in  whole  or  in  part.  The  Statute  presumes  this  ;  but  if  it 
can  be  shown  that  the  infringement  could  hy  no  jjossibilitij  have  contributed 
to  the  collision,  the  ship  will  not  be  deemed  in  fault  {Fanny  J/.  Caroill, 
13  App.  Ca.  455,  note;  D.  of  Buccleuch,  15  P.  D.  86 ;  (1891)  A.  C.  310). 

(2)  It  is  provided  that  regard  is  to  be  had  to  dangers  of  naviga- 
tion, and  to  any  special  circumstances  which  may  render  necessary 
departure  from  the  special  rules  in  order  to  avoid  immediate  danger 
(art.  23).  Accordhigly,  a  steamship  has  been  held  excused  for  non- 
compliance with  perhaps  the  most  important  regulation  affecting  steam- 
ships approaching  each  other  so  as  to  involve  risk  of  collision,  viz. 
that  they  are  to  slacken  s])eed,  or  stop  and  reverse  if  necessary  (art.  18), 
i.e.  if  a  seaman  of  ordinary  skill  and  prudence  should  deem  it  necessary, 
witii  the  knowledge  he  has  at  the  time  {'The  Ceto,  14  App.  Ca.  670;  also 
The  Lancashire  (1894),  A.  C.  1),  where  the  non-compliance  afforded  the 
best  chance  of  averting  or  minimising  the  results  of  a  collision,  even 
though  in  fact  the  collision  was  neither  averted  nor  minimised  {The 
Benares,  9  P.  D.  16). 

The  same  principle  applies  to  other  regulations. 

(3)  As  regards  art.  18,  at  any  rate,  it  will  not  excuse  a  breach  of  that 
regulation,  that  the  master  or  officer  in  charge  had  reasonable  ground  for 
thinking  that  it  was  better  not  to  slacken  speed  or  stop  and  reverse,  if,  in 
point  of  fact,  departure  from  the  rule  was  not  the  best  course  to  ttike. 
The  regulations  give  no  discretion  on  this  point  unless  departure  is 
necessary  {The  Stoomrarf,  5  App.  Ca.  876). 

(4)  In  cases  where  the  regulations  have  in  fact  been  broken  because, 
through  the  fault  of  the  other  ship,  or  from  inevitable  accident,  the 
officer  in  charge  has  suddenly  been  placed  in  a  position  of  peril,  and  in  the 
agony  of  the  moment  has  disregarded  the  regulations,  the  ship  will  not 
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be  held  in  fault,  provided  the  officer  acted  with  ordinary  care,  skill,  and 
presence  of  mind  {Hinc  Brothers,  ut  st/j).). 

(5)  Though  a  regulation  in  fact  applies,  a  ship  will  not  bo  held  in  fault 
for  not  conforming  to  it  if  those  in  charge  could  not  reasonably  know  that 
it  applied  (The  Theodore  H.  Band,  12  App.  Ca.  247). 

Where  one  of  two  ships  is  under  obligation  to  keep  out  of  the  way 
of  the  other,  the  latter  has  to  keep  her  course  (art.  17).  The  second 
ship  will  rarely  be  held  in  fault  if,  notwithstanding  art.  23,  she  fails  in 
sufficient  time  to  take  steps  to  avoid  the  collision  by  departing  from  her 
course,  even  though  this  may  have  l)een  the  right  thing  to  do  {7'he 
Tasmania,  15  App.  Ca.  223;  but  see  The  Mcmnon,  4  T.  L.  E.  501). 
Where  a  ship  saw  another  ship  crossing  her  so  as  to  involve  risk  of 
collision,  and  the  second  ship  was  under  obligation  to  keep  out  of  the  way 
of  the  first,  it  was  held  no  breach  of  the  regulations  that  tbe  first  ship, 
when  she  saw  the  risk,  contented  herself  with  a  second  whistle  of  warning, 
there  being  then  time  for  the  other  ship  to  keep  out  of  the  way,  and  only 
stopped  and  reversed  in  terms  of  art.  18  when  she  saw  her  signal  still 
disregarded.  Seamen  are  not  called  on  to  assume  that  another  ship  is 
being  navigated  with  gross  want  of  care  unless  this  is  clear  {Thomas  Wilson, 
Hons,  &  Co.,  1894,  A.  C.  IIG.     See,  however.  The  Mcmnon,  ut  supra). 

It  has  been  pointed  out  that  it  needs  a  high  degree  of  necessity  to 
warrant  a  ship,  bound  to  keep  her  course  (art.  17),  departing  from  it,  as  by 
so  doing  she  may  frequently  bring  about  collision  {The  Ilirjhgate,  62 
L.  T.  (N.  S.)  841). 

(6)  In  certain  cases  there  is  a  presumption  of  fault,  e.g.  against  a  ship 
overtaking  another  and  coming  into  collision  with  hex  {The  Hilda,  12  E.  76)  ; 
or  running  down  a  ship  at  anchor  in  daylight,  or  at  night,  when  it  is 
proved  the  latter  had  her  anchor -light  duly  burning  {Tlie  Indus,  12 
r.  D.  46). 

(7)  However  important  the  regulations,  ships  must  be  navigated  in  a 
seamanlike  manner,  and  with  all  ordinary  prudence,  altogether  apart  from 
the  regulations  (art.  24).  If  not,  and  the  failure  to  do  so  has,  according  to 
general  principles,  contributed  to  the  collision,  the  ship  will  be  deemed  in 
fault. 

The  same  result  will  follow  the  breach  of  local  regulations  with  regard 
to  particular  waters  ;  but  unless,  by  Statute,  it  is  otherwise  provided,  a 
breach  of  such  regulations  does  not  infer  the  statutory  penalty. 

Failure  to  Stand  hy. — If  two  ships  are  in  collision,  and  one  of  them  fails 
to  stand  by  the  other,  so  far  as  she  can  do  so  without  danger  to  herself,  the 
collision  is,  in  absence  of  proof  to  the  contrary,  deemed  to  have  been  caused 
by  the  wrongful  fault  of  the  person  in  charge  (Merchant  Shipping  Act, 
1894,8.422). 

Tug  and  Tov:. — In  England  there  has  been  considerable  litigation  over 
the  respective  liabilities  of  tug  and  tow  in  cases  of  collision  between  ships, 
where  one  of  them  in  collision  has  been  either  towing  or  being  towed  by 
another  ship  ;  and  it  is  suggested  that  the  law  may  be  different  according 
as  the  action  is  raised  at  common  law  or  in  Admiralty  (see  Marsden,  3rd 
ed.,  185  el  seep).  In  Scotland  it  seems  clear  that  tliere  is  only  one  rule,  but 
the  question  what  that  rule  is  does  not  seem  to  have  been  formally 
considered  and  decided.  In  a  recent  insurance  case  it  was  assumed  that  the 
rules  in  Admiralty  actions  in  England  a])]»ly  {Baine  &  Johnson,  17  E.  1016  ; 
afid.  H.  L.  1891,  A.  C.  401).  It  is  submitted  this  is  so,  and  these  rules  may  be 
shortly  stated.  As  was  stated  in  the  case  just  referred  to,  the  tug  and  ship 
in  tow  are  for  some  purposes  treated  as  one  ship.     Where  the  tug  is  under 
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obligation  to  obey  the  orders  of  the  tow,  a  collLsicju  betwc^eii  the  t(jw  and  a 
third  sliip,  due  to  the  fault  of  the  tii<f,  has  been  held  to  involve  the  tow 
in  liability  {The  Simiuad,  5  V.  D.  1!4I);  but  in  a  more  recent  case,  Ld. 
Hanneii,  while  holding  tliat  it  was  the  duty  of  the  tow  to  exercise  control 
over  the  tug  to  prevent  her  doing  damage,  seemed  to  be  of  opinion  that 
if  those  on  l»oard  the  tow  were  al)Solut('ly  free  from  blame,  there  might  be 
no  liability  (yy^t;  Xlubc,  l;J  P.  I).  55).  The  tow  will  also  be  held  lial)le  for 
collision  between  the  tug  and  another  ship  if  she  is  wholly  or  partly  in 
fault  therefor ;  but  according  to  the  view  of  L.  Hannen  in  the  case  just 
referred  to,  she  will  not  be  so  liable  if  she  is  wholly  free  from  blame. 

If  the  controlling  voice  in  the  navigation  rests,  not  with  the  tow,  but 
with  the  ship  towing  her,  it  seems  clear  that  the  tow  is  not  liable  for  a 
collision  unless  it  is  due  to  fault  of  her  own  {The  American  and  Tlte  Syria, 
L.  ]J.  G  P.  C.  127 ;  The  Qiticlste]),  15  P.  D.  196). 

Collision  of  Shijjs  vith  IlarJmcn,  or  other  Ohjcc/s  not  S'hijos.  —  Jn  these 
cases,  apart  from  Statute,  the  rules  of  the  common  law  apply. 

By  the  Harbours,  Docks,  and  Piers  Act,  1847,  s.  74,  the  owner  of  a 
ship  which  damages  the  harbour  or  works  under  charge  of  the  commis- 
sioners acting  under  an  Act  incorporating  the  general  Act,  is  answerable 
for  the  damage.  The  meaning  of  the  Act  has  been  the  subject  of  most 
serious  difference  of  opinion.  In  the  case  of  The  Paver  Wear  Comrs. 
(2  App.  Ca.  743),  it  was  held  by  the  House  of  Lords  that  the  owner  was 
not  liable  for  injury  to  a  pier  done  by  his  ship  due  to  the  act  of  God ;  but, 
as  was  pointed  out  in  a  very  recent  case  in  the  same  House,  the  reasons  for 
this  judgment  were  of  the  most  varying  character  (per  Ld.  Herschell,  Tlie 
Sliip  Crystal,  1894,  App.  Ca.  508),  and  the  judgment  may  possibly  still  be 
reconsidered.  The  latter  case  settles  that  tlie  owner  is  he  who  is  owner  at 
the  time  expense  is  incurred,  and  not  the  owner  at  the  time  of  the  casualty. 
But  see  Jlovard  Smith  &  Son,  1896,  A.  C.  p.  579. 

Damaycs. — Damages  are  ascertained  according  to  the  ordinary  rules.  It 
has  been  held  that  the  pursuer  is  entitled  to  recover  the  cost  of  repairing 
damage,  witliout  any  deduction  in  respect  new  materials  are  substituted 
for  old.  Dillicult  questions  arise,  hi  cases  of  collision,  how  far  the  loss  has 
been  due  to  the  fault  of  the  wrong-doer ;  or  has  been  aggravated  by  want 
of  care  on  the  part  of  those  in  charge  of  the  injured  ship.  So  also  with 
regard  to  whether  certain  damage  is  too  remote  to  be  recovered.  But  as 
these  questions  fall  to  be  determined  by  the  ordinary  rules  in  actions  of 
reparation,  they  are  not  fully  considered  here.  It  may  be  mentioned 
that  in  England  it  has  not  been  the  practice  to  give  damages  for  loss 
of  market  to  cargo  on  board  a  ship  injured  by  collision  {The  Nottinfj  Hill, 
9  P.  D.  105.  See,  as  to  average  contribution,  The  Marpessa,  1891,  P.  403). 
Damages  are  given  for  loss  of  profit  on  a  charter  annulled  through  delay 
due  to  collision  {The  Star  of  India,  1  P.  466) ;  also  in  respect  of  loss  of 
earnings  of  a  fishing-boat  {the  ResoMc,  L.  P.  8  P.  D.  109).  In  the  ordinary 
case,  when  a  dredger  belonging  to  a  public  harbour  Board  is  damaged,  the 
Board  are  not  allowed  a  sum  bv  way  of  demurrage  for  loss  of  the  use  of 
the  dredger  {The  Emerald  (1896),  P.  192). 

Costs.— In  the  case  of  actions  for  collision  where  both  ships  are  held  in 
.  fault,  the  usual  rule  is  to  give  no  costs  to  either  party ;  but  this  rule  is 
affected  by  an  admission,  or  tender  of  admission  of  fault  or  part  fault,  on 
the  part  of  either  ship.     In  other  cases  costs  follow  the  event. 

Nautical  Assessors. — In  cases  of  collision,  the  Courts  may  have  the  aid 
of  nautical  assessors  (Xautical  Assessors  (Scotland)  Act,  1894). 

Insurance. — The  underwriters  on  an  ordinary  policy  are  liable  for  injury 
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by  collision  to  the  ship  insured,  though  due  to  the  fault  of  tliose  in  cliarge  of 
her ;  but  tliero  is  no  claim  against  them  in  respect  of  claims  by  anotlier  ship 
against  the  ship  insured.  The  practice  is  now  universal  to  make  provision 
for  tliis  case  l»y  a  clause  which  is  known  as  the  running -down  clause, 
whereby,  according  to  an  ordinary  form,  the  underwriters  agree  that  if  the 
ship  insured  comes  into  collision  with  any  other  ship,  and  the  assured  shall 
in  consequence  become  liable  to  pay  any  sum  not  exceeding  a  limit  stated 
in  the  clause,  the  underwriters  will  pay  such  proportion  of  three-fourths  of 
the  sum  paid  as  tlieir  subscriptions  bear  to  tlie  insured  value  of  the  ship. 
Provision  is  also  made  as  to  costs,  and  claims  for  loss  of  life  or  personal 
injury  are  excluded.  In  a  Scottish  case  it  was  held  tliat  life  claims  were 
covered  by  tlie  clause  unless  excluded  (Ouri/,  22  1).  955) ;  but  the  contrary 
has  been  held  in  England  (Yai/la,  5  B.  &  S.  58),  and  it  is  thought  the 
case  of  Coey  would  be  held  overruled.  It  has  been  held  that  this  clause 
makes  the  underwriters  responsible  for  their  proportion  of  tlie  loss  due  to 
collision  between  the  tug  of  a  ship  insured  and  a  third  ship  for  which  the 
owners  of  tlie  ship  insured  were  responsil)le  (Uaine  cO  Johnson,  tit  sv/pra). 

It  is  the  practice  of  the  shipowner  to  cover  himself  in  respect  of 
collision,  so  far  as  tlie  ordinaiy  policy  with  running-down  clause  does  not 
protect  him,  by  entering  the  ship  with  a  Protection  Club. 

See  Limitation  of  Liablity  ;  liErAKATiox  ;  Neciligence  ;  Contributoky 
Negligence. 

]\Iarsden  on  Collisions  at  Sea. — Note. — Scotch  cases  have  been  quoted 
wherever  applicable,  rather  than  English  ;  but  of  course  the  cases  in  England 
have  been  much  more  numerous,  and  should  always  be  referred  to. 


Collusion  is   a   defence   to   an    action  of  divorce,  and   a   ground 
of   reduction   of  the  decree.     It  is  a  term  not  very  easy  to  define.     Its 
denotation  is  simpler  than  its  connotation.     It  may  perhaps  be  said  to  be 
any  fraudulent  agreement  between  the  parties  to  divorce  proceedings  for 
any   of  the   following   purposes : — 1.  That   one  of   them   shall  commit  a 
matrimonial    offence    in    order    that    the   other  may   be  able   to  obtain  a 
divorce  {Todd,  18GG,  L.  R   1   P.   &  D.  121;  Eraser,  //.   &   W.  ii.   1194). 
2.  That  a  false  case  shall  be  presented,  or  pertinent  and  material  facts, 
whether    sufficient    to    establish    a    defence    or   not,   withheld    from    the 
Court  (see  H.  v.   C,  1860,  1   S.  &  T.  G17 ;  Butler,  1890,  15  P.    D.    74  ; 
Barnes,   1867,  L.  E.   1   P.   &  D.  505;  Rogers  [1894],  P.   161;  Bonaparte 
[1892],  P.  402).     3.  That  the  action  shall  be  conducted  in  a  certain  way, 
and  subject  to  certain  stipulations,  and  shall  be  undefended  (Eraser,  H.  & 
W.  ii.  1195^;  ChurchvMrd  [1895],  P.  7 ;  see  Shaw,  1868,  L.  E.  3  H.  of  L.  Ca. 
55  ;  Chisinis  case,  Macqueen's  House  of  Lords  Practice,  582  ;  and  Edward's 
case,  ib.,  583.     But  see  Graham,  1881,  9  E.  327.     And  the  Court  might  take 
the  view  that  there  was  collusion  even  where  there  was  no  express  agreement 
that  there  should  be  no  defence,  if  it  appeared  that  the  action  was  being 
XJrosecuted  in  concert.     Eor  any  agreement  as  to  the  conduct  of  divorce 
proceedings  is  calculated  to  arouse  the  suspicion  of  the  Court  that  there 
may  be   an   attempt   to  prevent  a  full  and  fair  disclosure  of  the  whole 
circumstances  which  have  led  to  the  bringing  of  the  action  (see  Churchward, 
ut  sujn'u). 

In  Graham,  1881,  9  E.  334,  Ld.  Young  doubts  if  it  would  be  collu- 
sion for  a  husband  who  believed  himself  entitled  to  a  divorce,  to  promise 
his  wife  a  provision  on  condition  that  she  al)stained  from  putting 
forward  a  false  defence.     Although  the  Court  might  take  a  lenient  view  of 
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sucli  iin  iigreeiueiit  wlicii  coiiiiJcLcly  satisfied  that  it  was  made  with  honest 
intentions,  it  is  hunil)ly  thought  that  any  such  paction  is  primd  facie  very 
objectional)b,  and  in  direct  conlHct  witli  the  Oath  of  Calumny  (q.v.) 
(see  (JliurchirKid,  ut  supra). 

Where  the  parties  concur  in  getting  up  evidence  in  support  of  the  ease, 
the  Court  may  hokl  coUusion  estabhshed,  altlnjugli  it  is  not  shown  that 
the  evidence  is  false  {Mhhjdcy,  1801,30  L.  d.  V.  &  M.  50;  IJoijd,  1861, 

30  I..  J.  r.  &  M.  97;  see  C'hurchirard,  ut  supra),  liut  the  fact  of  the 
wife,  the  defender,  receiving  money  from  the  pursuer's  scdicitor  to  attend  at 
the  trial  for  identification,  was    lield   not    to  be  collusion  {Harris,  18G2, 

31  L.  J.  Mat.  Ca.  160). 

The  essence  of  collusion  is  concert,  and  therefore  it  would  not  be 
collusion  for  one  of  the  spouses  to  commit  adultery  in  the  hope  that  the 
other  might  bring  a  divorce,  but  with  no  agreement  to  that  effect  (  Waller, 
1844,  17  Scot.  Jur.  87 ;  Fraser,  H.  (&  W.  ii.  1194).  It  is  grave  misconduct 
on  the  part  of  a  law  agent  to  assist  the  parties  in  concealing  from  the  Court 
the  true  facts  of  the  case  (see  ^..S^,6'.  Socictji  v.  Officer,  1893,  20  l\.  1106). 

Who  mai/  take  the  Plea  ? — It  is  only  in  a  very  curious  state  of  circum- 
Btances — such  as  a  change  of  mind  at  the  last  moment  before  the  trial — 
that  the  plea  would  be  likely  to  be  stated  by  the  principal  defender.     But 
it  would   appear   to   be   competent  (see  Lothian,  Consistorial  Law,  155 ; 
:Mack;iy,  M<tnual,  483).      It  might  no  doubt  be  taken  l»y  any  subsidiary 
defender,  including  a  co-defender,  or  by  creditors  whose  rights  would  be 
prejudiced  (see  Ersk.  i.  6.  45).     And  now,  by  sec.  8  of  the  Conjugal  Eights 
Act,  1861  (19  &  20  Vict.  c.  90),  the  plea  might  be  taken  by  the  Lord  Advocate. 
It  was  formerly  said  that  it  woidd  be  incompetent  to  state  such  a  plea 
after  the  oath  of  calumny  had  been  administered,  or  to  reduce  a  divorce  on 
the  ground  of  collusion  (Ersk.  i.  6.  45 ;  see  Greenhill,  1822,  1  8.  296 ;  affd.  2 
Sh.  App.  435  ;  St.  Auhjn,  1814,  in  Fergusson,  Divorce  Cases,  276  ;  Homphray, 
.ih.    365;     Uttcrton,   ib.   23;    Mackay,  Manual,  483).      But  it  is  thought 
this  rule  would   not   now    be    followed,   inasmuch   as   it   seems   to    lose 
sight  of  the  consideration  that  divorce  is  not  entirely  2>i'ivati  juris  (Fraser, 
H.  cC-  W.  ii.  1196).     A  defender  wlio  has  allowed  decree  of  divorce  to  be 
pronounced  in  absence,  may  afterwards  come  forward  and  ask  a  reduction 
on  the  ground  that  the  decree  was  obtained  by  collusion  {Stewart,  1863,  1 
]\L  449  ;  Graham,  1881,  9  E.  327).     It  is  not  so  clear  that  the  pursuer  in  the 
divorce  could  afterwards  claim  that  it  had  been  procured  by  his  own  fraud 
(see  per  Ld.  Young  in  Graham,  ut  siqyra.     But  see  Bonaparte  [1892],  V.  402). 
It  is  a  striking  fact  that  there  appears  to  be  no  reported  case  in  Scotland 
in  which  the  plea  of  collusion  has  been  sustained  (Fergusson,  Divorce  Cases, 
363  ;  Fraser,  ii.  1194).     Tins,  it  is  to  be  feared,  is  due  not  to  the  infrequency 
of  the  ollcnce,  but  to  the  facility  wiili  which  it  may  be  concealed.     In 
England  such  cases  as  are  brought  to  light  would  in  general  pass  unde- 
tected were  it  not  for  the  carefid  inquiries  made  on  liehalf  of  the  C^ieen's 
Proctor,  acting  under  23  &  24  Viet.  c.  144,  s.  7.     It  is  to  be  regretted  that 
the  provision  of  the  Conjugal  Eights  Act,  1861,  s.  7,  giving  to  the  Lord 
Advocate  analogous  powers,  has  in  practice  been  almost  a  dead  letter.     In 
only   one    or    two    cases   has    there   been   any    intervention    by  the    Lord 
Advocate  {Ealsfon,  1881,8  E.  371).     Although,  for  this  reason,  the  cases 
are  almost  all  English,  the  doctrine  that  collusion  is  a  bar  to  divorce  is  not 
doubtful  {Graham,  ut  siip7r(). 

Forcifin  Divorce  obtained  hy  Collusion  u:ill  not  he  recognised. — If  it  is 
shown  tiiat  a  foreign  Court  was  misled  by  the  parties  into  the  belief  that  it 
had  jurisdiction,  a  decree  of  divorce  so  fraudulently  procured  will  not  stand 
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if  it  be  afterwards  elialleiiged  in  the  Court  of  the  parties'  true  domicile 
{Shaw,  18GS,  L.  E.  o  E.  &  I.  App.  55,  see  per  L.  Westbury,  82 ;  Dolfliin, 
1859,  7  H.  of  L.  Ca.  390,  per  L.  Kmgsdown,  422  ;  Harvey,  1882,  8  App.  Ca. 
43 ;  Bonaparte  [1892],  P.  402.     See  Diyokce  ;  Calumny,  Oath  of. 

[See  Eraser,//.  cO  W.  ii.  1194;  Lothian,  Consistorial  Law,  155;  Mackay, 
Manual,  483;  Bishop,  Marriage  and  Dicorcc,  ii.  s.  249;  Walton,  //.  &  W. 
53,  441.] 


Combination.— See  Tkade  Union;  Strike. 


Comity,  COmitaS. — Courtesy,  friendly  intercourse,  politeness, 
generosity,  goodwill :  Private  International  Law  (Phillimore,  vol.  iv.).— Story 
(ConJUct  of  Lav:s,  s.  38)  says  of  the  phrase  "comity  of  nations":  "It  is  the 
most  appropriate  phrase  to  express  the  true  foundation  and  extent  of  the 
obligation  of  the  laws  of  one  nation  within  the  territories  of  another."  In 
sec.  33,  he  discusses  and  answers  objections  to  the  use  of  the  term  "  comity." 
This  doctrine  is  expressly  adopted  by  Wheaton  (Boyd's  3rd  ed.,  s.  79), 
by  Foelix  {Demangcat,  i.  22,  ii.  49),  and  by  Phillimore  {ut  supra). 
It  had  been  previously  laid  down  by  Huber  (Guthrie's  Savigny,  2nd  ed., 
p.  509 ;  Story,  s.  29)  in  liis  third  axiom ;  and  this  particular  use  of  the 
term  may  be  traced  through  him  to  Proculus,  who,  in  Dig.  49.  15.  7.  1,  uses 
the  phrase  "  populi  majestatem  comitcr  conservare."  It  appears  from 
Gicexo,  pro  Balho  (16,  35),  and  other  classical  texts,  that  this  was  a  formula 
in  treaties  of  peace,  where  the  word  "  comiter  "  seems  to  suggest  a  liberal, 
as  opposed  to  a  strict,  interpretation  (cf.  Lewis  and  Short,  Latin  Diet.  s.v. 
"  Comiter  "). 

Erskine  {Lust.  iii.  2.  39)  declares  that  "  this  comitas  is  founded  not  only 
in  the  highest  policy  ....  l)ut  in  the  essential  rules  of  equity"  (cf.  iv. 
3.  4,  where  ex  comitate  is  contrasted  with  ex  necessitate). 

The  doctrine  of  comity  was  adversely  criticised  by  ]\PQueen,  L.  J.  C,  in 
Watson  (1791),  Bell's  8vo  Cases,  at  p.  106;  by  Lord  Brougham,  in  Yates, 
3  CI.  &  Fin.  544,  at  p.  586,  and  in  Warrender,  2  CI.  &  Fin.  529 ;  and  by  the 
Court  of  Queen's  Bench  in  Schihshy,  L.  II.  6  Q.  B.  at  p.  159.  But  the 
maxims  of  Ilul^er  and  statc^ment  of  Story  above  quoted  are  referred  to 
without  express  disapproval  by  Lord  Wensleydale  in  Fcnton,  3  Macq.  at 
p.  548. 

Notwithstanding  the  authority  of  Phillimore,  it  may  be  said  that  the 
doctrine  is  now  universally  rejected  on  the  continent  of  Europe,  in  America, 
and  in  this  country.  It  was  repudiated  by  the  Institute  of  International 
Law  in  1874  {Annuaire  dc  VLnHtitut,  i.  123 ;  Ecvuc  de  droit  interyiationcd, 
viL  362).  The  fallacies  of  Story's  argument  are  exposed  by  recent  editors 
of  the  Conflict  of  Laics  (Redfield,  Gth,  Bennett,  7th,  ed.,  s.  38(x;  Bigelow, 
8th  ed.,  p.  36,  a  long  and  valuable  note).  Cf.  Kent,  Com.  (13th  ed.)  ii.  120, 
405,  458.  See  also  Wharton,  Conflict  of  Laws,  s.  la,  where  the  continental 
authorities  are  referred  to ;  Lawrence,  Comm.  sur  Wheaton,  iii.  58  ;  Guthrie's 
Savigny  (2nd  ed.),  70,  note,  p.  75  ;  Bar  (Gillespie,  2nd  ed.),  pp.  2,  942.  "  If 
now  and  again  the  word  'comitas'  is  still  used  for  the  considerations  on 
which  tlie  application  of  foreign  rules  of  law  ought  to  depend,  that  is 
rather  a  difference  of  expression  than  of  real  meaning"  (ih.  p.  77).  Cf. 
Lorimer,  Latu  of  Nations,  i.  358.  It  seems  now  to  be  evident,  as  Prof.  Dicey 
points  out  {Conflict  of  Laics,  p.  10),  that  the  disputes  in  question  "are 
little  better  than  examples  of  idle  logomachy." 
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Commissary  Court. — riioi-  tu  tin;  llefonnation  tlie  Scottish 
bishops  were  in  the  hahit  of  delegiitin^  much  of  the  extensive  juris<hctiou 
which  they  exercised  within  their  dioceses,  to  certain  "otlicials"  or  "  coiu- 
missaries."  After  the  Act  passed  Ijy  the  Convention  of  Estates  on  24th 
An<,nist  15G0,  which  ahoHshed  the  antliority  of  the  Pope  and  all  popish 
jurisdictions  within  tlie  reahn,  tlie  functions  of  the  Ecclesiastical  Courts 
passed  t(j  the  Court  of  Session,  wliich  (-ontinueil  f(jr  tlie  next  three  years  to 
be  the  trihunal  for  all  cases  formerly  competent  to  the  Ecclesiastical 
Courts.  In  15G3,  lujwever,  the  Commissary  Courts  were  estahlished,  and 
the  old  ecclesiastical  jurisdictions  thus  again  restored.  Their  name  was 
derived  from  that  of  the  otlicials  t(j  whom  the  Ijishops  had  been  wont  to 
<lek\trjite  or  "connuit"  their  judicial  functions,  and  wIkj  were  called  the 
Bislwp's  Commissaries.  In  additi(jn  to  namin.g  a  Commissary  for  every 
diocese.  Queen  Mary  established  a  new  Commissary  Court  at  Edinburgh, 
consisting  of  four  judges  or  commissaries  ;  and  on  the  same  day  (5th  ]\Iarch 
1563)  she  issued  the  Charter  of  Constitution  of  the  Commissariat,  by 
which  the  new  judges  were  authorised  to  determine  all  causes  formerly 
competent  in  the  Iloman  Catholic  Courts.  Upon  their  re-establishment, 
in  tlie  reign  of  James  vi.,  the  bishops  were  given  the  right  of  naniing  their 
several  commissaries.  After  the  Kevolution,  however,  the  nomination  of 
the  commissary  judges  devolved  on  the  Crown. 

The  principal  Commissary  Court — that  of  Edinburgh — was  vested  with  a 
double  jurisdiction  :  one  diocesan  or  local,  and  the  other  universal  or  general. 
Its  local  jurisdiction  was  coterminous  with  that  of  the  former  bishopric  of 
Edinburgh,  and  comprehended  the  counties  of  Edinburgh,  Haddington, 
Liiilitligi)w,  Peebles,  and  part  of  Stirlingshire.  Its  general  jurisdiction 
extended  over  the  whole  of  Scotland,  and  the  islands  thereto  belonging. 
lu  causes  which  were  strictly  of  a  consistorial  nature,  the  jurisdiction  of 
the  Commissaries  of  Edinburgh  excluded  that  of  the  Civil  Courts,  in  the 
first  instance,  and  that  of  the' inferior  c<)mmissaries.  As  the  local  judges  in 
their  own  commissariat,  they  exercised  a  privative  jurisdiction  in  the 
confirmation  of  testaments,  in  competitions  for  the  office  of  executor,  and 
in  the  registration  of  inventories  and  settlements ;  and  also  a  concurrent 
jurisdiction  with  other  Judges-Ordinary  in  actions  of  scandal,  etc.  An 
appeal  lay  from  the  decrees  of  the  inferior  Commissary  Courts  to  the 
Commissary  Court  of  Edinburgh  within  a  year  from  the  date  of  the 
decree. 

The  inferior  commissaries  were  originally  fourteen  in  number,  ])eiug  one 
for  each  of  the  Scottish  dioceses,  but  their  nunil)er  was  augmented  froni 
time  to  time  until  it  eventually  reached  twenty-three.  The  jurisdiction  of 
the  inferior  courts  included  some  of  the  less  important  consistorial  actions, 
and  was  in  other  respects  commensurate  with  that  exercised  by  the 
commissaries  of  Edhiburgh  as  the  local  judges  in  their  own  commissariat. 
But  their  chief  duty  consisted  in  receiving  and  recording  inventories  and 
settlements,  and  granting  conlirmati(»ii  in  the  cases  of  persons  who  <lied 
domiciled  witliiu  tlieir  respective  comniissariats. 

Py  the  xUt  4  (Jeo.  IV.  c.  97  (1823),  the  Commissary  Courts  were 
subjected  to  extensive  changes.  All  the  inferior  connnisssiriats  were  swept 
away;  the  Commissariat  of  Ediu])urgh  was  restricted  to  the  three  Lothians, 
ancreach  of  the  other  counties  in  Scotland  was  erected  into  a  commissariat, 
with  the  Sherilf  as  commissarv,  and  with  a  commissary  clerk,  wiiose  office 
was  distinct  from  that  of  the  SheritV  Clerk.  Tlie  appellate  jurisdiction  of 
the  Commissaries  of  Edinburgh  was  abolished,  and  the  sole  right  of  revision 
vested  in  the  Court  of  Session. 
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By  the  Act  1  Will.  iv.  c.  G9  (1830),  the  counties  of  Haddington  and 
Linlithgow  were  detached  from  Edinl)urgh  and  erected  into  separate 
commissariats,  on  the  same  footing  as  tlie  other  counties;  and  Ity  the  Act 
6  &  7  Will.  IV.  c.  41  (1836),  the  old  Commissary  Court  of  Edinburgh  itself 
was  abolished,  and  its  whole  remaining  powers  and  jurisdictions  transferred 
to  the  Sheritr  of  the  county  of  Edinburgh,  as  the  commissary  thereof.  By 
these  various  Statutes,  and  liy  the  Act  13  &  14  Vict.  c.  36  (1850),  the 
extensive  jurisdiction  of  the  Commissary  Courts  was  practically  restricted  to 
confirmation  of  executors,  and  matters  incidental  thereto,  namely,  questions 
as  to  the  formal  execution  of  wills  containing  a  nomination  of  executors, 
and  the  meaning  and  effect  of  such  nominations ;  the  appointment  of 
executors-dative,  and  the  amount  of  caution  to  be  found  by  them ;  the 
appointment  of  factors  for  minor  and  pupil  executors  quoad  executry 
funds,  the  regulation  of  inventories  and  settlements,  competitions  for  the 
office  of  executor,  etc. 

By  the  Sheriff  Courts  (Scotland)  Act,  1876  (39  &  40  Vict.  c.  70),  the 
Commiissary  Cuurts  in  Scotland  were  com])letely  abolished,  and  their  powers 
and  jurisdiction  transferred  to  the  Sheriffs,  then  holding  the  office  of  com- 
missaries, and  to  their  successors  in  office,  as  Sheritts,  wdio  should  thereafter 
possess  and  exercise  the  whole  of  the  said  powers  and  jurisdictions.     Power 
was  also  granted  to  the  Court  of  Session  to  regulate  the  procedure  and  the 
fees  of  the  Court,  to  determine  the  place  or  places  at  which  the  business 
transferred  to  the  Sheriff"  Courts  should  be  conducted,  and  to  declare  where 
the  records  should  thereafter  be  kept  (see  A.  S.  15  Jan.  1890).     Under  the 
provisions  of  this  Statute  (1876),  the  office  of  commissary  clerk,  with  its 
whole  powers  and  duties,  is  already  in  most  counties  merged  in  that  of  the 
Sheriff  Clerk,  and  will  ultimately  be  so  in  all  except  Edinburgh,  where  the 
office  will  continue  to  be  maintained  distinct  from  that  of  the  Sheriff  Clerk, 
and  to  be  regulated  by  the  Act  4  Geo.  iv.  c.  97.     Where  the  office  of  com- 
missary clerk  continues  to  subsist,  he  is  authorised  to  perform  in  the  Sheriff 
Court  of  the  county  all  the  duties,  and  exercise  all  the  powers,  formerly  com- 
petent to  liim  in  the  Commissary  Court;  and  all  commissary  business  must  be 
conducted  through  his  office,  and  not  through  that  of  tlie  Sheriff  Clerk.     The 
Statute,  however,  ])rovides  that  a  connnissary  clerk  shall  not,  by  acting  as 
clerk  in  a  Sheriff  Court,  be  disaljled  from  acting  as  a  procurator  therein, 
except  in  commissary  causes.     By  the  Sheriff  Court  Act  of  1876  it  is  pro- 
vided that  "  every  action  in  the  ordinary  Sheriff  Court  shall  be  commenced 
by  a  petition  in  one  of  the  forms,  as  nearly  as  may  be,  contained  in  Schedule 
A "  annexed  to  the  Act.     In  apijlications  for  decerniture  as  executor  of  a 
deceased  person,  it  is  essential  that  the  place  and  date  of  death  and  the 
domicile  of  the  deceased  should  be  stated.     It  is  further  required  that  the 
petitioner  shall  state  what  relationship,  character,  or  title  he  has,  giving  ■ 
him  right  to  ajiply  for  the  a])pointment  of  executor  (see  21  &  22  Vict.  c.  56, 
1858).      On    the   expiry   of   lune   days   after   the   connnissary   clerk   has 
certified  the  intimation  and  imbhcation  of  the  petition,  the  petition  is  en- 
rolled by  the  clerk  and  called  in  Court,  when  attendance  must  be  given  by 
the  petitioner  or  his  agent  to  move  for  decree.     Where  ther(>.  is  a  competition, 
the  comj^eting  a] judications  are  considered  by  the  Sheriif,  who,  where   the 
question  is  simply  one  of  law,  may  at  once  conjoin  the  petitions,  and  decide 
the  case  or  appoint  it  to  be  debated.     Where,  however,  matters  of  fact  are  in 
dispute,  the  practice  is  to  allow  a   record   to  be  made  up  in  one  of  tlie 
petitions,   after    which    the    case    proceeds   as    an    ordinary    Sheriff  Court 
action,  the  other  petition  being  continued  until   the   question  in    dispute 
has  been  decided,  when  both  petitions  are  disposed  of  together. — [Currie 
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on  Executors,  2iitl  ed.,  c.  12.]    See  Confiumatiox  ;  Moveable  Succession 
(SiiEuiri--  Court). 


Com  rn  isslo n . — See     Mandate  ;    Agency  ;    13uocage  ;    Buoker  ; 
Factor  ;  Del  credere. 


Commission  in  the  Army. — All  ref,nilations  authorising  the 
purchase,  sale,  or  exchange  of  coumiissions  iu  Iler  Majesty's  army  were 
cancelled  by  IJoyul  Warrant,  dated  20th  July  1871.  The  liegulation  of  the 
Forces  Act,  1871  (•'i-l  &  .'55  Vict.  c.  8G),  was  passed  to  regulate  the  com- 
pensation to  be  paid  to  ofticers  holding  salealjle  commissions,  on  retirement. 
The  Kegimental  Exchange  Act,  1875  (38  Vict.  c.  16),  authorises  Her 
Majesty  to  regulate  from  time  to  time  exchanges  to  be  made  by  officers  of 
the  regular  forces  from  one  rc^giment  or  corps  to  another,  and  excepts 
exchanges  so  made  from  the  provisions  of  the  Army  Brokerage  Acts  (5  &  G 
Edward  VL  c.  IG ;  49  Ceo.  in.  c.  12G).  Commissions  are  now  obtained  by 
open  competition  tlnough  the  Eoyal  Military  Academy,  the  lioyal  Military 
College,  or  through  the  Universities;  by  competition  from  the  Militia,  as 
(Queen's  Cadets,  or  through  the  Colonies  by  a  qualifying  examination,  or 
through  the  ranks  (see  The  A  runj  Booh  for  the  Bvitiah  Empiri',  314, 4 1 G).  An 
otiicer,  though  appointed  to  a  particular  corps  or  regiment,  is  liable  to  serve 
with  any  portion  of  the  army  if  so  ordered.  An  officer  is  not  entitled  to 
resign  his  commission  whenever  he  ])loases,  but  his  resignation  must  be 
accepted  before  it  becomes  ellectual  (!iLi/iual  of  Military  Law,  War  Office, 
1894,  p.  271,  and  cases  there  cited).  Officers  cannot  obtain  redress  in  the 
Civil  Courts  for  injuries  which  affect  only  their  military  status  or  character. 
Thus  no  remedy  will  be  given  by  the  Civil  Courts  to  an  officer  for  dismissal, 
deprivation  of  rank,  or  reduction  or  deprivation  of  militfiry  pay  ((7'.  176, 
and  cases  there  cited). 

A  nienilter  of  the  House  of  Commons  wlio  accepts  for  the  first  time  a 
commission  in  the  Army  or  Xavy,  must  resign  his  seat,  but  may  be 
re-elected  (6  Anne,  c.  41,  s.  25).  The  acceptance  of  a  new  commission  by  a 
mendjer  who  is  already  in  the  Army  or  Xavy  does  not  vacate  his  seat 
(6  Anne,  c.  41,  s.  27).  This  exception  has  been  extended  to  the  acceptance 
of  a  commission  iu  the  Marines  (2  Hatsell,  62,  n.).  A  member  who 
accepts  a  tirst  commission  in  the  Militia,  Yeon)anry,  or  Volunteers,  does  not 
vacate  his  .seat  (52  (Jeo.  in.  c.  68,  s.  176 ;  44  Geo.  in.  c.  54,  s.  58 ;  26  &  27 
Vict.  c.  65,  s.  5 ;  36  &  37  Vict.  c.  77,  s.  6). — [See  May,  Parlixmcntary 
Practice,  10th  ed.,  611;  Bogers  on  Elections,  Part  n.,  16th  ed.,  16,  63,  68; 
Manual  of  Military  Laic,  War  Office,  1894.]     See  Arm  v. 


Commission,  Proof  by. — Observe  that  it  is  no  longer 
necessary  to  obtain  extract  of  the  interlocutor  granting  the  commission  in 
order  to  put  it  into  execution,  fdr  Statute  has  made  a  certified  co]\y  of 
the  interlocutor  equivalent  thereto  (l."!  &  14  Vict.  c.  oQ),  s.  25).  Clerks  of 
Court  are  directed  to  insert  in  any  interlocutor  granting  a  commission  to 
be  executed  outwith  Scotland,  a  statement  that  such  commission  is  to  be 
sealed  with  tiie  seal  of  Court  being  before  issued  (Memorandum  to  Clerks, 
20  July  1886). 

1.  Comhict  of  the  Commission. — The  following  recommendations  to 
commissioners,  made    by  A.  S.   11   Mar.  1800  (made  perpetual  by  A.  S. 
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22  June,  1809)  are  applicable  to  the  examination  of  witnesses  and 
havers  alike: — "To  allow  no  matter  to  be  introduced  which  is  not 
pertinent  to  the  cause,  nor  any  unnecessary  pleading  or  altercation  about 
the  competency  of  questions  or  the  admissibility  of  witnesses,  and  to 
check  the  parties  if  they  attempt  to  load  the  proceedings  with  unnecessary 
evidence  or  superfluous  matter  of  any  kind;  to  attend  to  the  rules  of 
evidence,  and  to  gi\'e  their  own  deliverances  either  vivd  voce  or  in  writing : 
it  beins:  alwavs  understood  that  their  whole  in-oceedings  shall  be  subject 
to  the  after  consideration  of  the  Court,  u])on  a})plication  by  either  party ; 
in  order  to  which  the  commissioner  himself,  or  those  acting  for  the  parties, 
may  take  such  notes  on  a  separate  paper  as  they  think  proper  for  the  due 
information  of  the  Court;  but  nothing  sliall  enter  tlie  report  but  what  the 
commissioner  himself  may  think  material "  (s.  4). 

'•That,  when  proofs  are  allnwed  l)y  any  of  the  Lords  Ordinary  to  be 
reported  to  himself,  especially  in  matters  of  smaller  moment,  or  where 
despatch  is  necessary,  his  Lordship  may,  according  to  circumstances,  order 
the  connuission  or  otlier  warrant  to  be  issued  either  to  the  commissioners 
of  tlie  aboN'e  description,  or  to  any  Sheriff,  or  Sheriti'-Depute,  or  Substitute, 
or  any  other  inferior  magistrate,  or  the  clerk  or  the  assistant  clerk  of  any 
Court,  l)ut  in  no  case  shall  allow  the  parties  or  their  agents  to  have  their 
own  commissioners;  and  the  same  regulation  mav  l)e  obser\'ed  even  in  the 
case  of  proof  to  be  reported  to  the  whole  Court ;  proA'iding  always  that 
this  last  shall  only  be  done  upon  ap])lication  to  the  Court,  and  special 
cause  shown,  such  as  the  necessity  of  innuediate  despatcli,  or  that  the 
commission  is  granted  merely  for  the  examination  of  a  party,  or  the 
exhibition  of  writings,  or  to  exjjcdite  matters  in  a  judicial  sale,  or  that  a 
proof  is  to  be  taken  in  a  very  distant  part  of  the  country,  where  none  of 
the  regular  commissioners  can  attend  "  (s.  5). 

"  That,  in  case  it  shall  be  necessary  to  examine  witnesses  furth  of 
Scotland,  the  commission  shall  be  granted  to  some  person  duly  qualified, 
and  with  and  under  such  regulations  and  restrictions  as  the  Lord  Ordinary 
or  the  Court  shall  think  best  adapted  to  the  circumstances  of  the  case  and 
to  the  practice  hitherto  observed  "  (s.  6). 

"  That,  in  the  course  of  taking  the  depositions,  if  it  shall  appear  to  the 
commissioner  that  any  witness  is  not  disposed  to  tell  the  truth,  or  behaves 
in  any  unusual  manner,  to  take  a  note  thereof  at  the  time,  by  way  of 
assistance  to  his  memory,  in  case  he  should  be  appealed  to  on  that  subject 
by  either  of  the  parties  when  tlie  proof  comes  to  be  advised ;  or,  if  he 
thinks  ])roper,  he  may  annex  the  same  to  his  report  of  the  proof " 
(s.  7).     See  also  the  provisions  of  the  A.  S.  16  Feb.  1841,  noted  below  (3). 

The  record  of  the  commission  is  called  the  report.  A  form  is 
appended  at  the  end  of  this  article.  It  should  narrate  the  production 
to  the  commissioner  of  the  certified  copy  of  the  interlocutor  appointing 
him,  his  acceptance  of  the  commission,  his  nomination  of  a  clerk,  and 
administration  to  him  of  the  oath  dc  Jiddi  admiri  is/rat  lone.  (See  on  this 
last  point,  Cumivrj,  1707,  M.  4433;  Bohertson,  1841,  4  D.  159.)  The 
compearance  of  the  parties'  agents,  who  are  named,  is  noted.  It  must  be 
recorded  that  each  witness  or  haver  was  sworn  {A.  B.,  1838,  16  S.  630); 
and  in  practice,  each  deposition  concludes  with  the  words  (which,  however, 
are  not  essential)  "all  which  is  truth,  as  the  deponent  shall  answer  to 
God."  Where  the  deposition  is  made  on  aiiirmation,  the  report  must  be 
worded  accordinglv. 

The  depositions  are  dictated  by  the  commissif)ner  to  the  clerk  in 
narrati\'e  form.     But  where  it  is  important  to  ha^'e  the  ipsudma  verba  of 
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the  deponent,  the  evidence  should  be  dictated  and  taken  down  in  the  form 
of  question  and  answer. 

Objections  stated,  answers  thereto,  and  llie  commissioner's  deliverances 
thereon,  should  be  sli(n-tly  noted  ;  and,  where  a  ([uesti(m  is  of  doubtful 
competency,  it,  togetlier  with  tlie  answer,  should  he  taken  on  a  ])aiier 
apart,  and  sealed  up,  to  await  the  decision  of  the  Court  on  appeal.  A  like 
course  should  Ijc  followed  where  an  appeal  is  taken  against  the  com- 
missioner's ruling  admitting  a  document. 

After  the  (iei)osition  of  the  witness  or  haver  has  been  read  over 
to  him  by  the  commissioner,  it  must  be  signed  by  him  and  by  the 
commissioner,  and  sbonld  l)e  signed  by  the  conmiissioner's  clerk.  If 
the  witness  cannot  write,  the  fact  and  the  cause  should  1)6  recorded. 
The  same  three  iiersons  sign  each  page  of  the  report,  all  margiual 
additions  thereto,  and  all  envelopes  containing  depositions  taken  upon 
separate  papers,  and  docqueted  as  relative  to  the  report.  The  nundjcr 
of  words  deleted,  if  any,  should  be  mentioned  at  the  conclusion  of  the 
deposition.  The  documents  referred  to  by  a  haver  are  identified  in  the 
deposition  by  short  descTi})tion  and  date,  and  are  marked  and  signed  liy 
the  haver,  commissioner,  and  clerk,  as  relative  thereto.  If  numerous,  they 
are  initialed  1)}'  tlie  same  persons  as  produced  conform  to  an  inventory, 
signed  as  above. 

Where  excerjjts  only  are  to  be  taken  at  the  sight  of  a  connnissioner, 
the  usual  practice  is  for  the  haver  or  the  commissioner's  clerk  to  make 
them,  and  for  the  commissioner  to  compare  them  \\ith  the  documents  from 
which  they  are  taken. 

A  shorthand  writer  may  be  employed  in  Sheriff  Court  connnissions 
where  evidence  is  taken  to  lie  in  rctcntis  (.'37  &  38  Yict.  c.  G4,  s.  4). 

[See  Mackay,  Maimed,  241-9 ;  Dickson  on  Evidence,  ss.  1375-6,  1393, 
and  App.  I.  See  also  Lochjer,  184G,  8  D.  582;  Inch,  1856,  18  D.  997. 
As  to  procedure  in  the  Sheriff  Court,  see  Dove  "Wilson,  Sheriff-Court 
Fracticc,  4th  ed.,  156.] 

2.  Commission  and  Diligence  to  recover  Writings. — In  order  to  recover 
writings  in  the  hands  of  the  opposite  party,  or  of  third  parties,  called 
"  havers,"  a  motion  for  commission  and  diligence  may  be  made  before 
or  after  the  record  is  closed.  Due  intinuition  of  the  intended  applica- 
tion must  be  made  to  the  opposite  party ;  and  the  specification — i.e. 
a  list  identifying  by  date  and  description  the  docimients  sought  to  be 
recovered — must  be  lodged  in  process,  and  a  copy  thereof  sent  to  him  and 
to  the  judge's  clerk.  IJefore  such  diligence  can  be  obtained,  however,  there 
must  be  an  action  in  dependence.  The  power  to  grant  commission  anil 
diligence  extends  to  all  cases  (Mackay,  Manned,  241-2);  and  motions 
therefor  form  part  of  the  yacation  business  of  the  Lord  Ordinary  on  the 
Bills  (Court  of  Session  Act,  1868,  s.  93).  A  Lord  Ordinary's  interlocutor 
granting  such  diligence  can  be  reclaimed  against  only  with  his  leave 
{Stewart,  1890,  17"  R  755).  Where  the  case  is  before  arbiters,  their 
approval  of  the  specification  is  a  condition  precedent  to  an  ai>plication  to 
the  Court  (see  Ersk.  iv.  ;5.  31 :  Dickson,  ss.  1704-5,  Witness)  for  warrant 
to  cite  witnesses  and  havers  (Crichton,  1888,  15  11.  784).  It  has  been 
decided  that  the  Sherilf  Court  has  power  to  enforce  the  orders  of  the  Courts 
of  the  Established  Church  for  the  attendance  of  witnesses  or  production 
of  documents  {Presh/teri/  of  Lews,  1874,  1  E.  888 ;  see  that  case  as  to  the 
position  of  Dissentiiig  C'hurches).  It  follows  a  fortiori  that  the  Court  of 
Session  has  such  power  (^lackay.  Manual,  115). 

As  a  general  rule,  the  motion  is  made  after  the  record  has  been  closed 
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and  proof  orJered.  But  it  may  lie  granted  during  the  course  of  a  proof,  or 
in  the  Inner  House,  or  pending  an  appeal  to  the  House  of  Lords,  or,  as 
noted  l)ehiw,  on  cause  shown  before  the  record  is  ck)sed  (Mackay,  Manual, 
241;  Baroness  Graij,  1874,  IB.  lliJS;  Liquidator  of  the  Universal  Stock 
Exchange  Co.,  1891,  19  B.  128;  Forbes,  1857,  20  D.  287). 

The  commission  is  granted  to  an  advocate  or  law  agent  (see  Macleod, 
1856,  18  D.  778).  A  person  skilled  in  Scots  law,  or,  if  such  person  is  not 
available,  a  lawyer  or  public  officer,  will  be  appointed  when  the  commission 
is  to  be  executed  abroad  (Mackay,  Manual,  241  ;  see  also  A.  S.  11  Mar. 
1800,  s.  G,  quoted  above).  Tlie  Lord  Ordinary  may  himself  take  the 
depositions ;  but  the  practice  is  unusual  and  discountenanced  {Baroness 
Gray,  supra). 

When  the  diligence  is  granted,  any  person  may  be  cited  under  it  who 
niav  be  reasonably  supposed  to  have  the  documents  in  his  possession 
(Mackay,  Manned,  242).  A  minor  piibes  may  {B.  of  Mar r,  1628,  M.  8918), 
a  pupil  cannot  {Aitken,  1628,  M.  8907),  be  examined  as  a  haver.  His 
tutors,  if  he  any  have,  should  be  called  (see  Fraser,  P.  &  C.  161-2 ; 
Shand,  Practice,  374,  as  to  the  competency  of  appointing  ad  hoc  a  tutor 
ad  litem  to  a  pupil  who  has  no  tutors).  A  husband  may  be  examined  for 
his  wife,  and  an  agent  or  clerk  for  a  landed  proprietor,  partnership,  or 
company,  if  there  is  no  ground  to  suspect  unwillingness  or  concealment  on 
the  part  of  the  principal  (^Mackay,  Manned,  242).  Further,  a  peer  must 
attend  and  depone,  if  cited  (Dickson,  s.  1385). 

AVhen  a  haver  disobeys  the  citation,  application  may  l)e  made  for 
letters  of  second  diligence,  under  whicli,  while  he  cannot  he  imprisoned 
{Nationcd  Exchange  Co.,  1858,  20  D.  837,  840,  ^^fr  Ld.  Deas),  he  may  be 
apprehended  and  brought  Ijefore  the  commissioner  for  examination 
(1672,  c.  16,  s.  25;  Jundical  Styles,  3rd  ed.,  iii.  390-2).  If  he  obey  the 
citation,  but  does  not  produce  the  document,  letters  of  second  diligence 
will  not  be  granted  {National  Exchange  Co.,  id  siqjra).  But  if,  on  applica- 
tion to  tlie  Court,  he  be  ordained  to  produce,  and  still  refuse,  he  may  be 
imprisoned  for  contempt  (Shand,  Practice,  373). 

A  party  who  has  obtained  a  commission  and  diligence  in  Scotland  may 
com])el  the  attendance  of  havers  in  any  part  of  the  United  Kingdom 
within  which  tlie  diligence  may  require  to  be  executed  (6  &  7  Vict.  c.  82, 
ss.  5,  6;  17  &  18  Vict.  c.  34,  ss.  1-5;  see  Blaildcs  Brothers,  1851,  13  D. 
1307  ;  nigliland  Paihray  Co.,  1868,  6  M.  896,  where  the  case  was  before 
arbiters).  Similar  provision  is  made  for  the  case  of  a  person  in  Scotland 
required  to  produce  documents  under  a  commission  granted  l)y  a  Court  in 
England,  Ireland,  or  other  part  of  the  British  dominions  (22  Vict.  c.  20), 
and  by  a  foreign  Court  (19  &  20  Vict.  c.  113).  A  certified  copy  of  an 
interlocutor  of  proof  pronounced  by  a  Sheriff  is  sufficient  warrant  for  the 
citation  of  havers  residing  outwith  the  sheriffdom,  if  endorsed  by  the 
Sheriff  Clerk  of  the  county  where  the  haver  resides  (16  &  17  Vict.  c.  80, 
s.  11).     See  also  below  (5). 

The  interlocutor  granting  the  commission  ami  diligence  either  fixes  the 
date  of  report  or  orders  it  to  be  reported  ([uain  2)rimum  (Mackay,  3Ianual, 
243).  The  time  fixed  for  reporting  cannot  be  prorogated,  nor  the  diligence 
renewed,  except  on  payment  of  such  previous  expenses  as  the  Covu't  shall 
modify ;  unless,  before  the  lapse  of  the  time  so  fixed,  special  application 
shall  be  made  for  such  prorogation.  It  is  only  granted  on  cause  shown. 
The  party  failing  to  report  a  diligence  shall  be  held  to  have  abandoned  his 
wish  to  recover  writings  by  a  diligence,  and  circumduction  shall  l)e  granted 
for  not  reporting  (A.  S.  11  July  1828,  s.  108).      Prorogation  of  time  for 
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comply inrr  witli  any  order  of  Court  is  no  longer  competent  of  consent 
(Court  of  Session  Act,  1808,  s.  20).  The  diligence  may  be  reported  on  any 
box-day  in  vacation  or  recess  (13  &  14  Vict.  c.  o6,  s.  27). 

By  A.  S.  22  Feb.  1088,  havers  are  ordained  "to  answer  to  all  si)ecial 
pertinent  interrogatories  in  relation  to  tiicir  ha\ing  of  the  writs  or  putting 
the  same  away,  or  as  to  their  knowledge  and  suspici(ni  by  whom  the  yuum 
were  taken  away,  or  where  they  presently  are,  that  the  pursuer  may 
thereby  make  discovery,  and  recover  the  same:  Declaring  always,  that 
upon  advising  of  the  defender's  oath,  they  shall  not  be  otherwise  decerned 
aifainst  as  havers  of  the  said  writs,  unless  it  be  found  that  thev  had  tiie 
same  since  the  citation,  or  fraudulently  put  them  away  at  any  time."  It 
is  incompetent  to  examine  a  haver  on  the  merits  of  the  cause  (JJije,  1831, 

9  S.  342) ;  and  he,  on  the  other  hand,  cannot  refuse  to  produce  the 
writings  called  for,  on  the  general  allegation  that  they  could  not  benefit 
the  party  seeking  production  (Lad//  Mary  Camphdl,  178.'!,  M.  3973).  He 
may,  however,  state  the  objection  that  they  are  plainly  irrelevant 
(Cunninf/ham,  1889,  10  11.  383,  as  contrasted  with  Lour,  1843,  5  1).  1201). 
And  while  he  is  not  l)Ound  to  criminate  himself,  he  may  be  forced  to  produce 
documents  injurious  to  his  character  {Graham,  1847,  9  D.  545;  Uon,  1848, 

10  D.  104G).  The  i»rimary  object  is  to  recover  documents;  but  another 
object  is  to  ascertain  if  the  document  has  ever  been  in  the  haver's 
possession,  and  if  so,  how  and  when  it  passed  therefrom.  Accordingly,  if 
he  depone  that  he  had  it,  and  destroyed  it,  he  may  be  asked  (and  the 
questions  shoidd  be  put  se})arately),  when,  where,  how,  and  why  he 
destroyed  it  {Cullcn,  1803,  1  M.  284 ;  Gordon,  1805,  3  M.  938).  Thus  the 
deposition  of  a  haver  may  be  used  as  evidence  of  the  existence  of  an 
instrument  (Boyd,  1821,  1  S.  144),  or  of  its  non-existence  {Home,  1842, 
4  1).  1184),  or  of  the  casus  amissionis  in  an  action  of  proving  the  tenor 
(Falconer,  1849,  11  D.  1338)  ;  but  it  cannot  be  used  as  that  of  a  witness  on 
the  merits  (Dye,  Falconer,  and  Cidlcn,  ut  supra;  Scott,  1821,  2  Murray, 
494;  see  also  Camjjhcll,  1827,  4  Murray,  178,  where  the  haver  had  died 
before  the  trial).  Where  the  haver  has  satisfied  the  person  who  obtained 
the  diligence  by  a  partial  })roduction,  he  may  be  asked  by  the  opposite 
party  whether  he  has  other  documents  bearing  on  the  matter  in  issue 
(Dunlops  Trs.,  1852,  14  D.  825);  and  if  he  have,  may  be  required  to  make 
full  production  (Thorlmrn  &  Trueman,  1853,  15  1).  707). 

In  considering  the  questions,  what  documents  are  recoverable  by 
diligence,  and  when  may  they  be  recovered,  a  distinction  is  to  be  taken 
between  the  right  of  a  person  to  recover  documents  in  which  he  has  a 
direct  and  legal  interest,  and  the  right  of  a  litigant  to  claim  that  writings 
in  which  lie  has  no  such  interest  l)e  produced  for  the  purposes  of  the 
action.  In  the  former  case,  the  call  may  be  made  at  any  time  in  the 
preparation  of  a  cause,  or  where  no  cause  is  depending  and  the  purpose  is 
to  acquire  information  as  to  the  extent  of  a  right  (Hephnrn,  1037,  M. 
3904  ;  Provan,  1830,3  Deas  &  And.  49).  The  same  rule  ajiplies  to  a  person 
who  lias  a  joint  interest  in  a  document  with  him  ivowi  whom  he  seeks 
to  recover  it  (Ministers  of  Edinburgh,  1703,  M.  3909 ;  Macgrcgoi-,  1823, 
2  S.  401  ;  Great  North  of  Scotland  Rwy.  Co.,  1850,  18  D.  790).  In  the 
latter  case,  it  will  be  sustained  solely  for  the  special  purpose  of 
enaliling  a  party  to  prove  his  averments;  and  it  arises  only  after  issue 
has  been  joined  on  the  facts  (Tait,  170  ;  Mackintosh,  1828,  0  S.  784).  This 
proposition  is,  however,  subject  to  the  exception  that  it  is  in  the  discretion 
of  the  judge  to  whom  the  motion  for  diligence  is  made,  to  grant  it,  on 
cause   shown,   before   the  closing  of  the   record  (M'Thpiham  ct  Co.,  1850, 
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13  D.  403).  Thus,  if  a  person  bring  an  action  of  a  sufficiently  precise 
nature,  he  may  obtain  a  diligence  to  make  his  averments  specific ;  but  ho 
will  nut  obtain  it  if,  witliout  any  definite  notion  as  to  the  nature  of 
his  case,  he  is  merely  fisliiug  for  grounds  of  action  {Greig,  1855,  18  D. 
193).  While  no  general  principle  can  be  extracted  from  the  cases,  it 
may  be  said  that  the  tendency  is  to  relax  the  rule  against  granting  diligence 
before  the  record  is  closed  (Marshall  &  Sun,  1882,  19  S.  L.  11.  096,  p«* 
Ld.  Fraser;  Mackay,  Manual,  246;  Dickson,  s.  1370  (c).  In  considering 
a  motion  for  dilio;ence,  the  Court  do  not  determine  beforehand  whether  the 
writinsrs  sousrht  to  be  recovered  will  Ije  admissible  as  evidence.  It  must  be 
plain,  however,  that  they  are  of  such  a  kind  as  may  be  so  used  ;  otherwise 
a  motion  for  their  protluction  will  not  1)C  granted  {Livingstone,  1860, 
22  D.  1333  ;  Emslie,  1862,  1  M.  209 ;  Huxton,  1863,  35  Sc.  Jur.  596  ;  Porter, 
1867,  5  M.  533  ;  M'Ncill,  1880,  7  E.  574).  Thus  letters  written  but  not  sent 
{Livingston,  1831,  9  S.  757;  Hogg,  1864,  2  M.  1158),  defences  prepared  but 
not  given  in  {Gavin,  1830,  9  S.  213),  the  correspondence  of  persons  who  can 
be  called  as  witnesses  {Livingstone,  1860,  22  D.  1333  ;  cf.  Tannctt,  Walker,  & 
Co.,  1873,  11  M.  931,  and  Henderson,  1892,  20  E.  95),  the  diaries  of  the  living 
{Hogg  and  M'Nicl,  id  stqnri),  and  the  private  l)Ooks  of  a  partner  demanded 
ill  order  to  establish  a  fact  provable  only  by  the  firm's  writ  {Catto,  Thomson, 
&  Co.,  1867,  6  ]\I.  54),  cannot  be  recovered.  Where  the  object  of  the  person 
craving  the  diligence  is  to  use  the  documents  in  taking  precognitions,  or  in 
examining  witnesses  {M'Loskey,  1843,  5  D.  1013;  Livingstone,  ut  suprct; 
cf.  Tanneit,  Walker,  &  Co.,  ut  snjyra),  or  in  amending  the  record  under  the 
Court  of  Session  Act,  1808  {Thomson,  1869,  7  M.  687),  the  motion  will  be 
refused. 

Diligence  will  be  granted  for  the  recovery  of  the  business  books  of  the 
opposite  party  or  of  third  persons,  in  order  that  such  entries  as  are 
competent  and  relevant  evidence  may  be  excerpted  therefrom  (Mackay, 
Manual,  248).  Thus  the  defenders  in  an  action  of  damages  for  personal 
injuries  were  allowed  to  recover  tlie  pursuer's  business  books  and  income- 
tax  receipts  {Johnston,  1892,  20  E.  222 ;  cf.  Craig,  1888,  15  E.  808 ;  British 
FuUishing  Co.,  1892,  19  E.  1008  ;  and  see  Somervillc,  1896,  23  E.  576, 
as  to  the  right  of  the  pursuer  in  an  action  of  damages  for  breach  of 
promise  of  marriage  to  recover  the  defender's  books  in  order  to  ascertain 
his  financial  position).  The  Court  will  be  careful  to  confine  the  diligence 
to  such  entries,  and  to  protect  from  disclosure  entries  relating  to  private 
matters,  which  do  not  affect  the  question  between  the  parties  {Wai'k,  1855, 
17  D.  526  ;  Addie,  1864,  2  M.  809 ;  North  British  Ewy.  Co.,  1893,  20  E. 
397).  The  necessary  entries  will  be  excerpted  at  the  sight  of  a  com- 
missioner (Dickson,  s.  1395).  In  cases  where  fraud  has  been  specifically 
averred,  e.q.  by  a  shareholder  in  a  ])ank  against  the  directors,  a  general 
diligence  has  been  granted  {Tulloeh,  1858,  20  D.  1319 ;  Bobbie,  1860,  22  D. 
1113  ;  and  cf.  Macleod,  1891,  28  S.  L.  E.  865  ;  see  also  Ministers  of  Eclin- 
lurgh,  Macgregor,  and  Great  North  of  Seotland  Rwy.  Co.,  ut  supra,  and  the 
rule  based  thereon).  In  general,  books  will  be  regarded  as  recoverable 
only  where  they  have  a  direct  bearing  on  the  points  in  issue  (cf.  B.  of 
Buccleueh,  1866,  4  M.  475,  with  Bohertson,  1875,  2  E,  935),  and  where  they 
afford  the  proper  and  primary  evidence  of  the  facts  which  it  is  sought 
to  establish  T)y  their  production  (cf.  Steven,  1875,  2  E.  292,  with  Porter, 
1867,  5  M.  533). 

A  general  diligence  will  not  be  granted  for  production  of  the  title-deeds 
of  the  opposite  party :  for  a  person  is  not  entitled  to  ransack  his  opponent's 
charter  chest  in  order  to  find  grounds  for  his  own  haphazard  statements 
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{l^rol.t,  1737,  M.  :;5S,  :;9G5;  Ehli.  "AVitncss,"  No.  :; ;  1749,  1  V.A.  Aj.p. 
441  ;  raUinsun,  1844,  G  D.  944;  r,Vm/,  ]8u5,  18  I>.  193;  see  also /S'mi7A, 
1815,  and  Au.ld,  1818,  not  reported,  and  noted  in  Tait,  178-9  ;  Dickson,  88. 
1371,  1373).  In  order  to  warrant  a  recovery  of  title  deeds,  a  sjiccial  case 
must  be  stated,  or  point  made,  and  that  with  reference  to  special  documents 
(Jiichardson,  18G7,  5  I\I.  58G,  per  L.  J.  C.  Tatton ;  Cairncross,  17G5,  5  Bro. 
Supp.  912  ;  liif/ijs,  18G1,  23  D.  1251).  A  third  party's  title  deeds  cannot  in 
general  be  recovered  under  a  diligence  {Fisher,  1827,  6  S.  330 ;  Ilif/fjs,  lit 
supra ;  and  see  Exiiirition,  Action  of). 

The  original  of  a  registered  instrument,  or  recorded  process,  etc.,  cannot 
be  r(;covered  from  the  keeper  of  tlic  register,  if  he  state  that  to  produce  it 
would  be  prejudicial  to  the  public  interest.  Application  must  be  made  for 
a  warrant  of  transmission  (A.  S.  24  Dec.  1838,  s.  15  ;  A.  8.  16  Feb.  1841, 
s.  20  ;  Mackay,  Manual,  248),  save  where  extracts  will  suffice  {Madam, 
18G1,  23  D.  1262). 

As  to  the  reco\-ery  of  official  and  other  pri\-ileged  writings,  see  Con- 
fidential Communications.  An  interlocntor  granting  recovery  need  not 
contain  an  express  reservation  in  respect  of  confidential  documents;  for 
such  a  reservation  is  implied  {M' Donald,  1844,  6  D.  954). 

Diligence  will  not  be  granted  for  the  recovery  of  foreign  registers  and 
documents  in  the  custody  of  foreign  Courts  {Maitland,  1885,  12  E.  899  ;  the 
jtroper  course  is  to  cite  the  custodiers  as  witnesses  {ih.)) ;  or  of  models 
{Fleming,  18G4,  2  M.  1032). 

[See  Mackay,  Meinucd,  241-9;  Dickson,  Ecidcncc,  ss.  13G1  et  scq. ; 
Kirkpatrick,  liif/est,  ss.  180,  214-17.]  See  Books;  Confidential  Com- 
munications ;  Witness. 

3.  The  Evidence  of  Witnesses,  Aged,  Siek,  or  Infirm,  or  intending  to  go 
Abroad,  or  Resident  hej/ond  the  Jurisdiction,  may  he  taken  on  Commission. — 
(Bankt.  iv.  30.  27 ;  Stair,  iv.  41.  7 ;  Ersk.  iv.  2.  31).      Where  issues  have 
not  been  adjusted  or  diet  of  proof  fixed,  an  application  may  be  made  (by  a 
motion,  in  practice  ;  Mackay,  Manual,  367)  to  the  Inner  House  or  to  the 
Lord  Ordinary  before  whom  the  cause  depends  in  session  {Hunt,  1856,  IS 
D.  317),  and  to  the  Lord  Ordinary  on  tlie  Bills  in  vacation  (A.  S.  11  July  1828, 
s.  117),  to  take  the  depositions  to  lie  in  rctcntis.     The  motion  is  competent 
so  soon  as  the  summons  or  petition  has  been  executed,  and  before  it  has 
been  called  (Mackay,  Manned,  367  ;  Dickson,  ss.  1732,  1734  ;  Hansen,  1873, 
1  11.  237).     It  may' be  made  to  the  Lord  Ordinary  after  a  reclaiming  note 
which  does  not  remove  the  cause  to  the  Inner  House  (see  RiddeU,  1890, 
18  R  1),  and  to  the  Inner  House  after  an  appeal  to  the  House  of  Lords 
(]\Iackay,  Manned,  367).     Whenever  made,  forty-eight  hours'  notice  must 
be  given  to  the  o]iposite  agent,  save  in  cases  of  great  urgency  {A.  B.  1831, 
4  lieas  &  And.  252 ;  E.  of  Wiiiton,  1710,  M.  12096),  and  the  names  of  the 
witnesses  to  be  examined  should  be  intimated.     But  commission  has  been 
granted  to  examine  witnesses  named  "  and  such  other  witnesses  as  shall  be 
proved  to  the  connnissioner  to  be  in  a  bad  or  dangerous  state  of  health,  or 
to  be  above  seventy  years  of  age"  {iratsons,  1829,  8  S.  261;   iVorison, 
1828,  6  S.  1082  ;  Hunt,  ut  supra) ;  and  an  interlocutor  in  similar  terms  has 
been  pronounced,  on  condition  that  a  list  of  witnesses  should  be  furnished 
to  the  op]iosite  party  a  certain  number  of  days  before  the  date  proposed  for 
their   examination  {Oswald,  1824,  3    S.  381;    Gardner,   1825,   3    S.    613; 
Jlamsag,  1825,  3  S.  643  ;  see  also  Mags,  of  Glasgow,  1827,  5  S.  915).     It  is 
not  the  practice  to  require  a  condescendence  of  the  facts  upon  wliich  the 
witnesses  are  to  be  examined  ( Watsons,  ut  s^upra  ;  Cameron,  1830,  8  S.  435) ; 
and  as  the  Court  empowers  the  commissioner  to  examine  such  witnesses 
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as  are  proved  to  be  aged,  it  is  not  necessary  to  produce  certificates  to  that 
effect  Nvhen  applying  for  the  comimssion  (iralsons  and  Ilorison,  vt  siqjra; 
see,  however,  Mackay,  ManvaJ,  oGd,  who  says  tliat  where  the  ground  of  the 
appheatiou  is  inHrni  health,  medical  certiticates  on  soul  and  conscience 
shall  be  produced  when  the  motion  is  made).  If  the  witness  be  alive  and 
within  the  jurisdiction  of  the  Court  after  issues  have  been  adjusted  or  proof 
ordered,  he  should,  in  strictness,  be  examined  upon  written  interrogatories 
{Watsm,  1837,  15  S.  753,  763  ;  Bodtchcr,  ISGl,  23  D.  322).  But  it  is  the 
practice,  if  he  cannot  attend  the  trial,  to  dispense  of  consent  with  the 
interrogatories,  and  to  receive  the  deposition  (Mackay,  Manual,  368 ; 
Dickson,  s.  1741).  Mackay  observes  {Manual,  p.  266)  that  a  commission  to 
take  the  evidence  of  aged  witnesses  to  lie  in  retcntis  has  been  refused 
where  the  evidence  of  other  equally  good  witnesses  is  available. 

Witnesses  upwards  of  seventy  years  of  age  may  be  examined  in  this 
way  {Fixrhes,  11  ]\Iar.  1820,  F.  C. ;  Harvey's  Trs.,  1827,  5  S.  896;  Morison, 
Watsons,  Q.\\&  Hunt,  ut  supra;  cf.  Hay,  1859,  22  D.  183).  If  within  that 
age,  their  depositions  will  be  taken  only  on  special  cause  shown  {Ross,  1856, 
18  D.  986  :  Hay,  ut  supra),  e.g.  penuria  icsHum  {E.  Fife,  11  Mar.  1815,  F.  C; 
Copland,  1827,  5  S.  272). 

A  commission  has  frequently  been  granted  where  the  witness  was  so  ill 
as  to  render  it  unlikely  that  he  could  attend  the  trial  (see  Gordon,  1849,  11 
D.  1358).  As  to  the  effect  oi  p)enuria  testium  in  such  case,  see  E.  Fife  and 
Copland,  ut  siq^ra  ;  see  also  Malcolm,  1829,  7  S.  715,  where  of  consent  such 
a  commission  was  granted  to  examine  witnesses  residing  abroad,  and  not 
alleged  to  be  in  danger  of  life. 

This  mode  of  examination  has  been  allowed  in  the  case  of  persons  em- 
ployed on  shipboard  {Gray,  1849,  11  D.  1489  ;  where  distinction  was  made 
between  those  temporarily  and  those  permanently  residing  in  this  country), 
or  in  the  aimy  {A.  B.  1831,  4  Deas.  &  And.  252).  or  navy  {Clouston,  1848,  20 
Sc.  Jur.  228),  or  about  to  emigrate  {Monro,  23  June  1831,  F.  C. ;  cf,  Ferrier, 
1822,  1  S.  560).  As  to  the  effect  of  penuria  testium  in  this  case,  see  E.  of 
Eauderdale,  1696,  M.  12095  ;  E.  of  Annandale,  1700,  M.  12095  ;  cf.  Copland, 
ut  supra).  Commission  has  been  refused  {Miinn,  1854,  16  D.  385),  and 
granted  {Sutter,  1858,  30  Sc.  Jur.  300),  to  examine  seamen  in  the  employ- 
ment of  the  person  craving  therefor.  In  the  latter  case,  the  motion  was 
made  ]jy  the  defenders,  and  the  pursuers'  witnesses  w^ere  either  going  or 
had  gone  to  Greenland.  The  perils  of  a  whaling  voyage,  and  the  statement 
of  the  pursuers  that  they  did  not  intend  the  trial  to  take  place  till  the  end 
of  the  whale  fishin";,  seem  to  have  been  the  determiningi;  considerations. 

Whether  a  commission  to  take  the  deposition  of  the  pursuer  or  defender 
to  lie  in  retentis  will  be  granted,  depends  altogether  upon  the  circumstances 
of  the  case.  (In  Donnar,  1859,  21  D.  1301  ;  Lenny,  1866, 4  M.  327  ;  Sheard, 
1867,  5  M.  6.">6  (under  reservation  of  the  competency);  Hansen, \%Ti,\  li. 
237  ;  and  Samson  &  Co.,  1886,  13  K.  1154,  it  was  granted;  in  Sofio,  1867,  39 
Sc.  Jur.  268,  it  was  refused.) 

After  issues  have  been  adjusted  or  diet  of  proof  fixed,  the  case  falls 
within  the  A.  S.  16  Feb.  1841,  which  applies  not  only  to  jury  trials  but  to 
cases  set  down  for  trial  before  a  judge  {M'Lcan  &  Ifope,  1867,  5  M.  579). 
It  provides  that  "  when  it  shall  be  made  out  upon  oath  to  the  satisfaction  of 
the  Court  (see  Willox,  1848,  10  I).  807)  that  a  witness  resides  beyond  the 
reach  of  the  process  of  the  Court,  and  is  not  likely  to  come  within  its 
authority  before  the  day  of  trial,  or  cannot  attend  on  account  of  age  or 
permanent  infirmity,  or  is  labouring  under  severe  illness  which  renders  it 
doubtful  whether  his  evidence  may  not  be  lost,  or  is  a  seafaring  man  (see 
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Napier,  1S50,  21  D.  lir)4;  qL  Sutler,  ut  supra),  or  is  obliged  to  go  into 
foreign  parts,  or  shall  be  abroad  and  not  likely  to  return  before  the  day  of 
trial,  it  shall  be  competent  to  examine  such  witness  by  commission  on 
interrogatories  to  lu!  settled  by  the  parties,  and  approved  l-»y  one  of  the 
princi])al  Clerks  of  Session,  or  record  clerk  "  (s.  21). 

In  session,  the  motion  is  made  to  tlie  Lord  Ordinary  or  Division  before 
whom  the  cause  depends.  In  vacation,  "  it  sliall  be  heard  liefore  the  judge 
who  is  to  preside  at  the  trial,  if  in  Edinburgh,  or  by  a  judge  who  is 
appointed  to  be  upon  the  circuit  on  which  the  cause  is  to  Ije  tried,  if  the 
trial  is  to  l)e  on  circuit;  and  in  case  of  the  absence  of  either  of  them 
respectively,  by  the  Lord  Ordinary  on  the  Bills ;  it  being  shown  to  the 
satisfaction  of  the  judge  before  whom  the  motion  is  made  that  it  could  not 
have  been  nuide  during  session"  (A.  S.  IG  Feb.  1841,  s.  21).  The  names  of 
the  witnesses  to  be  examined  must  be  given  {Gray,  1849,  11  D.  102."); 
M'Lcan  &  Hojye,  1867,  5  M.  579).  The  affidavits  produced  in  support  of  the 
motion  nnist  state  the  witness'  inability  to  attend  the  trial  {Mackintosh, 
1859,  21  I).  783).  Still,  in  the  latest  case,  the  Court  dispensed  with  his 
attendance,  even  in  the  absence  of  such  a  statement  {Henderson,  1870,  8  M. 
833;  of.  JJohbie,  1856,  19  D.  195;  Mackintosh,  ut  supra).  A  commission 
lias  been  granted  even  during  the  course  of  the  trial,  where  a  witness  has 
l)ecome  ill  since  citation  {Stone,  1849,  11  D.  1041;  Lord  Forbes,  1830,  5 
Murray,  289,  jL^er  Ld.  Gillies).  If,  however,  the  party  citing  him  is  aware 
before  the  jury  is  empanelled  and  sworn  that  he  cannot  attend  on  this 
account,  motion  should  be  made  to  postpone  the  trial  (A.  S.  16  Feb.  1841, 
s.  25). 

Under  the  A.  S.  above  cited,  the  adjustment  of  interrogatories  is  impera- 
tive {M'Lean  &  Hope,  ut  supra).  In  practice,  however,  they  are  commonly 
dispensed  with  of  consent  (Mackay,  Manual,  369 ;  Dickson,  s.  1747  ;  see 
A.  B.  1831,4  Deas  &  And.  252).  It  has  keen  pointed  out  that  they  may  be 
very  useful  in  foreign  commissions,  where  no  skilled  lawyers  are  procurable 
to  examine  the  witnesses  {M'Lean  &  Hope,  iit  su23ra,  per  L.  J.  C.  Patton). 
Where  one  party  has  obtained  a  commission,  "  it  shall  be  competent  to  the 
other  party  to  have  a  joint  commission,  or  to  propose  cross-interrogatories 
to  such  witness,  to  be  settled  as  aforesaid  ;  and,  in  addition  to  the  interro- 
gatories so  settled,  it  shall  be  competent  to  the  commissioner  to  put  such 
additional  questions  to  the  witnesses  as  may  appear  to  him  to  be  necessary, 
taking  care  to  mark  the  question  so  put  as  put  by  him."  Further,  "  when 
one  party  obtains  a  commission  to  examine  witnesses,  and  does  not  use  the 
evidence  obtained  under  the  commission,  the  other  party  may  use  the  evi- 
dence given  under  it  at  the  trial,  provided  he  satisfies  the  Court  at  the  trial 
that  he  could  not  bring  the  witness  or  witnesses  whose  evidence  he  proposes 
to  read  ;  in  wliich  case  he  shall  be  liable  for  the  expense  of  the  commission  " 
(A.  S.  16  Feb.  1841,  s.  17).  "  On  its  being  established  at  the  trial  to  the  satisfac- 
tion of  tlie  Court  by  affidavit,  or  by  oath  "  (a  certificate  has  been  admitted  of 
consent ;  Scott,  1826, 4  Murray,  63).  "  in  open  Court,  that  the  witness  is  dead, 
or  Ciinnot  attend  owing  to  absence,  age,  or  permanent  infirmity  "  (see  ^iW a-, 
1851,  14  D.  184;  1852^  1  Macq.  209:  Bocttcher,  1861,  23  D.  322),  "it shall  be 
competent  to  use  at  the  trial  the  evidence  so  taken,  subject  to  all  legal  ol)jec- 
tions  to  its  admissibility  "  {ib.).  "  The  depositions  taken  on  commission  shall 
not  be  used,  if  the  witnesses  so  examined  shall  afterwards  be  brought  forward 
at  the  trial "  {ih.).  Wliere  a  witness,  examined  at  the  first  trial  of  a  cause,  died 
before  the  second  trial,  his  deposition,  taken  on  interrogatories  before  the 
first,  was  admitted  at  the  second,  trial  ( IViUox,  ut  supra.  See  that  case, 
and  Muir,  1840,  2  D.  751,  as  to  re-examination  with  a  view  to  a  second  trial). 
VOL.  HI.  8 
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Unless  witnesses  out  of  the  United  Kingdom  attend  voluntarily,  their 
evidence  must  be  taken  on  commission.  If  they  are  resident  outwith  Scot- 
land, but  in  any  other  part  of  the  United  Kingdom,  the  Court  of  Session,  or, 
when  the  Court  is  not  sitting,  any  judge  of  the  Court,  may,  in  his  or  their 
discretion  (Henderson,  1870,  8  M.  833  ;  D.  of  Athole,  1878,  5  R.  845  ;  Mac- 
donald,  1892,  20  E.  217),  cite  them  to  attend  the  trial  (17  &  18  Vict.  c.  34, 
ss.  1-4).  Sec.  5  of  the  Act  provides  that  "  nothing  herein  contained  shall 
alter  or  affect  the  power  of  any  of  such  Courts  to  issue  a  commission  for 
the  examination  of  witnesses  out  of  their  jurisdiction,  in  any  case  in  which, 
notwithstanding  this  Act,  they  shall  think  fit  to  issue  such  commission." 

^Yhere  a  civil  suit  is  in  dependence  in  a  Court  of  one  part  of  the  United 
Kingdom,  tliat  Court  may  issue  a  commission  for  the  examination  of  wit- 
nesses in  any  other  part  of  the  United  Kingdom,  and  the  Court  of  competent 
jurisdiction  in  that  other  part  has  power  to  enforce  the  attendance  of 
witnesses  before  the  commissioner,  and  to  regulate  the  method  of  examina- 
tion (22  Vict.  c.  20  ;  Camjjhcll,  1867,  5  M.  850  ;  affd.  18G9,  41  Sc.  Jur.  584). 
Further,  where  a  commission  has  been  addressed  to  any  Court  or  judge  of  a 
Court  in  India  or  the  colonies,  or  elsewhere  in  Her  Majesty's  dominions 
beyond  the  jurisdiction  of  the  Court  granting  the  commission,  the  Court  or 
judge  addressed  may  nominate  some  fit  person  to  take  the  examination  (48  & 
49  Vict.  c.  74,  s.  2).  By  A.  S.  15  Mar.  1890,  provision  is  made  for  obtaining,  by 
application  to  the  Court,  a  letter  of  request  addressed  to  the  judge  or  judges 
of  the  foreign  tribunal  within  whose  jurisdiction  the  witness  whose  evidence 
is  required  is  residing.  The  letter,  along  with  the  adjusted  interrogatories, 
is  to  be  forwarded  liy  the  clerk  to  the  process  to  Her  Majesty's  Secretary  of 
State  for  Foreign  Affairs,  requesting  that  the  evidence  taken  under  the  same, 
when  received,  shall  be  forwarded  to  him,  under  seal,  to  abide  the  orders  of 
the  Court. 

It  is  competent  for  a  Sheriff  to  grant  commissions  to  take  evidence 
either  where  the  witnesses  are  beyond  the  jurisdiction  of  the  Court,  or  where, 
by  reason  of  age,  infirmity,  or  sickness,  they  are  unable  to  attend  the  diet 
of  proof  (16  &  17  Vict.  c.  80,  s.  10;  see  sec.  11  cited  above  (2)),  and  in  no 
other  case,  even  of  consent  (Bi/res,  1866,  4  M.  388  ;  Steuart,  1867,  5  M.  736). 
The  A.  S.  2  Feb.  1893,  makes  provision  for  obtaining  a  letter  of  request  on 
application  to  the  Sheriff. 

[See  Dickson,  Evidence,  ss.  1702, 1742-53  ;  Mackay,  Manual,  365  et  seq.] 

4.  The  vjJiole  Evidence  in  certain  Cases  may  he  taken  on  Commission  on  Special 
Cause  sJiovm  (see  Cameron,  1861,  23  D.  1257 ;  Watt,  1857,  19  D.  787  ;  in 
Mackay 's  opinion  {Manual,  371),  the  grounds  on  which  the  commis- 
sion was  granted  in  Fairliolme,  1856,  19  D.  178,  and  Jack,  1857,  19  D.  862, 
would  not  now  l)e  deemed  sufficient). — Such  a  course  is  competent  in  all 
cases  other  than  those  appropriated  to  jury  trial  (6  Geo.  IV.  c.  120,  s.  28; 
13  «&  14  Vict.  c.  36,  s.  49  ;  Nicol,  1872,  io  M.  351),  and  consistorial  causes 
(24  &  25  Vict.  c.  86,  s.  13).— [See  Mackay,  Manual,  370  et  scq.] 

5.  In  the  Case  of  a  Suit  depending  in  a  Foreign  Court. — Tlie  provisions  of 
the  Act  22  Vict.  c.  20,  are  noticed  above  (3).  The  Act  19  &  20  Vict.  c.  113, 
provides  tliat  where  the  Court  of  Session  is  certified  that  a  competent  foreign 
triljunal,  in  which  any  civil  or  commercial  matter  is  pending,  is  desirous  of 
obtaining  the  evidence  of  witnesses  within  the  jurisdiction  of  the  Court  first 
mentioned,  the  latter  Court  may  order  their  examination  before  any  person 
named  in  such  order  {Blair,  1883,  10  E.  1223  ;  RoUnow,  1883,  10  E.  1246: 
Stemrich,  1886,  13  E.  1156;  Reid,  1890,  17  E.  790),  and  the  production  of 
documents  (ss.  1,  6).  A  certificate  by  the  diplomatic  agent  of  any  foreign 
power,  or,  if  there  be  no  such  agent,  of  the  consul-general  or  consul  at 
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Ix)ndon,  tliat  the  matter  of  the  application  is  a  civil  or  commercial  matter 
pending  before  a  Court  of  the  country  wliich  he  represonts,  sliall  l)e  evidence 
of  tiie  matter  so  certified.  In  the  alisence  of  such  eertilicate,  other  evidence 
is  admissiljle  (s.  2).  These  provisions  are  made  applicable  to  criminal  pro- 
ceedings by  33  &  34  Vict.  c.  52,  s.  24;  see  Quosbarth,  1892,  29  S.  L.  E.  456. 
[See  Dickson,  Evidence,  ss.  1702-3  ;  Mackay,  Manual,  371.] 

Form  of  Commission. 

At  ,  tlif.  day  of  eighteen  hundred  and  years ; — 

There  was  produced  to  A .  B.[((esi(jna(toH],  a.  certified  coijy  interlocutor,  dated  the 
day  of  cigliteen  liundred  and  years,  pronounced  by  Lord  C,  Ordinary,  in  the 

action  [or  jjetilion]  depending  liefore  the  Lords  of  Council  and  Session  at  the  instance 
of  D.  E.,  pursiu;r,  against  G.  II.,  defender,  whereby,  inter  alia,  coiuinission  is  granted 
to  the  said  coniiuissioner  to  take  the  oaths  and  examinations  of  witnesses  [or  to  examine 
liavers]  in  the  said  action  [or  petition]  ;  of  which  commission  the  said  A.  B.  accepted, 
and  made  choice  of  /.  K.  to  be  his  clerk,  and  administered  to  him  the  oath  de  fideli 
admiiiistratione. 

Thereafter  compeared  the  pursuer  personally  [if  s^ich  he  the  case],  and  by  L.  M.,  his 
agent  ;  as  also  the  defender  personally  [■;/  such  he  the  case],  and  by  N.  0.,  his  agent. 

Compeared    P.  Q.  [desiijnation  and  address],  aged  ,  who  being   solemnly 

sworn  ana  interrogated  as  witness  for  the  pursuer  [or  defender],  [or  examined  on  behalf 
of  the  i)ursuer  {or  defender)  as  haver,  and  asked  to  produce  the  writings  specified  in 
No.  of  process],  depones  .  .  .  All  which  is  truth,  as  the  deponent  shall  answer  to 
God  [specify  delete  words,  marginal  additions,  etc.]. 

Jr.  \J. 

A.  B.,  Commissioner, 
J.  K.,  Clerk. 

Docquet  at  the  End  of  Proof  when  concluded. 
What  is  contained  on  this  and  the  jirecediug  pages  is  the  report  of  the  commis- 

sioner mentioned  on  the  tirst  jjage  hereof. 

Humbly  reported  by  A.  B.,  Commissioner. 

J.  K.,  Clerk. 


Commissioner  of  Police. — A  commissioner  of  police  is  a 
person  who  acts  under  and  in  virtue  of  the  Burgh  PoHce  (Scotland)  Act, 
1892,  or,  where  there  are  private  Police  Acts,  as  there  are  in  some  burghs, 
under  and  in  virtue  of  these  for  the  respective  burghs  to  which  the  same 
applies.  In  burghs  where  there  are  magistrates,  or  magistrate  and  coun- 
cillors or  other  municipal  authority,  they  are  the  commissioners  under  the 
Purgh  Police  Act.  In  all  other  burghs  the  commissioners  are  the  persons 
elected  under  the  Act.  Any  male  householder  not  in  arrear  wdth  any 
burgh  assessment  is  eligible  as  a  commissioner;  but  a  person  adjudged 
bankrupt  is  disqualified  from  being  elected,  or  holding  or  exercising  the 
office  of  commissioner  (4G  .^'  47  Vict.  c.  32,  s.  32 ;  47  &  48  Vict.  c.  IG,  s.  5  ; 
see  Thorn,  28  Feb.  1885,  12  E.  701).  The  number  of  commissioners  in 
burghs  where  the  population  is  less  than  10,000  is  from  nine  to  twelve,  as 
fixed  by  the  Sheriff;  10,000  to  20,000,  twelve;  20,000  and  50,000,  fifteen; 
between  50,000  and  100,000,  eighteen  to  twenty-four.  The  election  is  annual, 
and  a  register  of  voters  is  made  up  yearly  before  lotli  September,  the  pro- 
cedure followed  as  to  such  register  being,  as  far  as  practicable,  similar  to  that 
prescribed  by  the  Acts  for  the  registration  of  parliamentary  voters  for 
burghs.  See  Municipal  Election.  Where  the  burgh  is  divided  into 
wards,  the  election  takes  place  for  the  wards  in  like  manner  to  that  of  town 
councillors.  For  all  the  purposes  of  the  annual  election,  first  meeting 
of  commissioners,  and  election  of  magistrates  and  other  procedure  conse- 
quent thereon,  a  burgh  under  the  Burgh  Police  Act  is  deemed  to  be  a 
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burgh  having  to  provide  for  the  appointment  and  election  of  magistrates 
and  councillors  in  royal  and  parliamentary  burghs.  The  commissioners 
are  a  corporate  body  having  a  common  seal,  who  sue  and  are  sued  under 
their  corporate  name.  They  have  large  powers  of  contracting,  assessing, 
and  borrowing  under  the  Act,  which  must  all  be  done  in  strict  conformity 
with  the  provisions  thereof.  They  have  full  power  to  appoint  the  several 
public  officers  necessary  for  the  administration  of  the  Act,  pay  them 
salaries,  and  dismiss  them.  They  are  the  Local  Authority  under  the  Public 
Health  (Scotland)  Act,  1867,  and  Acts  amending  the  same,  within  the 
territory  comprehended  in  the  l)urgh.  The  magistrates  and  commissioners 
elected  in  virtue  of  the  Burgh  Police  Act  for  the  purposes  thereof  within 
the  limits  of  the  burgh,  possess  such  and  the  like  rights,  powers,  authorities, 
and  jurisdiction  as  are  possessed  by  the  magistrates  and  council  of  royal 
and  parliamentary  burghs.  They  are  thus  practically  trustees  for  the 
execution  of  the  Act  within  the  burgh,  subject  to  all  the  responsibilities, 
liabilities,  and  disabilities  which  persons  in  a  fiduciary  position  are  subject 
to,  over  and  above  the  restrictions  and  limitations  imposed  upon  them  by 
the  Police  Act. 


Commissioner   to   the    General    Assembly.— The 

Statute  of  1592,  c.  114,  "declaris  that  it  sail  be  lawfull  to  the  kirk  and 
ministers,  every  zeir  at  the  least  and  oftner  2^'>'o  re  nata  as  occasion  and 
necessitie  sail  require,  to  hald  and  keepe  generall  Assemlilies :  Providing 
that  the  King's  Majestic,  or  his  Commissioners,  with  them  to  be  a})})ointed 
be  his  Hienesse,  be  present  at  ilk  generall  Assemblie,  before  the  dissolving 
thereof,  nominate  and  appoynt  time  and  place  quhen  and  quhair  the  nixt 
generall  Assemblie  sail  be  halden;  and  in  case  nither  his  Majestic  nor  his  said 
Commissioners  beis  present  for  the  time  in  that  toun  quhair  the  said  generall 
Assemblie  beis  halden :  Tlien  and  in  that  case  it  sail  be  lesum  to  the  said 
generall  Assemblie  be  themselves  to  nominate  and  appoynt  time  and  place 
where  the  nixt  generall  Assemblie  of  the  kirk  sail  be  keiped  and  halden,  as 
they  have  bene  in  nse  to  do  thir  times  l)ypast."  In  practice,  only  one  Com- 
missioner is  appointed.  His  commission  is  issued  under  the  Great  Seal  of 
Scotland,  and  expires  witli  the  termination  of  the  sittings  of  the  Assembly 
for  wdiich  he  was  appointed.  On  the  Commissioner  presenting  his  Commis- 
sion, it  is  read  and  recorded  among  the  Acts  of  the  Assembly.  The  Commis- 
sioner, as  the  representative  of  the  sovereign,  is  the  official  medium  of 
commuidcation  between  the  sovereign  and  the  Assembly,  but  has  no  voice 
in  the  deliberations  of  the  House  in  virtue  of  his  office.  Both  the  Church 
and  the  Crown  claim  right  to  convene  and  dissolve  Assemblies.  Between 
1G91  and  1G95  there  was  considerable  tension  between  the  CJiurch  and  the 
Crown  in  respect  of  these  claims.  In  November  1691,  the  Assend3ly  did  not 
meet  on  the  appointed  day,  in  consequence  of  the  absence  of  the  Connnis- 
sioner.  It  was  thereafter  summoned  Ijy  Eoyal  Proclamation  to  meet  on  loth 
January  1692.  After  it  had  met  on  that  date,  and  sat  for  aljout  a  month, 
but  had  failed  to  meet  the  views  of  the  king  on  points  whicli  he  had  by 
letter  sulnnitted  to  it,  tlie  Commissioner  declared  the  Assembly  dissolved, 
and  declined  to  name  a  day  for  the  meeting  of  the  next  Assembly.  The 
Assembly  separated,  hwi,  before  doirrg'so,  fixed  a  day  itself  on  which  it  should 
reassemble.  Eventually  it  did  not  meet  on  the  day  it  had  fixed,  and  the  next 
Assembly,  1 695,  was  called  by  Pioyal  Proclamation.  Since  1695,  no  conflict  has 
occurred  between  the  Crown  and  the  Church  in  these  matters.  The  practice 
at  the  close  of  an  Assembly  is  for  the  Moderator  to  declare  that,  in  the  name 
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of  the  HpiiiLual  Head  of  Llic  Cluirch,  lie  lUsstjlves  the  A.ssL'iubly, and  appoints 
it  to  meet  again  on  the  date  which  he  tlien  names.  Tlie  Commissioner  then 
makes  a  similar  declaration  that,  in  th(.'  iiurne  (^f  the  sovereign,  he  dissolves 
the  Assembly,  and  apjioints  it  to  meet  again  (jn  a  date  vvliich  lie  names.  By 
previous  arrangement,  the  ^loderator  and  the  Commissiuner  name  the  same 
date.  In  174G,  the  Commissioner  did  not  arrive  on  the  day  appointed  for 
the  opening  of  the  Assemlily.  Jn  1701,  it  was  reported  to  the  Assembly  by 
the  Lord  Advocate  tliat  the  Commissioner  was  in  the  town,  but  tliat,  owing 
to  the  death  of  an  otiicial,  his  commission  was  not  completed.  In  1708,  the 
commission  and  lioyal  Letter  accompanying  it  were  laid  on  the  table  of  the 
Assembly,  but  the  Commissioner,  owing  to  family  bereavement,  did  not  attend 
till  some  days  later.  In  all  these  cases  the  Assembly  convened  on  the  ap- 
pointed day,  and  proceeded  to  business.  When,  from  any  cause,  the  Com- 
missioner was  unable  to  continue  to  Ijc  present,  it  was  at  one  time  the 
practice  for  the  Assembly  to  resolve  itself  into  a  committee  of  the  whole 
House,  which  carried  on  the  business,  and  had  its  actions  formally  adopted 
on  the  House  resuming.  Since  1825  this  has  not  been  considered  necessary, 
and  the  Assembly  proceeds  in  his  absence.  The  Commissioner  is  invariably 
a  peer ;  his  official  style  is  "  His  Grace  the  Lord  High  Commissioner  to  the 
General  Assembly."  His  salary  is  appointed  to  him  from  the  Consolidated 
Fund. 

[Acts  and  Proceedings  of  the  General  Assembly  ;  Hill,  Pnu:  87  ;  Cook, 
Styles,  5tii  ed.,  311  ;  Ersk.  i.  5.  6.] 


Commissioners  in  Sequestration. — Commissioners  in 

sequestration  are  an  elective  committee  of  creditors  who  advise  with  the 
trustee  regarding  the  management  and  realisation  of  the  estate,  and  whose 
concurrence  is  required  in  certain  acts  of  administration.  Their  office  is 
gratuitous,  and  they  are  not  required  to  find  caution.  At  the  meeting  for 
the  election  of  a  trustee,  the  creditors  present  or  their  mandataries,  after 
the  trustee  has  been  elected,  elect  three  commissioners  (if  there  be  so  many 
creditors  claiming  on  the  estate),  who  must  be  creditors  or  mandataries  of 
creditors  (19  &  20  Vict.  c.  79,  s.  75).  The  proceedings  for  their  election 
are  similar  to  those  for  the  election  of  a  trustee  {ih.  ss.  75,  08).  The 
Sheritl'  decides  who  are  the  persons  duly  elected,  and  his  decision  is  final. 
His  deliverance  is  entered  in  the  Sederunt  Book,  and  no  further  confirma- 
tion is  required.  No  person  is  eligible  for  the  ofllce  who  is  disqualified  to 
be  trustee  (see  s.  08;  Goudy  on  BanJcruptcy,  229).  A  majority  of  the 
commissioners  constitute  a  quorum.  Where  there  are  only  two,  it  seems 
necessary  that  they  should  concur.  A  commissioner  may  resign  office  at  any 
time.  He  may  be  removed  by  a  majority  in  value  of  creditors  at  a  meeting 
duly  called  for  the  purpose, and  a  new  commissioner  maybe  elected  in  his  place 
{ih.  s.  70;  see  Tliomsoii,  1859,  21  I).  1129).  He  may  also  be  removed  or 
censured  by  the  Court,  on  a  report  by  the  Accountant  of  Court,  if  hit;  duties 
are  not  being  faithfully  performed  {ib.  s.  159).  There  is  no  provision  in  the 
Bankruptcy  Act,  1850,  for  a  creditor  applying  to  the  Court  for  the  removal 
of  a  commissioner,  although  formerly  this  was  competent  (54  Geo.  in.  c. 
137,  s.  71;  Sanders,  1823,  2  S.  173;  Paiiane,  1825,  4  S.  122).  A  manda- 
tary who  holds  office  ceases  to  do  so  on  intimation  to  the  trustee  by  the 
creditor  of  the  withdrawal  of  the  mandate  (19  &  20  Vict.  c.  79,  s.  75).  In 
all  cases  where  a  commissioner  has  declined  to  act,  or  resigned,  or  become 
incapacitated,  the  trustee  must  call  a  meeting  of  creditors  (see  ss.  98,  99)  for 
the  purpose  of  electing  a  new  commissioner ;  and  such  election  is  conducted 
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iu  the  same  way  as  the  original  election  {ih.  s.  75  ;  see  Gunn,  1850,  13  D. 
317,  as  to  appeal  against  resolution  that  office  had  become  vacant). 
Until  a  vacancy  has  been  filled  up  by  a  new  appointment,  the  remain- 
ing commissioners  are  entitled  to  act  (CaddcU,  8  July  1819,  Bell,  Com., 
5th  ed.,  ii.  386  (note)).  A  creditor  is  only  entitled  to  act  as  a  commis- 
sioner so  long  as  he  has  an  interest  in  the  sequestrated  estate  (Bell,  Com., 
5th  ed.,  ii.  385). 

The  duties  of  commissioners  are  regulated  by  the  Bankruptcy  Act, 
1856.  Sec.  82  provides  that  "  the  trustee  shall  manage,  realise,  and 
recover  the  estate  belonging  to  the  bankrupt,  wherever  situated,  and  con- 
vert the  same  into  money  according  to  the  directions  given  by  the  creditors 
at  any  meeting,  and  if  no  such  directions  are  given,  he  shall  do  so  with  the 
advice  of  the  commissioners."  Sec.  85  provides :  "  The  commissioners 
shall  superintend  the  proceedings  of  the  trustee,  concur  with  him  in  sub- 
missions and  transactions,  give  their  advice  and  assistance  relative  to  the 
management  of  the  estate,  decide  as  to  paying  or  postponing  payment  of  a 
dividend,  and  may  assemble  at  any  time  to  ascertain  the  situation  of  the 
bankrupt  estate,  and  any  one  of  them  may  make  such  report  as  he  may 
think  proper  to  a  general  meeting  of  the  creditors."  They  are  entitled  to 
access  to  the  sederunt  book  and  the  trustee's  accounts,  and  also  documents 
of  a  confidential  nature  regarding  the  estate  (ib.  s.  84).  Any  commissioner, 
with  notice  to  the  trustee,  may  at  any  time  call  a  meeting  of  the  creditors 
(ib.  s.  98).  The  notice  must  be  given  prior  to  calling  the  meeting  (Campbell, 
1884,  21  S.  L.  R  479  ;  see  Zand's  Tr.,  1892,  19  R  488). 

Within  fourteen  days  after  the  expiration  of  four  months  from  the  date 
of  the  deliverance  awarding  sequestration,  the  commissioners  meet  and 
examine  the  trustee's  state  of  funds  and  account  of  intromissions,  and 
ascertain  whether  the  trustee  has  lodged  the  moneys  recovered  by  him  in 
bank,  deljit  him  with  20  per  cent,  on  sums  not  so  lodged  amounting  to  £50 
or  upwards,  audit  his  accounts,  settle  his  commission  and  authorise  him  to 
take  credit  therefor,  certify  the  balance  due  to  or  by  him,  and  declare  whether 
any  and  what  dividend  shall  be  ^mid  (19  &  20  A'ict.  c.  79,  s.  125).  Th(;y 
have  corresponding  duties  with  regard  to  subsequent  dividends  (ih.  ss.  130, 
132).  Where  a  composition  is  offered  by  the  bankrupt,  the  commissioners, 
before  the  composition  is  approved  of  by  the  Court,  must  audit  the  trustee's 
accounts,  ascertain  the  balance  due  to  or  by  him,  and  fix  his  remuneration 
(ib.  s.  141).  If  it  appears  to  the  commissioners  that  a  dividend  ought  to  be 
postponed,  they  may  do  so  until  the  recurrence  of  another  stated  period  for 
making  a  dividend,  and  authorise  the  trustee  to  give  notice  to  that  effect  in 
the  next  Gazette  (ib.  s.  134).  They  may  also  concur  with  the  trustee  in  an 
application  to  the  Court  for  alteration  of  the  periods  for  payment  of 
dividends  (ib.  s.  135). 

The  concurrence  of  the  commissioners  is  required  for  the  exercise  of 
certain  powers  by  the  trustee,  such  as  fixing  the  price  of  heritable  estate 
for  sale,  fixin";  a  meetin";  of  creditors  to  consider  as  to  the  sale  of  the  whole 
estate,  and  compromising  or  referring  claims  against  the  estate  (ib.  ss.  114, 
136,  85,  176). 

When  estate  is  sold  i)ublicly,  commissioners  are  not  entitled  to  purchase 
(ib.  s.  120  ;  see  iJreio,  1825,  4  S.  264;  Whyte,  1890,  17  R  895).  Commis- 
sioners are  liable  to  account  for  their  intromissions  and  management  on 
petition  by  anyone  interested  (ib.  s.  86)  ;  but  they  are  not  liable  for  damage 
caused  to  the  estate  in  consequence  of  the  trustee  acting  upon  their  advice 
(  Wilson,  1803,  M.  13968).  The  sanction  of  the  commissioners  does  not 
affect  the  personal  responsibility  of  the  trustee  for  obligations  undertaken 
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by  him,  or  for  failure  t(j  perform  statutory  duties  incumbent  on  him  {Jeffrey 
1821,  1  S.  103,  2  S.  App.  349 ;  Mahen,  1837,  15  S.  1087). 
[Goudy  on  BanlcriqAcy,  228  et  seq.'] 


Commissioners  of  Justiciary.— See  Justiciauy,  Higif 

COUKT  01'. 


Commissioners  of  Supply.— Previous  to  the  Local  Govern- 
ment (Scotlanil)  Act,  1889,  the  })owers  and  duties  of  the  Commissioners  of 
Sui)ply  in  a  county  were  very  extensive ;  l)Ut  by  sec.  11  of  that  Act  the 
whole  powers  and  duties  of  the  Commissioners  of  Supply,  witli  certain 
exceptions,  were  transferred  to  and  vested  iu  the  County  Council  of  each 
county. 

Powers  and  Duties. — The  powers  and  duties  still  left  to  the  Commis- 
sioners are  :  («)  The  election  of  their  own  convener  (L.  G.  Act,  1889,  s. 
12);  {h)  a  share  in  the  control  of  the  police  admhiistration  and  the 
borrowing  and  capital  ex])enditure  of  the  county,  by  the  election  of  repre- 
sentatives  to   the   Standing   Joint-Ctmimittee   (L.  G.   Act,  1889,   s.    IS); 

(c)  adjudication  on  claims   for   admission  to   their   own   body  under   the 
provisions  of  19  &  20  Vict.  c.  93,  and  20  Vict.  c.  11  (L.  G.  Act,  1889,  s.  12); 

(d)  their  power  as  Commissioners  of  the  Land  Tax  (L.  G.  Act,  1889,  s.  102). 
The  Commissioners  of  Supj)ly  meet  annually,  in  the  same  place  and  on  the 
same  day,  as  the  meeting  of  the  County  Council,  in  tlie  month  of  May  in 
each  year,  for  the  purpose  of  appointing  members  of  the  Standing  Joint- 
Committee  ;  disposing  of  claims  and  objections  under  the  provisions  of  the 
Commissioners  of  Supply  (Scotland)  Act,  185G,  and  its  amending  Act,  20 
Vict.  c.  11,  and  for  the  purpose  of  electing  a  convener:  but  at  this  meeting 
the  Connnissioners  are  not  permitted  to  transact  any  other  business  (L.  G. 
Act,  1889,  s.  12  (2)  ).  The  Connnissioners  at  this  meeting  appoint  certain  of 
their  number,  not  exceeding  seven,  to  sit  upon  the  Standing  Joint-Connnittee 
of  the  County  Council.  The  Standing  Joint-Committee  consists  "  of  such 
number  of  County  Councillors,  not  exceeding  seven,  as  shall  be  appointed 
by  the  County  Council  annually  at  their  meethig  in  the  month  of  May,  and 
such  number  of  Commissioners  of  Supply,  not  exceeding  seven,  as  shall  be 
appointed  by  the  Commissioners  of  Supply  annually  at  their  meeting  on 
the  same  day"  (L.  G.  Act,  1889,  s.  18).  Tlio  Standing  Joint-Connnittee 
act  as  the  Police  Committee  of  the  county  under  the  Police  Act,  1857,  and 
their  consent  is  required  to  capital  expenditure  in  regard  to  works,  and  in 
regard  to  borrowing  (L.  G.  Act,  1889,  ss.  18  (6)  and  (67)).  See  Standing 
JoiNT-Co.MMiTTKK.  If  any  Connuissioner  of  Supply  serving  upon  the  Stand- 
ing Joint-Connnittee  dies,  resigns,  or  becomes  disqualilied,  the  vacancy  so 
Ciiused  may  be  tilled  up  by  the  Commissioners  of  Supply,  at  a  meeting  called 
by  their  convener  on  not  less  than  ten  days'  notice  by  circidar  addressed 
to  each  Connuissioner  of  Supply  (L.  G.  Act,  1889,  s.  12  (3)).  The  Commis- 
sioners of  Supply  have  duties  in  regard  to  tlie  land  tax,  which  consist  in 
allotting  the  valued  rent  of,  and  the  ciunido  tax  due  for,  lands  which 
liave  been  subdivided.  See  Land  Tax.  (Eankme  on  Landoumershij^  3rd 
ed.,  727,  and  infra.)  Questions  as  to  the  division  and  allocation  of  the 
old  valued  rent  of  lands  are  determined  by  the  SliorifT  (L.  G.  Act,  1889, 
s.  102). 

Qualijication  of  Commissioners  of  Siippli/. — The  qualification  for  Com- 
missioners of  Supply  was  fixed  by  the  Valuation  Act,  1854  (17  &  18  Vict. 
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c.  91,  s.  19),  as  follows:  "The  being  named  an  ex  officio  Commissioner  of 
Supply  in  any  Act  of  Supply,  or  the  being  proprietor  or  the  husband  of 
any  proprietor  infeft  in  liferent,  or  in  fee  not  burdened  with  a  liferent,  in 
lands  and  heritages  within  the  county  of  the  yearly  rent  or  value,  in  terms 
of  tliis  Act,  of  at  least  £100,  or  the  being  eldest  son  and  heir-apparent  of 
a  proprietor  infeft  in  fee  not  burdened  with  a  liferent  in  lands  and  heritages 
within  such  county  of  the  yearly  rent  or  value,  in  terms  of  this  Act,  of 
£400  :  and  the  factor  of  any  proprietor  or  proprietors  infeft  either  in  liferent 
or  in  fee  unburdened  as  aforesaid,  in  lands  and  heritages  within  such  county, 
of  the  yearly  rent  or  value,  in  terms  of  this  Act,  of  £800,  shall  be  qualified  to 
act  as  Commissioner  of  Supply  in  the  absence  of  such  proprietor  or  pro- 
prietors ;  provided  always  that,  with  reference  only  to  the  qualification  of 
Commissioners  of  Supply  under  this  Act,  the  yearly  rent  or  value  of  houses 
and  other  buildings,  not  being  farmhouses  or  offices  or  other  agricultural 
buildings,  shall  be  estimated  at  only  one-half  of  their  actual  yearly  rent  or 
value  in  terms  of  this  Act."  By  the  Commissioners  of  Supply  Acts  of 
1856  and  1857  (19  &  20  Vict.  c.  93,  and  20  Vict.  c.  11),  all  persons,  being 
males  and  of  full  age,  possessing  the  qualifications  above  set  forth,  otherwise 
than  by  nomination  ex  offijcio  are  Commissioners  while  so  qualified  (s.  1). 
The  last  completed  Valuation  Roll  of  the  county  is  iirimA  facie  evidence  of 
ownership  and  conclusive  evidence  of  the  value  (s.  2).  A  parish  minister 
possessing  as  part  of  his  benefice  a  glebe  worth  £100  a  year  is  not  qualified, 
not  being  "infeft  in  liferent  or  in  fee"  {Lcdic,  1883,  20  S.  L.  R.  362). _  A 
factor  is  not  merely  one  who  holds  a  mandate  to  attend  certain  meetings 
(JVallrr,  1870,  8  M.  443).  A  factor  for  two  proprietors  whose  joint  rental 
exceeded  £800,  the  separate  rentals  being  less,  was  held  disqualified 
( Walker,  supra).  A  factor  for  trustees  infeft  in  lands  and  heritages  of  the 
required  amount  was  held  qualified  {Boyd,  1876,  14  S.  L.  R.  489).  A 
person  entered  more  than  once  on  the  roll,  as  proprietor  and  as  factor,  or 
as  factor  for  more  than  one  proprietor,  is  only  entitled  to  one  vote,  though 
one  or  all  of  his  constituents  are  absent,  since  the  Acts  give  only  a 
qualification,  not  a  right  of  voting  by  proxy  {Craigie,  1879,  7  R.  53). 
Commissioners  ex  officiis  do  not  require  the  qualifications.  A  list  of 
Commissioners  ex  officiis  will  be  found  in  the  last  Annual  Supply  Act,  16 
&  17  Vict.  c.  111. 

Claims.— The  Clerk  of  Supply  (the  County  Clerk,  L.  G.  Act.  1889, 
8.  12  (4))  must  keep  open  for  inspection,  till  the  30th  October  in  each  year, 
a  list  of  all  such  claims  to  be  put  on  the  Commission  as  have  been  given  in 
to  him  before  the  20th  of  the  same  month,  and  objections  thereto  on  the 
part  of  any  Commissioners  must  be  notified  in  writing  both  to  the  clerk 
and  the  claimant  within  ten  days  of  the  first-mentioned  date ;  and  the 
clerk  must  give  ten  days'  notice  to  both  claimant  and  objector  of  the  time 
(not  later  than  20th  November)  and  place  where  a  committee,  appointed  as 
after  stated,  meet  to  dispose  of  such  claims,  which  must  be  done  before 
20th  December  in  each  year  (20  Vict.  c.  11,  and  19  &  20  Vict.  c.  93,  s.  4), 
so  that  a  list  of  the  Commissioners,  corrected  to  date  and  open  to  inspec- 
tion, may  be  drawn  up  as  conclusive  evidence  of  their  title  to  act  and  vote  (19 
&  20  Vict.  c.  93,  s.  5).  The  Commissioners  at  their  annual  meeting  appoint 
a  committee,  of  which  the  quorum  is  three,  to  dispose  of  such  claims  and 
objections  (19  &  20  Vict.  c.  93,  s.  5).  A  summary  appeal  from  the  com- 
mittee lies  to  the  Lord  Ordinary  on  the  Bills,  whose  judgment  is  final  (19 
&  20  Vict.  c.  9,  s.  5).  Commissioners  of  Supply  require  to  take  the  oath  of 
allegiance  (34  &  35  Vict.  c.  48,  repealing  21  &  22  Vict.  c.  48,  and  22  Vict. 
c.  10). 
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Historical  Account. — Commissioners  of  Sup])ly  owe  their  existence 
entirely  to  Statute.  They  were  appointed  by  Parliament  in  annual  Acts  of 
Supply  to  levy  tlie  land  tax  within  the  county  to  which  they  belonged. 
Erskine  (Bk.  Ii.  v.  35)  says  that,  "  By  two  Acts  of  the  Usurper's  rarliament, 
holden  at  Westminster,  IGoG,  c.  14  and  25,imposhig  taxations  upon  Scotland, 
the  rates  upon  the  several  shires  are  jirecisely  fixed,  and  the  equal  assess- 
ment of  those  rates  among  the  individual  landowners  in  every  shire  is  left 
to  the  adjustment  of  Commissioners."  During  the  latter  i)art  of  the 
reign  of  Ciiarles  I.,  a  new  and  dillerent  mode  was  intrcKluced  for  levying 
the  large  sums  that  were  imposed  upon  the  owners  of  land.  Monthly 
assessments  were  laid  on,  and,  in  order  to  render  the  burden  equal, 
new  valuations  were  made  by  Commissioners  a])pointed  for  that  end, 
who  were  ordered  to  inquire  into  the  just  and  true  worth  of  every  person's 
rent  (Wight  on  Elections,  1784,  p.  193).  The  Act  of  Convention,  1667, 
providing  supi)ly,  ratified  by  1670,  c.  3,  appointed  Commissioners,  and 
tliereafter  in  each  successive  Act  granting  supply,  a  special  body  of  Com- 
missioners was  appointed  to  carry  the  Act  into  ellect.  Tliey  had  power  to 
levy  the  land  tax,  and  under  the  Act  1681,  c.  3,  and  1G98,  c.  10,  might 
quarter  soldiers  on  defaulters,  according  to  the  amount  of  the  deficiency. 
AVithin  burghs  the  magistrates  were  the  Commissioners,  and  they  imposed 
tlie  tax  by  stent-masters  (1597,  c.  277;  1633,  c.  2;  and  1667).  Trior  to 
1798,  Commissioners  were  specially  named  for  each  county  in  the  annual 
Acts  of  Supply ;  but  the  land  tax  being  made  perpetual  in  that  year,  the 
Commissioners  of  the  previous  year  remained  in  office,  additions  being 
made  to  their  numbers  in  each  county  from  time  to  time  to  supply  vacan- 
cies. Connnissioners  met  at  the  head  burgh  of  their  several  counties  on  a 
certain  day  named  in  each  Act,  and  they  were  empowered  to  appoint  the 
subsequent  diets  of  their  meeting,  and  to  name  conveners  from  time  to 
time. 

The  old  qualification  of  Connnissioners  (with  the  exception  of  official 
persons)  was  property,  superioritv,  or  liferent  of  lands  to  the  extent  of  £100 
Scots  (£8,  6s.  8d.)  valued  rent;  but  l)y  17  &  18  Vict.  c.  9,  s.  19,  and  19  & 
20  Vict.  c.  93,  and  20  Vict.  c.  11  (see  supra),  the  qualifications  of  Commis- 
sioners were  finally  settled,  and  anyone  possessing  a  qualification  became 
a  Commissioner  so  long  as  he  remained  qualified. 

Originally  the  powers  and  duties  of  Connnissioners  were  confined  to 
assessing  or  levying  the  land  tax,  but  during  the  two  centuries  which  have 
elapsed  since  1667  various  additional  duties  and  functions  came  to  be  imposed 
upon  them.  Thus  by  the  Act  of  1686  they  were  authorised  to  act  with 
the  justices  of  peace  in  maintaining  bridges  and  ferries  within  their 
counties,  and  theii*  duties  in  these  matters  continued  until  they  were  trans- 
ferred under  the  General  Turni)ike  Act,  1831.  Connnissioners  of  Su])ply  had 
also  the  a]ipointment  of  paroeliial  sclioolmasters  where  the  heritors  of  any 
parish  failed  to  make  an  election  (1696,  c.  26 ;  43  Geo.  ill.  c.  84).  This 
power  was  taken  away  in  1872  by  35  &  36  Vict.  c.  62.  The  appoint- 
ment of  the  Collector  of  the  Land  Tax  lay  with  the  Connnissioners 
until  it  became  vested  in  the  Treasury  liy  5  e'V'  6  Will.  iv.  c.  64. 
Previous  to  the  Local  Government  Act,  1889,  which  almost  entirely 
deprived  the  Commissioners  of  their  importance  as  local  administra- 
tors, they  had,  in  addition  to  apportioning  and  settling  the  land 
tax,  the  following  duties  and  functions  to  perform : — {a)  Managing  the 
general  county  ex]tenditure,  and  levying  assessments  for  it  and  a  number  of 
9ther  purposes;  {h)  managing  the  county  police  (through  a  conunittee); 
(c)  acting  (through  a  connnittee)  as  judges  of  appeal  under  the  Valuation 
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of  Lands  aiul  Heritages  Statutes ;  ((?)  dealing  (throng] i  a  committee)  with 
claims  for  admission  to  their  own  body,  but  suljject  to  an  appeal  to  the 
Court  of  Session ;  (c)  carrying  out  the  provisions  of  the  Statutes  relating 
to  the  Registration  of  Parlianientary  Voters,  Lunacy,  Prisons,  Sale  of  Food 
and  Drugs,  ]\IiHtia,  Iveformatories  and  Industrial  Schools,  and  Sherift'  Court 
Houses.     The  Statutes  wliich  contained  the  powers  and  duties  of  the  Com- 
missioners which  were  transferred  to  the  County  Council  are  as  follows : — 
Counfi/  Finance— 31  &  32  Vict.  c.  82,  ss.  2,  3,  and  10.     Police.— 20  & 
21  Vict.  c.  72.      ValKcdwn.— 17  &  18  Vict.  c.  91 ;  20  &  21  Vict.  c.  58;  30 
&  31  Vict.  c.  80 ;  42  &  43  Vict.  c.  42 ;  48  &  49  Vict.  c.  3,  s.  9,  subs.  4  and  6 ; 
48  &  49  Vict.  c.  16 :  49  &  50  Vict.  c.  15 ;  50  &  51  Vict.  c.  51.     Bcfjistratioii 
of  Parliamentary    Voiers.—24:   &   25    A'ict.  c.  83;  48  &  49  Vict.  c.   16. 
Lunaci/.— 20  &  21  Vict.  c.  71 ;  25  &  26  Vict.  c.  54;  40  &  41  Vict.  c.  53, 
s.  61 ;  50  &  51  Vict.  c.  39.     Prisons.— 40  &  41  Vict.  c.  53.      Sale  of  Food 
and  Drugs.— 3S  &  39  Vict.  c.  63 ;  50  &  51  Vict.  c.  29.     Militia.— 11  &  18 
Vict.  c.  i06 :  23  &  24  Vict.  c.  94;  35  &  36  Vict.  c.  68.     Reformatories  and 
Industrial  Schools. — 40  &  41  Vict.  c.  53,  ss.  6  and  7 ;  48  &  49  Vict.  c.  61. 
Slieriff  Court  Houses.— 23  &  24  Vict.  c.  79  ;  47  &  48  Vict.  c.  102.     For  the 
powers  and  duties  still  remaining  to  the  Commissioners,  see  supra. — [See 
Bell,P7'm.  1127-9  ;  Ersk.  Bk.  i.  tit.  4.  s.  31 ;  Chisholm,  Justice  of  Peace  Digest ; 
Eankine  on  LctMdoivnership ,  177 ;  Wight  on  Elections,  1784,  p.  193.]     See 
Land  Tax. 


Commissioners  of  Teinds.— See  Teind  Court. 
Commitment  for  Trial. — See  Criminal  Pkosecution. 


Com  mixtion. — The  mixing  together  of  bodies  or  fluids  into  a 
heap  or  mass.  In  a  strict  sense,  the  mixing  together  of  solids  ;  as  opposed 
to  confusion,  the  mixing  together  of  liquids.  When  the  materials  are' 
mixed  together  a  new  property  is  created,  and  elaborate  rules  were  laid 
down  by  the  Ptoman  jurists  as  to  the  ownership  of  the  new  material.  If 
by  mutual  consent  the  materials  belonging  to  two  persons  were  mixed 
together,  the  mixture  was  their  joint  property,  whether  the  mixture 
created  a  new  substance  or  not  (Just.  Pk.  ii.  tit.  1.  s.  29  ;  Dvj.  xli.  1.  789). 
But  if  the  mixture  was  made  accidently,  or  by  one  party  without  consent  of 
the  other,  tlie  party  who  had  made  the  mixture  was  l)ound  to  hand  over  to 
the  other  his  materials,  if  that  were  possible,  or,  if  not,  to  account  for  the 
value  of  the  materials  used.  Or  the  new  substance  would  be  divided  in 
proportion  to  the  sliares  contributed,  quantity  and  quality  being  taken  into 
consideration  (Just.  Bk.  ii.  1.  28 ;  Dig.  vi.  1.  4.  5).  If  a  person  used 
materials  of  another,  and  bestowed  lal)our  on  them,  thereljy  forming  a  new 
material,  who  was  the  owner  of  that  new  material  ?  This  question  was 
answered  differently  by  the  Proculeians  and  the  Sabinians.  The  former 
held  that,  as  a  new  thing  had  been  created,  its  maker  was  the  owner ;  while 
the  latter  thought  that  the  ownership  of  the  materials  used  did  not  change 
(Gains,  Bk.  ii.  79).  Justinian  adopted  a  compromise  between  these  views, 
and  made  the  distinction  that  if  the  materials  employed  could  be  restored 
to  their  primitive  condition,  the  new  article  Ijelonged  to  the  owner  of  the 
materials.  If,  on  the  other  hand,  the  new  article  could  not  be  so  restored, 
the  manufacturer  was  entitled  to  the  ownership, — as  in   the  case  of  grapes 
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made  into  wine,  wliich  could  not  ho  restored  Lu  their  originiil  condition 
(Just.  I^>k.  ii.  1.  28:3). 

In  the  law  of  Scotland  the  rules  of  the  Eoman  law  are  followed : 
(1)  (Joods  mixed  together  l)y  consent  are  common  property,  even  where  it 
is  possible  to  separate  the  materials  united,  the  shares  belonging  to  each 
party  being  in  proportion  to  the  quantity  and  value  of  the  shares  belonging 
tohim(Ersk.  15k.  ii.  1.  77). 

(2)  Cloods  mixed  together  by  accident  are  also  common  property,  and 
are  owned  as  above,  unless  it  is  possible  to  separate  the  commrxlities,  iu 
which  case  each  party  retains  the  materials  that  originally  belonged  to 
him. 

(.>)  In  the  case  of  a  new  material  being  manufactured  by  the  labour  of 
one  person  witli  the  materials  of  another  or  others,  the  rule  laid  down  Ijy 
Justinian  is  folhnved ;  Ijut  if  the  manufacturer  gets  the  ownership  of  the 
article,  the  owner  of  the  materials  has  a  claim  against  him  for  the  work  he 
has  done.  It  was  laid  down  by  Lord  President  Inglis,  that  where  two  or 
more  persons  have  eacli  contrilnited  to  the  production  of  a  new  subject 
their  materials  or  skill  and  labour,  or  both,  they  hold  it  as  common  pro- 
perty, in  shares  corresponding  with  the  value  of  their  respective  con- 
tributions ( Wi/lle  &  Lociihcad,  1870,  8  M.  552).  According  to  the  law  of 
England,  which  differs  from  the  Roman  law,  if  one  person,  without  the 
consent  of  another,  mixes  his  goods  with  the  goods  of  the  other,  the 
ownership  of  the  whole  goods  mixed  together  passes  to  the  person  who  has 
not  made  the  mixture.  If,  however,  the  goods  continue  to  be  distinguish- 
able, the  commixtion  or  confusion  makes  no  alteration  in  the  propert}'. 
They  can  be  separated,  each  party  retaining  what  he  originally  had.  Or 
if  the  quality  of  the  goods  is  the  same,  and  tlie  quantities  mixed  together 
are  known,  the  party  who  made  the  commixtion  can  claim  his  own  goods 
back,  subject  to  the  right  of  the  other  proprietor  to  make  good  his  share 
out  of  the  whole  mass  {Halldt,  1880,  13  Ch.  Div.  696).— [Bell,  Prin. 
s.  1298;  Stair,  ii.  1.  41;  Ersk.  ii.  1.  17;  Bankt.  ii.  1.  15.]  See  Accession; 
Confusion. 


Commodate. — A  species  of  loan  (of  more  importance  in  Boman 
than  in  Scots  law),  by  which  the  borrower  is  bound  to  restore  to  the  lender 
the  actual  subject  lent.  The  loan  is  gratuitous,  and  is  for  a  fixed  time,  or  a 
definite  use.  The  obligation  on  the  borrower  is  to  return  the  same  individual 
subject  wliich  was  lent,  and  not  merely  the  e(|uivalent,  and  that  in  the 
same  condition  as  it  was  at  the  time  of  entering  into  the  contract.  In  short, 
the  obligation  is  to  return  the  subject  in  specie.  It  follows  that,  as  com- 
modate consists  in  the  use,  and  the  use  only,  of  a  certain  subject,  there  can 
be  no  proper  contract  of  commodate  of  things  consumed  or  destroyed  in 
the  use. 

The  property  of  the  subject  lent  remains  with  the  owner,  the  use  of  it 
being  the  only  right  competent  to  the  borrower.  Hence,  if  the  subject 
lent  in  commodate  perish,  or  become  deteriorated  (beyond  ordinary  tear  and 
wear)  while  in  the  borrower's  possession,  ;ind  without  his  fault,  the  loss 
falls  on  the  lender,  in  consequence  of  his  right  of  property.  If,  however, 
the  borrower  be  at  fault,  he  must  make  up  the  loss  ;  but  he  will  not  be  liable 
for  an  accident  arising  from  causes  over  which  he  has  no  control.  The 
borrower  must  be  exactly  careful  of  the  subject  lent  while  it  is  in  his 
possession,  since  he  alone  has  the  whole  benefit  of  the  contract,  and  the 
slightest  fault  on  his  part  will  make  him  responsible.      Thus,  where  a 
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valuable  manuscript,  which  had  been  lent  by  the  owner,  was  destroyed  by 
an  accidental  tire  while  in  the  possession  of  the  borrower,  it  was  held  that 
the  loss  fell  on  the  lender  (Z.  ColviUc,  1693,  1  Fount.  544);  but  where  the 
loss  of  the  subject  was  imputable  to  the  fault  of  the  borrower,  he  was 
found  liable  in  its  value  {Buchanan,  1696,  1  Fount.  712). 

As  the  subject  is  lent  for  a  certain  use,  or  for  a  definite  time,  it  is  not 
in  the  power  of  the  lender  to  demand  it  arbitrarily  from  the  borrower,  who 
is  entitled  to  hold  the  subject  until  the  purpose  of  the  loan  be  served,  or 
until  the  time  limited  by  the  contract  be  expired. 

Tlie  ordinary  expense,  which  is  the  natural  equivalent  for  the  use  of 
the  thing  lent,  must  be  borne  by  the  borrower ;  but  the  lender  is  bound 
to  pay,  or  refund  to  the  borrower,  any  extraordinary  expenses  incurred  in 
preserving  the  subject  lent. 

The  contract  of  commodate  is  ended  by  lapse  of  the  time  fixed  in  the 
contract,  by  the  purpose  for  which  the  subject  was  lent  being  satisfied,  and 
by  the  perishing  of  the  subject  lent. 

[See  More's  Notes,  Ixxi;  Ersk.  iii.  20;  Stair,  i.  11.  8  and  9;  Bell, 
Prin.  i.  159.] 


Common  Agent. — When  several  parties,  having  the  same  or 
similar  interests  in  a  litigation  in  the  Court  of  Session,  employ  one  agent 
to  conduct  their  cause,  he  is  called  a  common  agent.  Such  an  appointment 
was  usual  in  actions  of  ranking  and  sale,  when  that  form  of  action  was  in 
frequent  use,  and  is  competent  in  multiplepoindings  (A.  S.  11  July  1828, 
s.  48),  but  the  principal  occasion  when  a  common  agent  is  employed  is  the 
process  of  augmentation  and  locality.  In  this  process,  when  the  Court  has 
granted  and  modified  an  augmentation,  and  when,  in  the  usual  course,  the 
cause  is  remitted  to  the  Lord  Ordinary  to  prepare  a  locality  and  report,  the 
judge  ordains  the  heritors,  or  their  agents,  to  meet  for  the  purpose  of  naming 
a  person  as  common  agent  for  conducting  the  locality.  No  person  can  be 
appointed  as  common  agent  who  is  agent  for  the  minister  or  any  heritor  in 
the  parish  (A.  S.  12  Nov.  1825,  s.  13).  The  duty  of  the  common  agent  is 
to  prepare  a  scheme  of  final  locality,  and  to  distribute  copies  thereof  among 
the  agents  for  the  heritors.  [As  to  the  order  of  allocation,  see  Buchanan  on 
Teinds,  p.  256  et  scq."]  In  preparing  the  scheme  of  locality,  the  common 
agent  is  required  to  obtain  a  full  production  of  the  heritors'  rights  to 
the  teinds,  and  their  decreets  of  valuation,  if  there  be  any,  and  then 
to  prepare  a  state  of  the  teinds,  classifying  the  various  rights  of  the 
heritors. 

I'rior  to  1856,  ranking  and  sale  was  the  ordinary  mode  by  which  the 
heritable  estates  of  insolvent  debtors  were  realised  and  distributed  among 
their  creditors.  It  has  now,  however,  almost  gone  into  desuetude.  Under 
this  process  the  interests  of  the  creditors  were  provided  for  by  the  appoint- 
ment of  a  common  agent,  elected  by  the  creditors  to  conduct  the  case  and 
to  act  for  their  common  behoof.  For  his  duties,  see  A.  S.  17  Jan.  1756,  and 
A.  S.  11  July  1794. 

[Bell,  Com.  ii.  279  ;  Bell,  Convey,  ii.  823  ;  Goudy  on  Banhruptcy,  2nd  ed., 
p.  524;  Shand,  Practice,  vol.  ii.  p.  881  ;  Mackay,  Manual,  p.  383  et  seq."] 

See  Hanking  and  Sale  ;  Multiplepoinding. 

Teind  Process. — The  practice  of  appointing  a  common  agent  for  the 
heritors  was  begun  towards  the  close  of  last  century  (Connell,  i.  477). 
From  BorthvAck  case,  1795  (Teind  Records),  it  appears  that  the  agent  was 
suggested  by  the  heritors,  and  nominated  Ijy  the  Lord  Ordinary  (himself  a 
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reporter  to  the  Court  till  the  passin;,'  of  the  Judicature  Act,  1825),  "  for 
carrying  on  the  process  of  locaUty  of  tlie  pursuer's  stipend,  and  (jbtaining 
and  extracting  a  decree  of  locality  therein."  Tiie  expenses  were  afterwards 
decerned  for  by  the  Court  and  allocated  on  the  heritors.  And,  as  in  that 
case,  the  common  agent  might  be  agent  for  a  heritor. 

Following  upon  The  Teinds  Act,  1808,  the  A.  S.  5  July  1809,  s.  5,  inter 
alia,  directs  the  Lord  Ordinary  to  "  ordain  the  heritors  or  their  agents  to  meet 
for  the  purpose  of  naming  a  person  to  be  suggested  to  the  Lord  Ordinary 
as  common  agent  for  conducting  the  locality,"  and  intimation  thereof  to  be 
made  in  certain  newspapers  {Elliot,  147-9).  The  appointment  of  agents 
for  parties  interested  appears  to  have  led  to  some  abuse,  and  it  was  provided 
by  A.  S.  12  November  1825,  s.  13,  "that  no  person  who  is  agent  for  the 
minister  or  titular,  or  for  any  heritor  in  the  parish,  shall  be  appointed 
common  agent."  This  does  not  preclude  the  right  of  the  titular  to  give  in 
a  locality,  which  is  occasionally  exercised.  And  where  the  heritors  agree 
amongst  themselves  to  put  in  a  state  of  teinds,  a  common  agent  is  dis- 
pensed with,  and  a  remit  is  made  thereupon  to  the  clerk  to  prepare  the 

locality. 

In  a  competition  for  the  office,  the  agent  supported  by  the  largest  rental 
is  appointed  common  agent.  The  proven  rental,  and  not  the  teindable 
rental,  regulates  the  election  {Barony,  12  July  1866,  38  Jur.  542).  And 
where  the  rental  had  been  borrowed  up  and  lost,  the  Lord  Ordinary,  on 
report  of  the  clerk  as  to  the  person  supported  l)y  the  largest  rental, 
appointed  the  common  agent  {Quothquan,  20  July  1888). 

In  the  interlocutor  contirming  the  common  agent,  his  duties  are  stated 
to  be :  "  for  conducting  the  locality  of  the  pursuer's  stipend,  and  for  obtain- 
ino-  and  extracting  interim  and  final  decrees  therein  at  the  expense  of  the 
heritors  in  proportion  to  their  several  teind  rentals  in  the  parish,  as  the 
same  shall  be  ascertained  in  the  course  of  the  process."  And  when  the 
business  is  closed,  his  account  is  taxed  by  the  Auditor,  decerned  for  by  the 
Lord  Ordinary,  and  allocated  by  the  clerk. 

Numerous  important  questions  have  been  decided  on  closed  records 
between  heritors  and  common  agents  (see  Brown's  Synopsis  and  Subsequent 
Digests).  After  the  case  has  been  disposed  of  by  the  Lord  Ordinary,  it  may 
be  reviewed  by  a  Division  of  the  Court  on  reclaiming  note  (A.  S.  1825, 
s.  16).  But  the  Court  have  indicated  that  it  was  not  the  duty  of  the  common 
agent  to  take  an  interlocutor  to  review  unless  the  interests  of  the  heritors 
generally  are  allected  {St.  Bosu-ells,  18  July  1805,  27  Jur.  583).  And  he 
is  not  entitled  to  proceed  with  a  valuation  {St.  Cuthberts,  3  December 
1857,  20  D.  190).  The  consent  of  a  common  agent  binds  the  body  of 
heritors  (H.  of  L.,  affirming  Court  of  Session  in  Earl  of  Hopetoun,  27 
]\Iarch  1846,  1  D.  685;  and  Invcresk,  10  Nov.  1868,  7  M.  95).^  He  is 
liable  in  expenses,  with  right  of  relief  {Kilmalcolm,  14  Dec.  1833,  6  Jur. 
132).  And  found  entitled  to  interim  decree  for  expenses  {Barony,  11 
Feb.  1871,  43  Jur.  240). 


Common  Debtor.— See  Arrestment. 


Common  Gable. — The  doctrine  of  common  or  mutual  gable  is 
the  effort  of  the  law  to  adjust  the  rights  of  conterminous  proprietors  in  the 
partition  wall  dividing  their  houses.  It  was  part  of  the  great  legaj  heritage 
wMch  descended  to  Scotland,  among  other  nations,  from  Home.    N(n-  was  it 
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unwelcome,  since,  by  its  adoption,  the  necessity  for  two  division  walls,  each 
fit  to  fill  the  part  of  a  gable,  i.e.  support  beams  and  contain  fireplaces  and 
their  vents,  was  avoided. 

The  goal  to  be  attained  was  to  approximate  the  rule  of  law  to  such  an 
expedient  as  would  be  adopted  by  an  owner  building  on  two  of  his  building 
lots  adjoining  one  another  at  the  same  time,  or  to  that  used  by  two  neigh- 
bouring proprietors  building  each  on  his  own  ground,  but  on  teims  adjusted 
for  their  mutual  advantage.  The  result  is,  that  an  owner  of  a  lot,  sold  or 
feued  for  the  purpose  of  building  a  continuous  street,  may,  in  erecting  his 
tenement,  construct  his  gable  one-half  upon  the  solum  of  the  adjoining  lot, 
so  as  to  be  a  mutual  galjle ;  and  when  such  gal:)les  are  used  by  the  neigh- 
bouring projnietors,  they  are  bound  to  pay  their  share,  which  is  one-half  of 
the  cost  of  construction,  to  the  first  builder.  Tn  general,  the  original  builder 
may  use  his  neighbour's  wall  in  this  way  without  his  express  consent,  acting 
on  an  implied  contract  contained  in  a  feuing-plan  of  the  street,  or  to  be 
deduced  from  the  special  circumstances  of  the  case  (L.  P.  Inglis,  Lamont, 
1875,  2  E.  784,  787).  The  custom  of  all  burghs  also  infers  a  contract 
{supra,  loc.  cit.).  In  the  judgments  given  in  this  most  instructive  case, 
it  is  laid  down  that  a  later  builder  may  make  such  alterations,  in  consonance 
with  the  natural  uses  of  the  subject,  and  without  injury  to  his  neighbour's 
rights,  as  may  be  necessary  to  his  enjoyment  of  it,  e.g.  slapping-out  vents 
and  fireplaces,  laying  joists,  and  even  heightening  the  gable ;  but  to  wdiat 
extent  this  latter  may  be  done  is  a  question  of  circumstances.  The  gable 
must  not  be  divorced  from  its  natural  uses,  as  by  the  striking-out  of  wall- 
presses  (see  opinion  of  late  Lord  Deas  in  above  case).  A  galjle  and  a  division 
wall  are  widely  different ;  so  the  latter  may  not  be  turned  into  the  former 
without  consent,  nor  wdll  an  owner  who  has  suffered  such  an  infringement 
of  his  rights  be  liable  in  damages  if  he  timeously  return  it  to  its  former 
condition  ( Watson,  1880,  14  Ch.  Div.  192). 

In  Befjrj  (1874,  1  R  366),  the  owner  of  ground  in  the  suburbs  of 
Edinburgh,  pending  negotiations,  which  were  futile,  without  obtaining  con- 
sent from  the  adjoining  proprietors,  turned  a  mere  division  wall  into  a 
gable.  Application  was  made  for  an  order  on  the  builder  to  restore  in 
integnmi,  and  for  interim  interdict,  which  was  refused  as  not  having  been 
timeously  brought.  The  conterminous  owners  then  sought  to  have  the  wall 
in  dispute  declared  mutual ;  that  change  thereof  without  their  consent  was 
illegal,  and  that  it  should  be  restored  to  its  former  height.  The  Court,  exer- 
cising equitable  powers  yested  in  them  (on  wliich  exercise  Lord  Watson 
animadverts  in  Grahame,  1882,  9  E.  (H.  L.)  91,  92),  held  that  in  the  special 
circumstances  the  gable  need  not  be  returned  to  its  former  use,  and  that 
defender's  offer  to  1)uild  it  at  his  own  expense  was  recompense  for  use  of  the 
land  witliout  consent  {Jack,  1875,  3  E.  35).  In  the  case  of  Wallace  (1808, 
M.  App.  Personal  and  Eeal,  No.  4),  it  was  settled  that  an  owner  of  a  building- 
stance,  taken  bound  Ijy  his  superior  to  erect  mutual  gable,  with  relief  against 
his  neighbour  on  the  latter's  making  use  of  it,  is  entitled  to  be  preferred  to 
the  amount  of  such  relief  upon  the  price  of  the  property  adjoining,  in  the 
event  of  his  neighbour's  Ijankruptcy.  It  has  also  been  decided  {Hunter, 
1846,  8  D.  787)  tliat  the  right  to  claim  a  share  of  the  expense  of  a  mutual 
gable  from  the  adjoining  proprietor  was  real,  and  passed  by  a  conveyance 
of  the  tenement,  as  it  stood,  without  any  special  mention  of  it.  A  later 
builder,  who  erects  a  house  lower  than  that  of  the  first,  is  liable  in  half 
the  cost  of  the  gable,  notwithstanding  any  custom  of  burgh  {Ness,  1825, 
4  S.  7).  In  the  case  of  Mackenzie  (1829,  8  S.  74),  a  mere  claim  for  the 
value  of  one  half  a  mutual  gable  embodied  in  a  feu-right,  without  any 
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corresponding  obligation  to  pay  it,  would  not  have  given  the  pursuer  a 
right  of  relief  liad  the  defender  not  signed  as  consenter.  In  the  case  of 
two  feus,  on  one  of  which  tlie  owner  had  liuilt  a  mutual  gable,  and,  after 
both  had  passed  into  the  hands  of  singular  successors,  the  second  stance 
had  been  built  on,  it  was  lield  (1)  that  gable  might  be  built  half  on  the 
solum  of  next  feu;  {'2)  tliat  right  of  relief  inheied  in  the  subjects  and 
was  real  right,  and  so  good  to  and  against  singular  successors ;  that  though 
the  right  to  recompense  was  co-existent  with  the  gable,  it  was  only 
exigible  when  tliat  was  utilised  (Law,  1855,  18  D.  125).  It  makes  n(j 
difference  tliat  the  gable  was  built  when  both  stances  belonged  to  the 
same  proprietor,  so  long  as  there  is  no  discharge  of  the  inherent  claim  in 
the  title  of  the  ])ur(haser  of  the  house  already  erected ;  and  this  claim 
will  hold  godd,  wlictlici'  llie  vacant  stance  be  retaiiic(l  Ijy  the  original 
owner  or  conveyed  to  a  third  party  {Glcmjoui  Eoyal  Infirmary,  1877, 
4  E.  894).  Mere  constructive  use  is  not  sufficient  to  infer  against 
the  user  a  claim  for  relief  {Sindair,  1882,  10  E.  45).  E.  Moray,  1858, 
21  D.  33,  decides  that  a  superior  giving  out  a  feu  which  has  been  recon- 
\eyed  to  him  by  the  original  grantee  after  the  latter  has  paid  for  his 
half  of  the  gable,  cannot  sue  the  later  grantee  for  the  price  without  a 
reservation  in  his  feu-right.  This  case  also  affords  valualile  opinions  by 
tiie  Court  at  what  i^recise  period  a  jn'O  indiviso  real  right  arises.  For  a 
statement  of  the  relative  rights  of  parties  in  a  gable,  accepted  as  law  at 
present,  see  Ld.  Eutherfurd  Clark's  opinion  in  liohcrtson,  1886,  13  E.  1127, 
1182.  As  to  whether  scarcement  or  actual  gal)le  is  lioundary,  see  Houston, 
1894,  21  E.  923.  Gable  Imilt  entirely  on  solum  belonging  to  builder, 
not  mutual ;  and  as  to  effect  of  mora  and  acquiescence — Frascr,  1895,  22  E. 
558.  From  the  fact  that  compulsory  division  is  unsuitable  owing  to  the 
character  of  the  sultject,  and  that  the  doctrine  in  re  communi  mdior  est 
conditio  2>>'ohibentis  a})plies  only  where  the  contemplated  alterations  will 
be  improper  or  hurtful,  it  may  be  seen  that  the  distinction  between  common 
property  and  common  gable  is  a  wide  one. 

The  various  rules  governing  the  diverse  cases  of  gables  in  flatted  houses 
may  be  l)rietly  noticed.  In  the  case  of  an  owner  of  a  tenement  built 
against  a  tenement  owned  in  flats,  the  former  has  common  property 
with  each  owner  of  the  latter,  in  proportion  to  their  various  shares; 
and  they  have  among  themselves  common  interest  in  such  portions  as 
they  do  not  own.  A  difference  occurs  in  the  case  of  two  contiguous  flatted 
houses,  for  there  a  connnon  ownership  exists  between  owners  of  con- 
tiguous Hats  to  the  same  extent  that  the  galjles  are  the  boundary  of  such 
fiats,  and  each  owner  in  the  one  house  has  a  common  interest  in  the  portion 
of  the  gable  on  his  own  side,  and  owners  on  each  side  of  the  gable  have 
cross  rights  of  common  interest  inter  se.  (See  Eankine,  Landoicncrship, 
article  on  "  Common  Interest,"  3rd  ed.,  p.  588.) 

[Eankine,  LandowncrsldjJ ;  and  Law  and  Practice  of  the  Dean  of  Guild 
Court,  by  J.  Campbell  Irons.] 

Common  Good. — The  common  good  of  a  burgh  consists  of  the 
entire  property  of  the  burgh,  which  is  held  by  the  corporation  for  behoof  of 
the  coninumity.  In  ancient  times  it  was  composed  of  lands  granted  by  the 
Crown,  of  the  tines  or  impositions  known  as  the  issues  of  Court,  and  of 
taxes  or  imports  on  trade,  levied  as  tolls,  petty  customs,  or  dues.  The 
common  good  has  been  generally  distinguished  by  being  considered  either 
j[is  alienable  and  liable  for  the  payment  of  delits,  or  inalienable  and  not 
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subject  to  encimibrauce.  That  part  of  the  property  wliich  can  Ije  sold 
consists  of  lands,  houses,  mills,  fishings,  feu-duties,  and  other  descriptions  of 
heritage,  which  are  generally  situated  within  the  royalty  or  in  its  immediate 
neighbourhood.  Tlie  lands,  mills,  and  tishings  are  usually  let  for  the 
periods  and  under  the  conditions  common  to  the  district,  while  houses, 
according  to  ordinary  practice  in  towns,  are  let  for  a  year,  or  sometimes  for  a 
longer  period  where  a  higher  rent  can  be  obtained.  The  property  dedicated 
by  grant.  Statute,  or  otherwise  to  the  special  use  and  behouf  of  the  burgh 
is  considered  to  be  inalienable.  This  class  of  property  usually  consists  of 
public  lands  or  buildings,  such  as  churches,  town  halls,  market  places,  and 
common  greens  or  grounds  set  apart  for  the  general  use  or  enjoyment  of 
the  inhabitants.  These  are  considered  to  be  held  by  the  corporation  in 
trust  for  behoof  of  the  community,  and  that  the  members  of  the  corpora- 
tion are  bound  to  hold  and  apply  them  only  as  trustees  for  behoof  of  the 
inhabitants.  The  revenues  arising  from  these  different  kinds  of  property, 
including  the  customs,  casualties,  entry-money  of  burgesses,  etc.,  fall  into 
and  form  part  of  the  common  good. 

These  grants  or  privileges  were  bestowed  upon  the  burghs  partly  for 
the  purpose  of  enabling  them  to  bear  their  proportion  of  the  burdens  of  the 
Crown,  and  to  enable  them  to  discharge  their  local,  public,  and  muidcipal 
duties.  Accordingly,  the  Crown  for  some  time  continued  to  keep  a  watch 
over  the  administration  of  their  affairs,  and  the  magistrates  had  to  account 
periodically  to  the  Great  Chamberlain  with  reference  thereto.  During  the 
reign  of  King  James  i.  this  officer  was  superseded  as  puljlic  accountant  by 
the  Lord  High  Treasurer.  Though  his  powers  were  much  the  same  as  the 
chamberlain's,  the  same  vigilant  care  was  not  exercised  in  the  administra- 
tion of  the  affairs  of  the  burghs,  with  the  result  that  the  burghs  neglected 
to  apply  their  properties  to  the  proper  purposes,  and  many  abuses  crept  in. 
The  progress  of  mismanagement  was  very  marked  and  rapid ;  and  although 
during  the  fifteenth  and  sixteenth  centuries  many  Statutes  were  passed  to 
check  this,  they  x^roved  practically  inefficient.  The  improvident  and  per- 
nicious mismanagement  and  mal-administration  of  the  burgh  affairs  in  Scot- 
land had  gone  on  to  such  an  extent,  that  during  the  reign  of  Charles  ii.  fears 
were  entertained  that  Scotland  would  not  he  aide  to  Ijear  the  burdens,  either 
imperial  or  local,  to  which  it  was  liable.  Accordingly,  in  the  year  1662, 
the  Lord  Higli  Treasurer  was  instructed,  along  with  the  auditors,  to 
examine  the  royal  Imrghs,  and  call  them  to  account  for  spending  their 
common  good.  This  likewise  seems  to  have  been  ineffectual,  for  in  1684 
a  special  commission  was  issued  under  the  Great  Seal,  directing  the  Lord 
Hif'h  Treasurer  and  Treasurer-Depute  to  summon  all  magistrates  of  royal 
burf^hs  and  their  representatives  from  1660,  and  to  institute  an  accounting  as 
to  the  application  of  the  common  good  during  the  preceding  period  of  twenty- 
four  years,  making  them  personally  liable  for  such  sums  of  money  as  should 
appear  to  have  been  unduly  or  profusely  expended.  During  the  sixteenth 
and  seventeenth  centuries  other  proceedings  of  a  similar  nature  were 
resorted  to,  to  check  the  abuses,  and  Acts  of  Parliament,  commissions  of 
the  Convention  of  Burghs,  and  suits  in  the  Court  of  Session,  were  all  tried, 
but  with  very  indifferent  success.  At  last,  in  the  beginning  of  the  eighteenth 
century,  a  suit  raised  in  the  Court  of  Session,  charging  gross  mismanagement 
of  burch  property  against  the  magistrates  of  a  iDurgh,  and  asking  to 
have  them  ordained  to  bring  certain  specified  sums  to  the  credit  of  the 
bur^h,  and  to  enter  into  a  general  accounting  with  regard  to  the  whole  of 
their  intromissions,  resulted  in  the  judgment  that  questions  concerning  the 
management  of   the   common  good  and   revenues  of   royal  Imrglis  were 
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incompetent  before  the  Court  of  Session,  except  so  far  as  brought  under 
the  Act  1G93,  and  that  burgesses  had  no  title  to  complain  of  acts  of  mis- 
management on  the  part  of  the  magistrates  which  do  not  directly  aflect 
their  private  and  patrimonial  rights.     This  judgment  was  felt  to  reveal  a 
state  of  matters  which  called  for  further  statutory  remedy  ;  and  accordingly, 
on   29th  July   1822,  the  Act  3   Geo.  IV.  c.  91,  commonly  known  as   Sir 
William  Piae's  Act,  was  passed.     The  object  of  this  Statute  is  to  regulate 
the  administration  of  the  affairs  of  burghs  royal,  b(jth  in  their  municipal 
ciiaracter   and   as   trustees   of   charities   under   their   administration.     It 
stipulates  that  a  particular  account  of  the  common  good  and  revenues  of 
every  royal  burgh,  under  specific  heads,  specifying  also  the  delfts  due  Ijy 
the    burgh,  and   each  branch  of  revenue,  shall  be  made  up  to  the  date 
preceding  the  annual  election  of  magistrates,  and  shall  remain  open  for 
inspection  during  three  months  after  their   election.     Burgesses  are  em- 
powered to  state  objections  to  the  state  in  writing,  and  to  call  for  exhibi- 
tion of  vouchers.      If  not  satisfied,  any  three  burgesses  may,  within  three 
calendar  months  of  the  expiration  of  the  thirty  days,  complain  in  writing 
to  the  Court  of  Session,  who  are  required  to  determine  the  matter  in  a 
similar  way.     Alienations  and  leases  are  only  to  be  made  by  auction  after 
public  notice,  and  no  such  notice  can  be  given  till  an  Act  of  Council  has 
been  passed  specifying  tlie  particulars.     The  magistrates  and  council  are 
not  to  contract  debts  or  grant  obligations  without  previous  Act  of  Council ; 
and  if  they  do  so,  such  delfts  and  obligations  are  void  as  against  the  common 
good,  reserving  the  personal  liability  of  the  parties  contracting.     In  the 
event  of  the  annual  accounts  stipulated  for  not  being  made  out  and  de- 
posited in  cunformity  with  the  Act,  the  provost,  magistrates,  and  council 
are  liable  to  a  penalty  not  exceeding  £50  each,  to  be  recovered,  with  costs, 
upon  the  information  of  three  or  more  burgesses  to  the  Court  of  Session, 
one  half  of  the  penalty  to  go  to  the  common  good  and  the  other  half  to  the 
burgesses  suing,  or  as  the  Court  may  direct.     This  was  followed  by  the 
Act  3  &  4  Will.  IV.  c.    7G,  s.    32,   which  enacts  that  on  or  before    15th 
October  in  each  year,  the  magistrates  and  council  of  every  royal  burgh 
shall  make  up  a  distinct  state  of  their  affairs,  subscribed  by  the  chief  or 
senior  magistrate,  town  clerk,  and  treasurer,  containing  an  account  of  all 
the  funds,  properties,  and  revenues  in  their  administration,  and  all  their 
transactions  in  relation  to  such  since  they  came  into  office.     This  account 
must  be  Ijrought  down  as  nearly  as  may  be  to  15th  October,  and  kept  in 
the  town  clerk's  or  treasurer's  ofHce  for  the  inspection  of  the  registered 
electors   from  that   date  till  the  election.     A  full  and  distinct  abstract 
of  the  account,  with  a  balance-sheet  containing  all  necessary  particulars, 
must  be   printed   and   puljlished   by   the  magistrates  on   or   before  20th 
October   annually.      By   the    3Gth    clause    of    this   Act,  only   such  laws, 
Statutes,  and   usages    as    are    inconsistent    with    its    provisions   are   re- 
pealed, so  that  the  requirements  of  the  Act  1G93,  c.  45,  and  3  Geo.  iv. 
c.  91,  are  still  operative  in  so  far  as  not  inconsistent  with  3  c^-  4  Will.  iv. 
c.  76. 

The  Court  has  frequently  restrained  magistrates  from  alienating  any 
part  of  the  common  good  which  is  considered  inalienable.  Thus  it  has 
been  held  that  no  building  could  be  erected  on  the  streets  {Mags,  of 
Montrose,  17G2,  Mor.  13175),  that  the  magistrates  could  not  feu  a  part 
of  the  street  {Yonnrj,  2  Feb.  181G,  F.  C.  7o),  nor  sell  the  patronage  of  a 
church  forming  part  of  the  common  good  of  the  burgh  {Wallace,  27  Feb. 
1824,  2  S.  758),  nor  feu  ground  which  has  been  reserved  for  the  common 
use  of  the  inhabitants  for  bleaching  clothes  and  the  sport  of  golf  (see  also 
VOL.  in.  9 
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Graham,  19  June  1879,  6  R  1066;  Kelly,  1812,  referred  to  by  Lord 
Cmminghrtin ;  Home,  18  Dec.  1846,  9  D.  293),  nor  apply  part  of  a 
similar  public  ground  (Glasgow  Green;  but  see  Paterson,  27  July  1881, 
8  l\.  {R.  L.)  117)  to  widen  a  street  (Adams,  10  June  1868,  40  Jur.  524), 
nor  take  down  the  steeple  of  the  property  of  a  burgh  without  judicial 
authority  {Campbell,  1870,  8  M.  (H.  L.)  31),  nor  deprive  gardeners  of  their 
right  to  hold  fairs  and  markets  on  ground  assigned  for  that  purpose 
(Blaekic,  20  Mar.  1884,  11  E.  783  ;  Miirrai/,  1892,  20  K.  908),  nor  can  a 
creditor  sell  the  jail  and  town  house  with  its  steeple  and  bell,  or  the 
petty  customs  of  a  royal  burgh  (Phin,  1827,  5  S.  690),  nor  a  right  of 
fishinr'  belonofinof  to  the  individual  inhabitants  of  a  burgh  which  had 
never  been  a  source  of  patrimonial  gain  (Beck,  10  July  1839).  It  has  also 
been  held  that  the  petty  customs  leviable  by  the  magistrates  are  not  liable 
for  the  debts  of  the  burgh,  but  ought  to  be  applied  exclusively  in  defraying 
its  proper  municipal  expenses  (Mags,  of  Lochmahen,  16  Nov.  1841,  4 
D.  16) ;  that  neither  the  petty  customs  nor  the  rent  payable  by  the 
tacksmen  thereof  can  be  alienated  or  attached  by  creditors,  and  that 
there  is  no  distinction  between  the  right  to  levy  and  the  customs  levied, 
nor  between  the  customs  necessary  for  the  maintenance  of  the  public 
office  and  the  surplus  not  required  for  that  purpose,  the  measure  of  what 
is  necessary  being  the  extent  of  the  grant  itself  (Kerr,  14  Jan.  1865, 
3  Macq.  370). 

On  the  other  hand,  the  magistrates  may  feu,  sell,  or  lease  for  adequate 
consideration  the  common  good,  in  so  far  as  not  destined  to  specific  purpose, 
provided  this  be  clearly  beneficial  to  the  burgh.  The  feuing,  alienation,  or 
leasing  for  more  than  a  year,  however,  must  be  conducted  by  public  roup, 
in  terms  of  3  Geo.  iv.  c.  91.  This  ensures  that  the  consideration  will  be 
publicly  indicated,  which  ought  always  to  be  the  case  in  burghal  trans- 
actions. Where  reduction  was  sought  of  a  feu  and  tack  of  Leith  Links  for 
two  periods  of  nineteen  years,  on  the  ground  of  these  being  alienations  of 
the  common  good  granted  for  an  inadequate  consideration  and  not  hy  public 
roup,  the  Court  repelled  the  reasons,  but  afterwards  allowed  a  proof  before 
answer,  indicating  that  if  the  reasons  were  sufficient  the  reduction  would 
succeed  (Mags,  of  Edinlmrgh,  1  Feb.  1690,  Mor.  2496  ;  see  also  M'Ghie, 
16  Dec.  1735,  Mor.  2501).  It  has  been  held  that  the  magistrates  are 
entitled  to  sell  a  superiority  forming  part  of  the  common  good  and  apply 
the  price  in  payment  of  debt  (M'Dowcll,  18  Nov.  1768,  Mor.  2525);  but  a 
previous  Act  of  Council  would  undoubtedly  be  needed  for  such  a  sale,  as 
it  has  been  to  authorise  a  feu  of  burgh  property  (Mags,  of  Selkii^k,  11 
June  1828,  6  S.  955),  and  it  cannot  be  done  privately  (Stewart,  22  Jan. 
1822,  1  S.  261). 

Keeping  in  view  the  law  applical)le  to  trustees,  the  magistrates  may 
grant  bonds  affecting  the  burgh  and  its  funds  for  proper  public  purposes, 
for  which  neither  the  granters  nor  their  heirs  are  liable  personally,  but 
which  transmit  against  their  successors  and  the  community  (Bank.  B.  ii. 
tit.  19.  s.  2  ;  Boync,  15  Feb.  1695,  Fount. ;  Burgh  of  Renfreio,  2  June  1892, 
19  E.  822).  Tlie  magistrates  and  council  cannot  discharge  a  l^ond  granted 
to  the  burgh  without  payment  of  the  sum  or  adequate  consideration 
(Mags,  of  Glasgovj,  1685,  Mor.  2515).  If  a  debt  be  contracted  with- 
out a  previous  Act  of  Council  setting  forth  the  cause  of  incurring,  the 
magistrates  who  signed  the  bond  must  relieve  the  burgh,  unless  they  can 
show  that  the  money  was  applied  for  the  burgh  (Ross,  13  Feb.  1711,  M. 
2499 ;  ArcJibisho])  of  St.  Andrews,  24  Nov.  1685,  M.  2496 ;  see  also  Ho7iie- 
man  and  other  cases  cited  in  Marwick,  p.  380). 
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Burgesses  of  royal  burghs  are  not  entitled  to  challenge  judicially  the 
administration  by  the  corporation  of  tlie  allairs  of  the  burgli,  or  bring  the 
magistrates  and  council  into  a  general  accounting  regarding  these.  This  is 
well  settled  by  a  long  train  of  old  decisions.  Nor  has  the  remedy  intended 
to  be  provided  by  the  Act  3  Geo.  iv.  c.  91,  been  much  more  effectual 
in  providing  a  check  on  maladministration.  However  well  intended,  it  is 
now  un(|U('stional)le  that  the  provisions  of  this  Act  have  j)roved  nearly 
useless.  There  have  been  six  dill'erent  suits  under  it,  in  three  of  which 
the  burgesses  failed,  in  one  they  were  successful,  and  in  two  others  the 
proceedings  were  not  brought  to  a  conclusion  {Report,  Municipal  Corpora- 
tions, vol.  i.  p.  30). 

Burgesses  may,  however,  sue  the  magistrates  and  council  for  the  vindica- 
tion of  their  individual  patrimonial  rights,  and  to  prevent  specific  acts  of 
mal-administration  of  the  property  of  the  burgh  or  its  revenues  {Johnston, 
23  Jidy,  1735,  Elchies,  voce  liurgh  Eoyal,  No.  4  ;  see  also  Mmjs.  of  Lauder, 
17  May  1821,  1  S.  17,  and  cases  there  cited;  Keillcr,  7  Dec.  188G,  14  E. 
p.  191).  The  magistrates  and  council  are,  however,  not  only  entitled  Ijut 
bound  to  continue  to  contribute  annual  payments  out  of  the  common  good 
for  a  burgh  school,  which  they  had  been  in  the  habit  of  making  for  a  long 
series  of  years,  notwitlistamling  the  passing  of  the  Education  Act  {Scliool 
Board  ofGrecnocl;  19  June  1890,  17  K.  9G9)^ 

A  niinority  of  a  town  council  may  challenge  an  act  of  the  council  either 
alienating  or  acquiring  property,  or  in  regard  to  the  administration  of  the 
public  property,  on  the  ground  either  that  the  council  is  exceeding  its 
powers,  or  that  what  is  proposed  to  be  done  is  plainly  against  the  interests 
of  the  connuunity  which  the  council  represents.  There  must,  however,  be 
clear  excess  of  power,  as  the  Court  will  not  lightly  interfere  with  the 
discretion  of  the  magistrates  and  council  {Baxter,  1772,  Bro.  Supp.  voce  Title 
to  Pursue,  vol.  v.  p.  G29  ;  Aitchison,  4  Feb.  1836, 14  S.  421, 11  F.  349  ;  Nicol, 
20  Dec.  1870,  9  Macq.  30G). 

So  likewise  the  magistrates  and  council  of  a  Imrgh,  on  similar  grounds, 
may  competently  challenge  the  acts  of  their  predecessors,  in  so  far  as  these 
irregularly  alienate  or  ailect  the  common  good,  or  incur  liabilities  on  the 
burgii  or  Qommxmity  {Mags,  of  Glasgow,  lij9>^,^ioi\  2515;  Mags,  of  Pittcn- 
wccm,  1774,  Mor.  2527 ;  Mags,  of  Selkirk,  11  June  1828,  6  S.  955). 

As  already  stated,  the  magistrates  and  council  are  merely  trustees 
holding  the  common  good  and  property  of  the  burgh  in  trust  for  behoof  of 
the  corporation,  and  are  only  entitled  to  alienate  or  acquire  it  for  the 
purposes  of  the  trust.  These  purposes  are  public  objects  within  the  scope 
of  municipal  administration  ;  and  while  the  Court  will  allow  a  fair  discretion 
in  the  administration  of  the  corporation  funds,  it  has  insisted  that  what  is 
<lone  nnist  be  done  unequivocally  for  the  lienefit  of  the  burgh  as  a  whole, 
and  not  for  any  particular  part  or  limited  class  of  persons.  The  primary 
purposes  of  this  trust  are  only  what  can  be  fairly  classed  under  municipal 
administration,  and  it  is  very  doubtful  how  far  expenditure  beyond  this 
would  be  justified.  In  England,  it  has  been  held  that  the  purchase  of  a 
gold  chain  was  an  illegal  expenditure  of  the  burgh  funds  which  could  not 
be  sustained  {Attorncg-Ocncral,  18  Mar.  1872,  20  L.  T.  (N.  S.)  392).  Probably 
.a  similar  jiulgnient  woidd  be  pronounced  if  such  a  i)roceeding  were  chal- 
lenged in  Scotland,  and  magistrates  and  councillors  cannot  be  too  careful  in 
limiting  their  administration  of  the  common  good  strictly  to  its  proper 
purpose,  lest,  on  a  competent  challenge,  they  may  find  themselves  ordained 
to  restore  what  they  may  have,  from  their  point  of  view,  innocently  mis- 
applied. 
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Common  Interest. — "A  species  of  right  differing  from 
common  property  takes  place  among  the  owners  of  subjects  possessed  in 
separate  portions,  but  still  united  by  their  common  interest.  It  is  recog- 
nised in  law  as  common  interest "  (Bell,  Frui.  1086).  The  term  is  some- 
times iised  in  connection  with  the  common  right  and  interest  of  pro- 
prietors of  land  in  running  water  which  Hows  through  their  lands,  or 
which  would  do  so  unless  wrongfully  intercepted  by  upper  proprietors ; 
but  since  running  water  cannot  be  possessed  in  "  separate  portions,"  the 
above  delinitiou  does  not  entirely  apply  to  the  rights  in  it.  The  term 
common  interest  is,  however,  peculiarly  applicable  to  the  rights  of  pro- 
prietors of  different  flats  or  dwelling-houses,  contained  in  a  single  building, 
with  possil)ly  different  entrances,  but  under  one  roof,  and  contained  between 
the  same  gables  and  walls,  over  every  part  of  the  building  other  than  the 
flat  of  which  they  are  proprietors.  Such  l)uildings  have  long  been  technic- 
ally known  in  Scotland  as  "lands,"  or  "tenements  of  lands,"  and  the  use 
of  tlie  phrase  "  common  interest "  now  applies  exclusively  to  the  law  of 
the  tenement.  The  right  of  the  proprietor  of  one  flat  over  the  remainder 
of  the  building,  or  over  a  neighbour's  flat,  arising  through  connnon  interest, 
is  not  a  I'ight  of  property.  His  only  right  of  property  in  the  Ijuilding  is 
confined  to  his  own  flat.  Neither  is  it  a  right  of  "  conmion  property," 
though  the  stairs  and  passages  of  such  a  Ijuilding  are,  failing  anything 
special  in  the  titles,  the  common  property  of  all  the  proprietors.  It  is 
something  more  complicated  than  a  servitude,  as  entitling  each  proprietor 
to  insist  on  the  performance  of  certain  acts.  In  short,  his  rights  arise 
from  the  "common  interest"  which  he,  together  with  the  proprietors  of 
other  flats,  has  in  the  upkeep  of  the  component  parts  of  the  building  which 
do  not  immediately  belong  to  him,  as  directly  or  indirectly  affecting  the 
individual  portion  of  which  he  is  the  proprietor.  The  general  principles 
of  the  law  of  the  tenement  are  laid  down  by  Lord  Stair  (ii.  7.  6)  thus : 
"  AVhen  divers  owners  have  parts  of  the  same  tenement,  it  cannot  be  said 
to  be  a  perfect  division,  because  the  roof  remaineth  roof  to  both,  and  the 
ground  supporteth  both;  and  therefore,  by  the  nature  of  communion, 
there  are  mutual  obligations  upon  both,  viz.  that  the  owner  of  the  lower 
tenement  nnist  upliold  his  tenement  as  a  foundation  to  the  upper,  and  the 
owner  of  tlie  upper  tenement  must  uphold  his  tenement  as  a  roof  and  a 
cover  to  the  lower;  both  which,  though  they  have  the  resemblance  of 
servitudes,  and  pass  w^ith  the  thing  to  singular  successors,  yet  they  are 
rather  personal  obligations,  such  as  pass  in  communion  even  to  the  singular 
successors  of  oitlier  ])arty." 

This  statement  of  the  law  of  the  tenement  has  been  the  foundation  on 
which  the  decisions  on  the  subject  have  proceeded ;  but  it  must  be  borne 
in  mind  that  the  rights  of  the  proprietors  of  "  lands  "  are  ruled,  in  the  first 
place,  by  their  titles ;  and  from  the  original  titles,  and  the  possession  that 
has  followed  thereon,  the  "  law  of  the  tenement "  is  deduced,  while  it  is 
only  failing  specialities  in  the  titles  that  the  rules  of  common  interest  are 
applied  {Gellatly,  186.3,  1  M.  592).  Any  obligation  beyond  those  recognised 
as  Ijeing  implied  Ijy  the  common  interest  of  the  proprietors  must  be  repeated 
in  the  titles  of  the  singular  successor  against  whom  it  is  alleged  {Nicohon, 
1708,  Mor.  14.516).  As  a  rule,  the  part  of  the  solum  on  which  the  common 
stair  or  passage  communicating  with  the  several  dwelling-houses  rests,  is  the 
common  property  of  the  proprietors.  With  this  exception,  the  owner  or 
owners  of  the  lowest  floor  are  proprietors  of  that  part  of  the  solum  which 
their  flats  cover,  and  the  portions  of  the  front  and  back  area  adjacent 
thereto,  subject  to  the  common  interest  of  the  upper  proprietors,  who  can 
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only  object  to  such  operations  on  the  solum  as  might  be  injurious  to 
the  upper  flats  {Stewart,  1829,  7  S.  3G2),  and  cannot  prevent  the 
proprietor  of  the  solum  converting  his  dwelling  into  shops,  and  building 
over  the  front  and  back  area,  even  thougli  the  upper  proprietors  had 
in  their  titles  a  right  in  common  to  the  area  {Johnston,  1877,  4  \{. 
721).  Loss  of  amenity  by  the  upper  proprietors  gives  no  good  title  to 
object  to  such  alteration  {Barclay,  1880,  7  It.  792,  and  Cahhr,  188G,  13  K. 
623).  Where  the  lowest  proprietor  has,  by  his  titles,  only  a  joint  owner- 
ship in  the  solum  together  with  the  upper  proprietors,  they  liave  a  good 
title  to  object  to  such  alterations  {Sutherland,  1887,  15  E.  62;  Turner, 
1890,  17  K.  494).  The  proprietor  of  an  upper  flat  is  not  entitled  to  rest 
any  projecting  building  on  the  top  of  a  building  erected  by  the  lowest 
proprietor  on  the  area  {Stewart,  1829,7  S.  362;  and  see  GellcUhj,  siqrra): 
but  the  lower  proprietor  cannot  object  to  a  projection  which  does  not  rest 
on  his  building,  unless  he  can  instruct  injury  {Urquhart,  1853,  1(5  D.  307). 
Although  prevented  by  title  from  building  over  the  front  area,  the  lowest 
proprietor  may  yet  build  over  the  back  green  {Bosicall,  1881,  8  E.  986), 
unless  the  upper  proprietors  have  a  joint  right  of  property  in  or  servitude 
over  the  back  green  {Taylors  Trustees,  1896,  33  S.  L.  R.  707).  Similarly, 
the  owner  of  the  uppermost  storey  is  proprietor  of  the  roof  (Ld.  Deas  in 
Taylor,  1872,  11  ^I.  25),  but  is  bound  to  upkeep  it  in  the  common  interest 
of  the  other  proprietors.  He  may  make  alterations  in  the  roof,  if  not 
injurious  to  the  other  proprietors  {Taylor) ;  but  he  may  not  add  another 
storey  to  the  building  without  consent  {Sharp,  1800,  M.  App.  Property, 
No.  3  ;  Watt,  1891,  18  R.  766).  A  proprietor  of  an  intermediate  Hat  has 
the  sole  property  of  the  space  witliin  his  flat,  together  with  sole  property 
in  such  walls  (otlier  than  common  gables)  which  he  does  not  possess  in 
common  with  his  neighbours  laterally.  The  Court  will  allow  him  to  make 
any  alterations  which  are  not  productive  of  danger  to  the  other  flats,  at 
sight  of  a  reporter  {Dcnnistoun,  1824,  2  S.  784) ;  but  the  onus  of  proving 
no  danger  rests  on  him  {Gray  v.  Grciy,  1825,  4  S.  104;  Murray  v.  Gullan, 
1825,  3  S.  639;  Broum,  1841,  3  D.  1205);  and  the  comfort  and  amenity 
of  the  other  proprietors  must  be  considered  {Johnston,  supra) ;  and  he  must 
repair  any  damage  done  without  regard  to  expense  {M'Nair,  1826,  4  S. 
546).  What  constitutes  danger  is  illustrated  in  Hall,  1698,  M.  12775  ; 
Fcryusson,  12  Nov.  1816,  F.  C. ;  Pirnie,  5  June  1819,  F.  C. ;  3I'Kean, 
1823,  2  S.  480.  A  proprietor  of  a  flat  can  make  no  alterations  in  any 
wall  of  which  he  has  not  sole  property  without  consent  {Hall,  1698,  M. 
12775;  Walker,  1797,  Hume,  512;  Graham,  1838,  1  D.  171;  Taylor,lS7'2, 
11  M.  25).  But  a  right  to  deal  with  the  wall  of  another  in  a  certain  way 
may  be  set  up  by  prescription  {Munro,  1821,  1  S.  172).  AVhether  the 
rights  of  proprietors  of  a  tenement  in  the  common  gable  arise  from  common 
interest  or  common  property,  was  questioned  in  GcUatly  (Ld.  Cowan, 
p.  599) ;  but  the  principles  of  common  interest  were  held  to  apply  (L.  J.  C. 
Inglis,  p.  599),  and  this  is  now  settled  {Todd,  1894,  22  R.  172;  Morris, 
1864,  2  M.  1089).  The  floors  and  ceilings  of  flats  are  common  property 
between  the  upper  and  lower  proprietor ;  and  the  ordinary  rules  applicable 
to  common  gables  would  apply  to  proposed  alterations  in  them,  subject 
to  the  common  interest  of  all  the  proprietors  in  the  tenement  in  the 
beams  or  supports.  The  common  stairs  are  the  common  property  of  all  the 
proprietors,  with  right  of  access  thereto  {Anderson,  1831,  9  S.  564  ;  Sandy, 
1823,  2  S.  195;  Ta)/lor,  supra);  and  so  are  the  walls  and  passages,  and  no 
operations  can  be  performed  on  them  without  consent  {Anderson,  1799, 
M.  12831 ;  Reid,  1799,  M.  App.  voce  Property,  No.  1  ;   see  also  Graham, 
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1838,  1  T).  171  ;  Fdtchic,  183:3,  11  S.  771 ;  and  Gdlatly,  supra).  For  cases 
of  rebuilding  a  tenement,  and  the  protection  of  the  common  interest  as 
existing,  see  Stcicart,  snpra;  Youiuj,  1831,  9  S.  500;  and  Murray,  1715, 
M.  14o21. 

(Eankine,  544;  Ersk.  ii.  9.  11;  Bell,  Prin.  108G).     Sec  also  Common 
Peopeuty  ;  DEA.N  OF  Guild. 


Common  Law. — In  modern  Scottish  use  the  term  common 
law  is  employed  in  contradisthictiun  to  Statute  law,  as,  for  example,  in 
bankruptcy  questions,  in  the  alternative  remedies  of  reductions  at  common 
law  or  under  ancient  Statutes  of  gifts  by  insolvent  debtors,  or  of  pre- 
ferences to  creditors.  Common  law,  as  thus  understood,  is  the  body  of 
custom  which  regulates  the  life  and  transactions  of  men  in  the  land.  It 
is  derived  from  various  souices,  written  and  unwritten :  ancient  and 
immemorial  usages — family,  tribal,  or  national ;  the  Eoman  law,  civil  and 
canon ;  feudal  customs ;  and  the  customs  or  usages  of  other  States  :  and 
it  is  defined  and  expressed  by  enactments  of  the  Legislature,  or,  more 
largely,  by  decisions  of  the  Court  (see  Stair,  Inst.  i.  1.  16  ;  Bankt. 
i.  p.  24,  s.  59,  p.  28,  s.  74 ;  Ersk.  Inst.  i.  1.  30  ;  Prin.  i.  1.  16,  17  ;  Lorimer's 
Handbook,  ss.  1-4;  Inst.  p.  539). 

At  an  early  stage  of  Scottish  history  the  term  was,  apparently,  some- 
times used  to  designate  only  the  Eoman  law,  which  was  then  the  common 
law  of  Christendom — either  the  civil  law  by  itself  or  in  conjunction  with 
the  canon  law.  Thus  in  the  Statute  1585,  c.  18,  provision  is  made  for 
the  guardianship  of  imbecile  and  insane  persons  by  the  arjnati  of  the 
civil  law,  "  according  to  the  disposition  of  the  commoun  law  " ;  and  the 
recognition  of  the  Eoman  law,  civil  and  canon,  as  the  common  law  for 
Scotland,  in  contradistinction  to  the  Statute  law,  seems  to  be  expressed 
also  in  the  Acts  1540,  c.  80  ;  1551,  c.  22 :  see  also  1587,  c.  31.  But  Lord 
Stair  denies  that  even  tlie  Eoman  civil  law  was  acknowledged  "  as  a  law 
binding  for  its  authority,"  and  as  the  civil  law  of  Scotland  {Imt.  i.  1.  12,  16)  ; 
and  Erskine,  while  recognising  the  occasional  use  of  the  term  in  the 
Statutes  as  equivalent  to  the  Eoman  law,  holds  substantially  the  same 
view  {Inst.  i.  1.  28,  41).  The  Eoman  civil  law  was,  however,  in  the  view 
of  Stair  and  Erskine,  one  of  the  main  sources  of  Scottish  legal  principle 
and  practice ;  and  it  is  still — as  Erskine  wrote  for  his  day — "  of  great 
weight  in  all  cases  not  fixed  by  Statute  or  custom,  and  in  which  the  genius 
of  our  law  will  suffer  us  to  apply  it."  (So  also  Bankt.  i.  p.  19,  s.  42). 

The  distinction  between  common  law  and  equity,  familiar  in  English 
legal  history,  and  till  recently  in  force  in  England,  is  not  known  in 
Scottish  practice  and  theory  (Mackay,  Manual  of  Practice,  p.  81,  s.  13). 
The  institutional  writers  expressly  found  custom  and  customary  law  on 
equity.  So  Lord  Stair,  in  early  times,  speaking  of  our  customs,  says  : 
"  they  have  arisen  mainly  from  equity  "  {Inst.  i.  1.  16),  and,  in  recent  days. 
Professor  Lorimer  states  as  the  groundwork  of  our  legal  arrangements 
"  the  customs  which  spring  from  the  notions  of  right  and  wrong  of  a 
rude  and  simple  community"  {HandJjool:.,  s.  1).  In  agreement  with  this 
view,  our  Courts,  superior  and  inferior,  administer  together  law  and 
equity  (Mackay,  supra ;  see  Kames,  Prlnc.  of  Eipidty,  i.  pp.  7,  27-30). 
Language  is  indeed  occasionally  found  in  early  Statutes  which  suggests  a 
distinction,  for  instance,  in  the  Act  1540,  c.  69,  the  words  "  conforme  to 
the  common  law,  gude  equitie,  and  reuscm  "  ;  but  such  ambiguous  phrases 
fall  to  be  interpreted  rather  as  identifying  than  as  contrasting. 
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Common  Loclging--hOlISes.— By  the  Public  Health  (Scot- 
laud)  Act,  18G7  (:')0  &  oi  Vict.  c.  iUl),  the  (hity  of  regulatiug  common 
lodging-houses  is  imposed  upon  the  local  authorities  under  that  Act. 
These  authorities  are:  (1)  in  burghs,  the  town  council  or  police  commis- 
sioners ;  (2)  in  counties,  the  district  committee  (s.  5  ;  Local  Government  Act, 
1889,  s.  11).  The  provisions  of  the  Act,  here  summarised,  are  imperative 
upon  all  local  authorities,  even  in  a  burgh  which  has  power  under  a  local  Police 
Act  for  regulating  common  lodghig-houses  {M'l'hcc,  1881,  4  Coup.  424). 

A  common  lodging-house  is  defined  as  "  a  house  or  part  thereof  where 
lodgers  are  housed  at  an  amount  not  exceeding  fourpence  per  night 
for  eacli  yicrson,  whether  tlic  same  l)e  payaljle  nightly  or  weekly,  or  at  any 
period  not  longer  than  a  fortnight,  or  where  the  liouse  is  licensed  to  lodge 
more  than  twelve  persons  "  (s.  3).  The  local  authority,  with  consent  of  the 
Local  Government  Board,  may  raise  the  charge  to  sixpence  (s.  59). 

A  register  containing  the  names  and  residences  of  every  keeper  of  a 
common  lodging-house  is  to  be  kept  by  the  local  authority,  who  may  refuse 
to  register  an  applicant  failing  to  produce  a  certificate  of  character  signed 
by  three  inhabitant  householders  of  the  parish,  paying  poor-rates;  such 
register  must  show  the  number  of  lodgers  authorised  to  be  kept  (s.  59). 
The  resolution  of  the  local  authority  constitutes  registration,  although  no 
entry  is  made  in  the  register,  and  is  a  good  defence  against  a  comj)laint  for 
keeping  an  unlicensed  lodging-house  {Coles,  1884,  52  L.  T.  (N.  S.)  358). 
Where  a  person  is  once  licensed,  the  local  authority  have  no  power  to 
cancel  the  licence,  except  for  the  reasons  set  forth  in  the  Act  (Blair,  1887, 
52  J.  P.  263).  Where  a  licence-holder  cut  off  two  of  his  licensed  rooms 
and  let  them  to  a  monthly  tenant,  ophiions  were  expressed  tliat  he  was 
entitled  to  do  so,  but  that  the  local  authority  might  have  cancelled  his 
licence  (Gium,  15  R.  (J.  C.)  57). 

No  house  (not  being  a  licensed  victualling  house)  may  be  kept  as  a 
connuon  lodging-] louse  unless  approved  by  the  inspector,  and  registered. 
Contravention  of  this  provision  is  an  offence  (s.  60). 

Certified  copies  of  entries  in  the  register  are  to  be  received  as  evidence ; 
and  such  copies  must  be  furnislied  to  any  person  applying  (s.  61). 

Eules  for  the  well  ordering  of  common  lodging-houses  may  be  made  by 
the  local  authority,  subject  to  confirmation  by  the  Local  Government 
Board ;  and  fines  imposed  for  breach  thereof,  not  exceeding  £5  for  each 
offence,  aiul  40  siiillings  for  each  day  of  continuance  after  written  notice. 
Advertisement  must  be  made  a  month  prior  to  ap])lying  for  such  confirma- 
tion ;  and  a  copy  of  the  proposed  rules  supplied  to  every  person  paying 
poor-rates  who  makes  a])plication  (s.  62).  A  complaint  for  a  breach  of 
such  bye-laws  is  irrelevant  unless  it  sets  forth  the  Act  under  which  they  are 
made  (fTax/ic,  22  li.  (J.  C.)  18).  The  rules,  when  confirmed,  must  he  hung 
uj)  in  the  olfice  of  the  local  authority,  and  supplied  to  every  licence-holder, 
who  must  exhibit  them  in  every  room  occupied  by  lodgers.  Copies  must 
be  furnished  on  ai»]>lication,  and  are  to  be  received  as  e\adence  (s.  63). 
The  local  authoritv  niav  reiiuire  the  owner  or  keeper  of  a  common  lod^dn^f- 
house  to  provide  a  i)roper  supply  of  water  therefor,  wliere  that  can  be 
obtained  at  a  reasonable  rate,  under  pain  of  removal  from  the  register  (s.  64). 
They  may  require  a  daily  report  of  all  persons  resorting  to  the  house  (s.  65). 
They  may  remove  any  person  suffering  from  infectious  or  contagious  disease 
to  a  hospital,  on  a  meilical  certificate ;  and  may  cause  all  bedding,  etc.,  to 
be  disinfected  or  destroyed,  and  pay  compensation  therefor  (s.  Gij). 

A  licence-holder  must  give  notice  of  infectious  or  contagious  disease 
occurring  in  liis  house  to  the  medical  officer,  inspector,  or  inspector  of  poor, 
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%vho  must  report  to  the  local  authority  and  medical  officer,  and  the  latter 
must  visit  the  case  (s.  67).  (Where  the  Infectious  Disease  (Notification) 
Act  has  heen  adopted,  the  notice  should  he  sent  to  the  medical  officer.) 

Free  access  must  be  given  to  all  parts  of  the  house  when  required  hy 
an  officer  of  the  local  authority  (s.  68).  A  room  in  a  connnon  lodging- 
house  which  is  not  registered  as  part  thereof  is  subject  to  inspection,  and 
the  keeper  may  be  convicted  of  refusing  access  to  the  inspector  (Gunn, 
15  R.  (J.  C.)  57). 

Every  part  of  a  common  ludging-house  must  be  kept  thoroughly  cleansed, 
including  privies,  drains,  etc.,  to  the  inspector's  satisfaction ;  and  the  walls 
and  ceilings  must  be  limewashed  in  April  and  October,  and  at  such  other 
times  as  the  local  authority  may  direct  (s.  69).  Where  a  licence-holder  is 
convicted  of  a  third  or  subsequent  offence  under  the  Act,  the  sentence  may 
debar  him,  for  a  period  not  exceeding  five  years,  from  keeping  a  common 
lodging-house,  without  the  licence  of  the  local  authority,  which  they  may 
withhold,  or  grant  on  such  terms  as  they  think  fit  (s.  70). 

The  penalty  for  contravention  of  any  provision  of  the  Act,  including 
any  regulations  made  by  the  Local  Ck)vernment  Board,  may  be  £5  (s.  114); 
the  procedure  to  be  followed  in  prosecuting  offences  and  recovering 
penalties  is  that  prescribed  by  the  Summary  Jurisdiction  Acts,  1864  and 
1881,  which  supersedes  the  provisions  of  the  Public  Health  Act. 

The  following  Statutes  may  be  noticed  in  reference  to  tliis  sul^ject : — The 
Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112,  s.  10),  which  imposes 
a  penalty  upon  any  lodging-house  keeper  harbouring  thieves  or  reputed 
thieves;  The  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vict, 
c.  70),  which  enables  local  authorities  to  provide  and  manage  lodging- 
houses  ;  The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  whereby 
a  local  authority  whose  district  includes  a  seaport  may,  with  the  approval 
of  the  Board  of  Trade,  make  bye-laws  relating  to  seamen's  lodging-houses 
in  their  district,  for  the  licensing,  inspection,  and  sanitary  condition  thereof. 
— [Skelton,  Handhouh  of  Public  Health ;  Dykes  and  Stuart,  Manual  of 
Puhlic  Health ;  30  &  31  Vict.  c.  101 ;  52  &  53  Vict.  c.  50.] 


Common  Pasturage. — The  right  of  jjasturage,  as  a  right 
separable  from  ownership,  is  a  positive  servitude,  to  which  the  epithet 
"  common  "  is  usually  applied,  owing  to  the  circumstance  that  the  locality 
where  the  right  was  of  old  exercised  was  almost  invariably  outfield  land, 
not  cultivated,  but  grazed  in  common  by  two  or  more  persons,  who  were 
either  owners  of  the  land  depastured  in  comrnonty  (q.r.),  or  mere  servitude 
holders.  Both  rights  differ  from  the  conventional  or  Statute-guarded  right 
of  crofters  to  feed  their  bestial  on  the  land  of  their  landlord  situated 
outside  of  their  crofts — a  right  which  presupposes  no  ownership  as  vested 
in  its  holder.  The  servitude  is  no  longer  of  practical  moment,  commonties 
having  been  in  most  cases  divided  up  into  properties  held  in  severalty.  It 
entitles  the  owner  of  the  dominant  tenement  to  pasture  on  the  servient 
tenement  at  the  proper  season,  such  bestial,  at  the  most,  as  the  dominant 
tenement  can  fodder  during  winter.  In  case  of  dispute,  the  number  and 
nature  of  the  stock  to  be  benefited  are  determined  in  an  action  of  soaming 
and  rouming,  which  fixes  the  feeding  capacity  of  the  servient  tenement  (its 
souTfi),  and  the  proportion  of  stock  that  may  be  lawfully  sent  to  the  pasture 
by  each  dominant  tenement  {roum)  interested  in  it.  The  holder  of  the 
servitude  cannot  prevent  the  landowner  from  "  riving  out "  tlie  soil  in 
tillage,  if  enough  grass  be  demonstrably  left  for  all  lawful  requirements,  or 
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from  working  minerals  or  quarrying.  The  servitude  gives  no  right  to  the 
game.  The  right  may  be  instructed,  like  other  positive  servitudes,  by 
express  grant ;  by  the  uncjirtailL'd  positive  prescri})tion,  proceeding  on  a 
title  to  the  alleged  dominant  tenement  either  with  or  without  reference  to 
pasturage  or  to  pertinents ;  and  perhaps  by  grant  implied  on  severance  of 
the  ownership  of  the  two  tenements  involved.  See  Servitude.  The  main 
difficulty  in  construing  express  words  is  to  discriminate  between  such  as 
convey  the  servitude  only,  and  such  as  carry  the  more  extensive  right  of 
commonty.  See  Com.monty.  The  autliorities,  which  are  all  ancient,  are 
collected  in  Stair,  ii.  7.  14 ;  Ersk.  ii.  9.  14. ;  Bankt.  ii.  7.  32  ;  liankine, 
Landownershiji,  p.  397. 


Co  m  m O  n  Pro pC rty . — "  Common  property  is  a  right  of  ownership 
vested  pro  indiviso  in  two  or  more  persons,  all  being  equally  entitled  to 
enjoy  the  uses  and  services  derivable  from  the  su])ject;  and  the  consent  of 
all  being  requisite  in  the  management,  alteration,  or  disposal  of  the  suliject" 
(Bell,  rrin.  1072).  There  may  be  a  joint  or  conjunct  right,  or  a  right  of 
common  property  simply.  Heirs-portioners  are  not  joint  proprietors,  but, 
as  their  name  imports,  part  owners  or  portioners.  They  hold  -pro  indiviso 
while  the  subject  is  undivided.  But  eacli  has  a  title  in  herself  to  her  own 
part  or  share,  which  she  can  alienate  or  burden  by  her  own  separate  act. 
"  The  condition  of  two  joint  proprietors  in  the  fee  is  very  different :  they 
have  no  separate  estates,  but  only  one  estate  vested  in  both,  not  merely 
pro  indiviso  in  respect  of  possession,  but  altogether  ^i?'o  indiviso  in  respect 
of  right  (Canjills,  1837, 15  S.  408,  per  Ld.  Moncreiff,  Lord  Ordinary,  adopted 
by  Lord  Justice-Clerk ;  M'Neight,  1843,  G  D.  128-36 ;  White,  1888,  13  App. 
Ca.  263. 

Management. — While  subjects  are  held  as  conmion  property,  the  general 
principle  in  regard  to  management  is  mclior  est  conditio  2>i'ohihentis.  Each 
joint  propriet(jr  has  a  negative  vote  in  acts  that  are  not  necessary  for  the 
property,  unless  there  is  an  agreement  to  the  contrary  effect  (Stair,  i.  16.  4). 
All  the  proprietors  have  an  equal  voice  in  the  management ;  and  however 
small  his  share  is,  each  is  entitled  to  refuse  to  act  with  the  other  {Bruce 
Hinder  t&  Another,  16  Nov.  1808,  F.  C).  One  jyro  indiviso  proprietor  has 
not,  as  a  rule,  a  title  to  sue  a  declarator  in  regard  to  the  property  without 
the  concurrence  of  the  other  or  others  (Millar,  1801,  23  D.  743).  As  Lord 
Curriehill  put  it,  in  an  action  of  declarator  of  marches,  "  The  party  pursuing 
such  an  action  must  be  the  owner  of  the  property,  and,  indeed,  the  exclusive 
owner  of  it;  for  this  reason,  tliat  the  decree  would  not  be  res  judicata 
against  any  other  party  to  whom  it  might  in  part  belong"  (Millar,  1861, 
23  D.  743  and  746).  This  rule  does  not  hold  wliere  there  is  challenge  of 
an  encroachment  on  the  possession  of  the  property.  The  one  proprietor, 
in  such  a  case,  is  not  entitled  to  tie  up  the  hands  of  his  co-proprietor 
(Lade,  1863,  2  M.  17  (Ld.  Curriehill) ;  Johnston,  1855,  17  D.  1023). 

Where  there  is  room  for  a  division  or  sale  on  account  of  the  subsistence 
of  a  liferent,  or  where  the  pro  indiviso  right  is  a  liferent,  antl  the  parties 
cannot  agree  on  a  manager,  the  Court  will  appoint  a  judicial  factor,  so  as  to 
prevent  tlie  control  of  tlie  common  subject  falling  into  the  hands  of  parties 
who  have  onlv  a  partial  interest  (MacJdntosh,  1849,  11  D.  1029;  IVatson, 
1856,  19  D.  70;  Watson,  1856,  19  D.  98;  Martin,  14  D.  761).  It  is 
probable  that  where  the  remedy  of  division  and  sale  is  open,  it  is  not 
competent  to  appoint  a  judicial  factor,  unless  in  very  exceptional  cases 
(Morrison,   1857,   20   D.    277).     Special   circmnstances   may  warrant   the 
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appointment  of  a  factor,  even  after  the  decree  of  division  has  been  obtained 
{Bailey,  18G0,  22  D.  1105). 

Power  of  Veto. — One  co-proprietor  may  prevent  another  from  removing 
tenants  nnless  better  rents  or  better  security  is  offered  {Grozicr,  1871, 
9  M.  826),  or  from  seijuestratiug  tenants  for  rents  {Stcivart  &  Gibh, 
1842,  4  D.  622).  All  the  co-proprietors  must  concur  in  granting  leases 
(Hunter,  i.  122  ;  Eankine  on  Leases,  74 ;  Campbell  v.  Campbell,  24  Jan.  1809, 
F.  C.) ;  so  also  they  must  concur  in  sequestrating  a  tenant  {Stewart,  1842,  4 
D.  622),  or  in  removing  him  {Murdoch,  1679,  3  B.  S.  297).  The  smallness 
of  interest  makes  no  dil'ference,  even  if  it  be   ^^^-st  part  {Bruce,  16  Nov. 

1808,  F.  C).  A  co-proprietor  may  prevent  any  extraordinary  use  of  the 
subject  that  may  be  prejudicial  to  his  interest — such  as  one  of  the  co- 
proprietors  giving  a  stranger  a  riglit  to  cut  and  drive  peats  ( Wilson  v. 
Buchanan,  1800,  Hume,  120);  or  a  lease  of  shootings  {Campbell,  24  Jan. 

1809,  F.  C).  A  co-proprietor  may  prevent  any  operations  on  the  common 
subject  by  which  its  condition  is  altered,  as  breaking  a  wall  or  door  into  a 
common  stair  {Taylor,  1872,  11  M.  25);  removing  tenants  to  the  prejudice 
of  other  proprietors  {Hallidcty,  1681,  M.  2449) ;  making  an  entry  into  a 
common  passage  {Anderson,  1799,  M.  12831 ;  Beid,  1799,  M.  App.  1, 
Property;  Alexander,  1840,  3  D.  249);  opening  doorway  in  a  gable 
{Gcllatly,  1863,  1  M.  592);  raising  a  mutual  wall  {Dow,  1869,  8  M.  118); 
altering  a  common  staircase  {Taylor,  1872,  11  M.  25;  Sandy,  2  S.  195; 
Bell,  ///.  152 ;  Anderson,  1831,  9  S.  564).  The  exception  to  this  rule  is 
that  necessary  operations  in  rebuilding  and  repairing  are  not  to  be  stopped 
by  tlie  opposition  of  any  of  the  joint  owners  (Bell,  Prin.  1075). 

Division. — It  is  obvious  that  such  a  condition  of  ownership  as  that 
of  which  we  treat  should  be  capable  of  being  easily  brought  to  an  end, 
if  necessary.  Hence  the  rule  that,  in  the  absence  of  agreement  of 
parties,  any  common  owner  may  insist  on  having  the  common  property 
divided,  or,  if  that  be  impossible,  on  having  it  sold  and  the  price 
divided  (Bell,  Prin.  1079-80-82).  This  rule  of  course  does  not  apply  to 
co-partners  or  trustees,  or  to  such  as  are  in  right  of  a  mere  jus  accrescendi, 
as  occurs  in  some  kinds  of  mortis  causa  destination.  The  second  class 
above  mentioned  have  their  remedy  under  the  Trust  Acts  {Kennedy,  1885, 
12  R.  1026).  Nor  need  the  owner  desirous  of  selling  sliow  cause  why 
{Frizell,  1800,  22  D.  1176).  The  action  by  which  the  co-owner  obtains  his 
remedy  is  a  Hneal  descendant  of  that  known  to  the  Roman  law  as  communi 
dividundo,  for  particulars  of  which,  see  the  opinion  of  Ld.  Rutherfurd  in 
Brock,  1851,  19  D.  701).  The  process  by  which  this  remedy  was  obtained 
in  former  times  was  by  brieve  of  division  ;  but  this  has  been  almost  entirely 
superseded  by  the  declarator  of  division  (and  sale),  which  may  be  brought 
either  in  the  Court  of  Session,  if  the  subjects  be  of  £1000  capital  value  or 
£50  annual  value,  or,  if  they  be  below  such  value,  in  the  Sheriff  Court.  The 
action  is  proper  in  the  Outer  House,  as  not  requiring  an  exercise  of  nobile 
officium  {JT Bride,  1862,  24  D.  540).  The  Court  appoints  a  man  of  skill,  who 
suggests  a  scheme  of  division,  or,  if  that  be  inadvisable,  fixes  the  price  and 
conditions  of  sale,  e.y.  a  power  of  bidding  reserved  to  j:>ro  indiviso  pro- 
prietors {Thorn,  1875,  3  R.  161). 

An  inquiry  may  be  necessary  to  secure  an  equal  share  of  profits  to  the 
co-owners  proportifjnal  to  their  shares  in  the  subject,  to  ascertain  the  burdens 
and  allocate  them  in  their  due  proportions,  to  repay  to  one  of  the  owners 
sums  disbursed  Ijy  him,  or  to  secure  restoration  of  such  profits  as  have  been 
wrongly  appropriated  (Raukine  on  Landoumcrshi}),  518).  The  Conveyan- 
cing Act  of  1874  has  introduced  a  novelty  in  the  procedure  for  completing 
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the  transfer,  whicli  formerly  needed  mutual  conveyances,  by  giving  the 
decree  of  the  Court,  arbiter,  or  oversnian  the  value  of  a  conveyance.  The 
titles  remain  with  the  owner  of  the  largest  interest;  Ijut  if  there  be  no 
disparity,  are  put  in  neutral  hands  (Bell,  Frin.  1085).  Should  a  co-owner 
refuse  to  sell,  the  subject  must  be  proved  incapable  of  division;  but  a 
reasonable  discretion  must  be  exercised  in  considering,  and  the  dilVering 
interests  of  the  owners  kept  in  view  (Ld.  Giilbrd's  opinion  in  Thorn,  1875, 
3  11.  161-5;  Brydrn,  1837,  15  S.  480).  Thus  an  inn  cannot  be  divided 
into  four  parts,  nor  a  brewhouse  into  two  {Millie/an,  1782,  M.  2486).  See 
also  terms  of  report  in  Thorn  {sui^'ct).  The  case  of  Thorn  (siqmi)  also  lays 
down  that  the  sale  must  be  by  puldic  roup ;  that  power  may  be  retained 
by  terms  of  articles  enal)ling  those  interested  to  oiler  for  the  suljject ;  that 
a  co-owner  who  holds  in  trust  may  bring  an  action  of  division  and  sale 
without  power  of  sale  in  his  trust  deed,  this  being  held  to  be  a  mere  act  of 
administration  {Craig,  1863,  1  M.  612).  The  procedure  of  the  Court  in 
these  matters  is  full,  strict,  and  complete,  and  involve  a  full  inquiry 
{Frizdl,  1860,  22  D.  1176).  Feudalism  bequeathed  the  practice  that,  of 
heirs-portioners  taking  ah  intcstato  or  under  a  clause  of  "  heirs  whatsoever  " 
{Dcnniston,  1830,  8  S.  935),  the  eldest  takes,  besides  her  share,  and  without 
compensation  to  the  other,  such  benefits  as  a  title,  a  mansion-house  in  the 
country ;  but  the  rule  does  not  hold  as  to  a  town  house  or  a  mere  villa 
{Rae,  1809,  Hume,  764).  Feu-duties  are  divided  among  heirs-portioners, 
and  an  heir-portioner  need  not  bring  casualties  into  her  reckoning  of  the 
recompense  due  to  the  others.  A  blench-holding  is  a  praxijmum  {M'Xcujht, 
1843,  6  D.  128).  But  no  2^raxi2)uiun  is  due  where  heirs-portioners  take 
under  a  special  deed  {Catheart,  1765,  M.  5375,  5  B.  S.  465). 

[Stair,  B.  i.  tit.  16.  s.  4,  tit.  7.  s.  18 ;  Ersk.  B.  iii.  tit.  3.  s.  56 ;  Bankt.  B. 
i.  tit.  8.  s.  40 ;  Bell,  Prin.  1072  ;  Eankine  on  Lando^unership,  510.] 

Common  Property  in  Roman  Law.— Common  pro- 
perty {vommunio  or  condominiim)  exists  when  more  persons  than  one 
have  a  right  of  property  in  an  undivided  thing.  Among  the  civilians,  it 
is  defined  as  doininiiim  idarium  in  cddcm  re  2'>'>'0  imrtihns  indivisis  (cf.  D. 
13.  6.  5.  15).  It  may  originate  in  contract  (cum  socidate),  or  arise  from  cir- 
cumstances (communio  incidcjis).  In  either  case,  the  community  of  property 
gives  rise,  as  between  the  co-proprietors,  to  a  relation  similar  to  socictas. 

The  co-proprietors  are  entitled  to  the  frudus  in  proportion  to  their 
shares  {D.  10.  2.  56).  Each  owner  may  alienate  his  undivided  share 
(6'.  3.  37.  2);  and,  on  his  death,  his  share  descends  to  his  heirs  {D.  10.  3. 
4.  3).  Though  the  rights,  or  ideal  shares,  of  the  co-owners  may  be  unequal, 
yet  all  are  entitled  equally  to  a  voice  in  the  management.  However  small 
the  share  of  a  co-owner  may  be,  he  can  effectually  resist  acts  of  control  by 
the  other  co-owners  {D.  39.  2.  5.  1).  Hence  the  brocard.  In  re  com  muni 
mdior  est  conditio  lyrohihentis — a  paraphrase  of  a  passage  in  D.  10.  3.  28. 
Each  co-owner  has  a  claim  Un-  pro  raid  relief  in  respect  of  expenses 
necessarily  incurreil  for  the  benefit  of  the  common  subject  {D.  10.  3.  4.  3). 
Even  co-owners,  wlio  have  resisted  the  outlay,  are  liable  equally  with  those 
who  have  actively  promoted  it,  provided  the  expenses  w'ere  incurred  in 
doing  something  which  was  not  merely  useful  or  beneficial,  but  absohitely 
necessary  to  preserve  the  connnon  .subject  {D.  17.  2.  52.  10;  3.  5.  2/  pr.). 
This  liability  for  necessary  expenditure  extended  from  the  date  that  the 
property  was  held  in  common  up  to  the  time  that  judgment  was  given  in  a 
divisory  action.     Each  owner  is  bound  to  treat  the  connnon  property  with 


140  COMMONS,  HOUSE  OF 

tlie  same  care  as  he  would  his  own  {dilujcntia  quam  suis  rchus),  with  the 
alternative  of  paying  damages  {D.  10.  3.  8.  2  ;  D.  10.  3.  20). 

None  of  the  co-owners  can  be  compelled  to  remain  in  the  community 
against  his  will.  Hence  the  maxim,  Nemo  in  communione  'potest  invitus 
dctineri,  which,  according  to  Sir  Henry  Maine,  obtains  universally  in 
Western  Europe  (Maine,  Anc.  Laic,  p.  261).  Each  owner  has  an  absolute 
right  at  any  time  to  enforce  a  division  of  the  subject.  The  division  may  be 
accomplished  by  agreement  inter  se,  if  none  of  the  co-owners  are  minors 
(C.  3.  38.  8) ;  or,  failing  agreement,  any  co-owner  has  a  right  to  a  judicial 
division  (R  10.  3.  29.  1 ;  0.  3.  37.  5).  If  the  thing  is  divisible,  it  is  physic- 
ally divided;  if  it  is  indivisible,  one  party  is  awarded  the  whole,  subject  to 
an  obligation  to  compensate  the  others. 

There  are  three  kinds  of  commKiiio,  according  as  the  parties  share  the 
same  property,  the  same  inheritance,  or  the  same  boundaries,  which  bound- 
aries have  become  unascertainable.  Corresponding  to  these  three  kinds  of 
comviunio,  there  are  three  divisory  actions  (Juclicia  divisoria) :  the  actio 
communi  dividundo  (q.v.),  the  actio  familicc  erciscundce  (q.v.),  the  actio 
finium  regundorum  (q.v.).  By  means  of  a  divisory  action,  a  co-owner  can 
assert  not  only  his  right  to  a  partition  of  the  connnon  property,  but  also 
his  riglit  to  prmstationes  pcrsonales,  i.e.  to  indemnification  for  expenses, 
or  to  compensation  for  damages. 


Commons,  House  of .— (l)  HiMory.— The  origin  of  the  House 
of  Commons  dates  from  Anglo-Saxon  times,  when  the  moots  of  the  hundred 
and  the  shire  were  attended  by  the  reeve  and  four  representative  men  from 
each  township  in  the  district.  The  principle  of  representation  was  gradu- 
ally extended  from  these  local  councils  to  the  Great  Council.  Thus  in 
1213,  King  John  summoned  four  Icgcdes  homines  with  their  prmpositus  from 
each  township  in  the  royal  demesnes  to  a  Council  at  St.  Albans,  in  order  to 
assess  the  compensation  due  by  the  king  to  the  bishops ;  and  in  the  same 
year  he  ordered  all  sheriffs  and  bailiffs  to  send  four  discretos  homines  from 
each  county  to  a  Great  Council  at  Oxford  In  1254,  Henry  in.  summons 
two  knights  of  the  shire,  to  be  elected  by  the  county  court,  to  the  Great 
Council  for  the  purpose  of  granting  an  aid;  in  1261,  Simon  de  Montfort 
and  the  barons  invite  three  knights  from  each  shire  to  a  conference  at  St. 
Albans,  whereupon  the  kiug  summons  three  knights  of  the  shire  to  a 
colloquium  or  Parliament  at  Windsor.  Again,  in  1264,  four  knights  of 
the  shire  are  returned  to  Parliamcntum ;  and  in  1265,  a  Parliament,  sum- 
moned by  Earl  Simon  in  the  king's  name,  contanis,  besides  a  number  of 
bishops,  barons,  al^bots,  and  other  magnates,  two  knights  elected  by  each 
shire,  two  citizens  from  each  city,  and  two  burgesses  from  each  borough. 
This  transference  of  the  principle  of  representation  from  the  local  to  the 
central  Government  of  the  nation  is  again  exemplified  in  the  National 
Assembly  of  Westminster  in  1273,  in  the  miniature  Parliaments  held  at 
York,  Northampton,  and  Shrewsbury  in  1282-83,  and,  above  all,  in 
Edward  i.'s  famous  Westminster  Parliament  of  1295,  composed  of  the  same 
elements  as  that  of  Earl  Simon  in  1265,  but  summoned  in  full  number,  and 
without  suspicion  of  bias..  At  first,  this  model  parliament,  consisting  of 
the  hereditary,  the  ecclesiastical,  and  the  representative  elements,  sat  in 
one  house,  although  the  different  "  estates "  probably  did  not  deliberate 
together.  In  1332,  we  find  it  distinctly  divided  into  sections,  the  prelates, 
earls,  and  barons  deliberating  apart  from  the  knights  and  the  burgesses,  an 
arrangement  which  becomes  permanent,  probably  in   1341,  certainly  in 
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1347,  when  we  fiiul  tlie  Coninions  (i.e.  the  kiiiglits,  citizens,  and  burgesses 
together)  gnuiting  an  ;iid  from  the  sliires,  cities,  and  borouglis. 

(2)  rvivcrs. — 'J'he  powers  possessed  by  tlie  House  of  Commons  consist, 
generally,  in  the  right  to  participate  in  all  legislation,  a  right  which  may 
be  dated  from  a  declaration  of  I'arliament  in  1322,  that  all  public  and 
national  all'airs  shall  be  treated  of  in  I'arliament  "  by  the  king  and  with  the 
consent  of  the  i)relates,  magnates,  and  commonalty,  as  heretofore  accus- 
tomed."    Besides  the  general  powers  thus  shared  with  the  Crown  and  the 
House  of  Lords  (nanudy,  initiation  of  bills,  necessary  concurrence  in  all 
legislation,  care   for   the   national   interests,  etc.),  the    Conmions   possess 
several  ])0wers  specifically  their  own,  whicli  may  be  termed  legal  and  con- 
ventional, or  written  and  unwritten  respectively,    (a)  The  chief  power  which 
legally  and  expressly  belongs  to  the  Commons  alone,  is  the  power  of  the  purse, 
— the  sole  right  to  grant,  appropriate,  and  control  taxation.    Their  sole  right 
to  initiate  supply,  first  expressly  claimed  in  1386,  and  successfully  vindicated 
in  1407,  has  practically  been  undisputed  ever  since.     Their  further  right  to 
appropriate   supply  and   audit   the    public  accounts  also  dates  from  the 
latter  period,  the  reign  of  Henry  iv.     Another  exclusive  right  is  that  of 
impeaching  the  ministers   of   the   Crown  and   other   public  otticials   for 
malversation  or  breaches  of  trust  of  wliich   the  common   law  takes   no 
cognisance,  the  Connnons  acting  as  prosecutors,  and  the  House  of  Lords  as 
judges.     Trials  of  this  kind  have  taken  place  at  intervals  from  137G  down 
to  1805,  but  have  since  fallen  into  disuse.     A  third  exclusive  right  of  the 
Commons  is  that  of  exercising  a  disciplinary  jurisdiction  over  their  own 
members,  and  even  of  expelling  them  {e.g.  cases  of  Wilkes,  1763-74,  and 
Bradlaugh,  1880-86).     {h)  Foremost  among  the  powers  which  belong  to  the 
Commons  by  tacit,  unwritten  convention,  though  unknown  to  the  law,  is 
that  of  indirectly  appointing  the  ministers  of  the  Crown.     The  sovereign  is 
l)0und  by  a  custom,  firmly  established  since  the  ministry  of  Pitt  (1782- 
1801),  to  appoint  as  Prime  Minister  the  leader  of  the  party  which  has  a 
majority  in  the  Commons  for  the  time   being,  and   that   minister   then 
proceeds  to  form  his  Cabinet  from  among  the  most  distinguished  members 
of  the  same  party.     From  this  exclusive  power  of  the  Commons  it  fiows  as 
a  corollary  that  the  Cabinet,  though  nominally  responsible  to  Parliament 
as  a  whole  (namely.  Crown,  Lords,  and  Commons),  is  really  responsible  to 
the  Commons  alone.     In  other  words,  the  Cabinet  is  overthrown  by  a  vote 
of  censure,  express  or  implied,  in   the  Commons,  while   it  remains  un- 
affected by  the  censure  of  the  Lords  or  the  displeasure  of  the  Crown.     And 
so,  too,  it  follows  from  the  power  first  mentioned,  that  the  prerogatives  of 
the  Crown  wielded  by  the  Cabinet  now  indirectly  belong  to  the  Commons. 

(3)  Privileges. — Of  the  ancient  privileges  of  Parliament,  free  access  to 
the  sovereign,  right  to  his  most  favourable  interpretation  of  their  pro- 
ceedings, secrecy  of  debate,  freedom  from  arrest,  and  freedom  of  speech,  the 
last-named,  which  almost  alone  survives,  has  ever  been  the  peculiar  heritage 
of  the  Commons.  From  the  nature  of  Parliament  as  a  deliberative 
assembly,  this  privilege  is  indeed  essential  to  its  very  existence :  but  the 
right  was  confirmed  by  express  Statute  in  1309,  in  consequence  of  its  breach 
in  Haxey's  case ;  and  though  frequently  imperilled  during  the  Tudor  and 
Stuart  periods,  it  has  never  since  been  seriously  questioned.  Among  other 
privileges  peculiar  to  the  Connnons  may  be  mentioned  that  of  appointing 
their  own  Speaker,  or  president,  a  right  which  they  have  exercised  unin- 
terruptedly since  the  election  of  I'eter  dc  la  ]Mare  as  foreman,  prolocutor,  or 
"  vant-parlour  "  of  the  Good  Parliament  in  1376.  Lastly  may  be  noted  the 
jurisdiction  once  claimed  by  the  Connnons  over  members  of  the  general 
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public  wliom  they  deemed  guilty  of  "  contempt "  or  "  breach  of  privilege.'' 
The  last  instances  of  its  exercise  were  that  of  the  Hon.  Alexander  Murray, 
who  was  censured  and  imprisoned  Ijy  the  Commons  for  obstructing  an 
election  in  1751 ;  that  of  the  printers  in  1771,  who  were  reprimanded  for 
reporting  the  speeches  of  members ;  and  that  of  the  publisher  of  a  placard 
retlecting  on  the  conduct  of  two  members,  in  1810,  who  was  committed  to 
Xewgate  for  the  alleged  breach  of  privilege.  It  is  needless  to  comment  on 
the  former  absurd  extension  of  "  privilege  "  to  the  footman  of  one  member 
or  the  rabbit-warren  of  another ;  and  it  may  suffice  to  add  that,  within  its 
proper  limits,  the  "  privilege  "  of  the  Commons  has  been  one  of  the  most 
justly  cherished  bulwarks  of  our  civil  liberty. 

[Tiie  constitutional  histories  of  Stubbs,  Hallam,  May,  and  Gneist ; 
May,  rarliamcntary  Practice.'] 

See  Constitutional  Law;  Parliamentary  Election;  Franchise; 
Parliament;  Statute  Law^ 


Commonty. — This  is  a  peculiar  sort  of  common  property  in  land, 
of  great  antiquity,  but  now  by  force  of  private  arrangements,  or  by  stress 
of  Statute,  nearly  obsolete.  There  is  still  ground  for  dispute  whether  it 
arose  out  of  provisions  for  the  cultivation  and  use  of  the  barony  and  manor, 
or  whether  these  were  superimposed  on  it.  In  historical  times  it  appears 
as  common  property  in  moorland  or  outfield  land,  held  by  persons  owning 
neighbouring  lands  in  severalty,  as  accessory  to  the  lands  so  held.  It  is 
constituted  (in  terms  which  must  be  distinguished  from  the  terms  used  in 
describing  Common  Pasture  {q.v.)),  expressly  by  disposition  ''cum  covimuniis" 
"  cum  commnnio,"  "  with  commonty,"  adding  the  name  of  the  moor,  or,  in 
the  absence  of  a  name,  identifying  it  by  means  of  the  possession.  Or 
prescriptive  possession  may  explain  a  bare  grant  of  land  in  severalty, — 
with  or  without  a  clause  of  "  parts  and  pertinents," — as  including  a  right 
of  commonty,  even  in  opposition  to  adverse  titles  in  favour  of  a  rival,  and 
to  a  neglected  decree  of  Court  (K  Fife's  Trs.,  1830,  8  S.  326 ;  1831,  9  S. 
336).  The  cardinal  rule  relating  to  common  property  of  all  kinds  is 
respected,  and  thus  each  commoner  has  a  veto  against  attempts  by  any 
other  to  put  the  common  to  other  than  its  ordinary  use  as  land  for  pastur- 
ing stock  and  yielding  fuel,  feal,  and  divot.  The  right  to  mine  or  quarry 
in  an  undivided  common  is  vested  in  the  commoners  jointly,  but  is  thus 
available  only  hy  general  consent.  The  common  law  of  division  of  common 
property  was  found  to  1)e  too  weak  to  deal  with  this  complicated  relation. 
But  a  single  general  Enclosure  Act  (1695,  c.  38)  has  worked  so  smoothly 
as  to  save  Scots  landowners  from  having  to  resort  to  private  Acts.  From 
its  operation  are  excepted  commonties  belonging  to  the  king  (of  which  none 
are  known  to  exist),  and  commonties  belonging  to  royal  burghs  (which  have 
nearly  vanished,  owing  to  the  corruption  or  huprovidence  of  town  councils), 
and,  to  some  extent,  mosses.  The  action  proceeds  in  the  Inner  House  of 
the  Court  of  Session  under  the  forms  set  out  in  A.  S.  18  June  1852,  and 
in  the  Sheriff  Court,  where  the  subject  in  dispute  does  not  exceed  £100  a 
year,  or  £1000  of  capital  value  (40  &  41  Vict.  c.  50,  s.  8  (3)).  The  division 
takes  ijlace  in  proportion  to  the  valued  rents  of  the  principal  lands,  except 
in  the  case  of  mosses,  where  the  criterion  is  frontage.  No  right  attaches  to 
the  holding  of  superiorities  ;  and  the  feu-duties  exigible  from  each  claim- 
ant are  added  to  his  rental  in  calculating  his  share  of  the  commonty. 
Each  gets  the  part  thereof  nearest  to  his  land.  The  division  cannot  proceed 
under  the  Act  if  there  be  only  one  owner  of  the  moor,  who  holds  subject  to 
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different  rights  of  common  pasturage.  But  these  may,  in  the  course  of  the 
process, — though  not  in  virtue  of  the  Statute, — be  allocated  on  the  divided 
lands,  or  commuted  for  shares  thereof.  A  simple  mode  of  making  up  titles 
to  the  lands  thus,  or  by  arl)itration,  acquired  in  severalty,  namely,  by 
recording  the  decree  of  division  in  the  Register  of  Sasines,  as  a  conveyance 
by  all  the  commoners  to  each,  is  furnished  by  the  Conveyancing  Act,  1874 
<37  &  38  Vict.  c.  94),  s.  35.     See  Scattald. 

Communi  dividundO  actio,  in  Roman  law,  is  one  of  the 
divisory  actions,  the  others  being  the  familuc  crciscundce  actio  and  the 
Jinium  ref/undorum  actio.  The  object  of  the  actio  communi  dividundo  was 
to  secure  a  judicial  partition  of  property  belonging  to  joint  owners,  at  the 
instance  of  one  or  some  of  the  joint  owners  (Inst.  iv.  G.  20).  The  action 
could  be  brought  wiiethcr  tlie  parties  were  domini  or  merely  bond  fide 
possessors.  In  making  the  partition,  the  judge,  though  bound  by  any  agree- 
ment which  the  co-owners  might  have  entered  into  as  to  the  partition,  was 
otherwise  free  to  act  on  his  own  discretion,  taking  account  of  any  damage 
done  to  the  res  communis,  or  any  outlay  upon  it,  or  any  i)rofit  received  from 
it  by  one  of  the  co-owners  in  excess  of  the  rest  {Inst.  iv.  17.  4  and  5  ;  Dig.  10. 
:3.  3  and  21).  Where  the  res  communis  could  not  be  divided  without  being 
<leprived  of  its  value,  it  might  be  adjudged  to  one  of  the  co-owners,  an 
obligation  being  laid  on  him  to  compensate  the  rest  by  a  money  payment ; 
or  the  res  might  be  put  up  to  auction,  and  the  price  divided  (Dig.  10.  3 ; 
Cod.  3.  37.  S;  Savignj,  Si/stem,  v.  36;  Stair,  i.  7.  U:  cf.  Mill igan,  1782, 
Mor.  2486).     See  Com.monty  ;  Co.m.mon  rKOPERXY. 

CommiiniO  bonorum. — This  phrase,  borrowed  from  the 
Frencli  jurisprudence,  is  used  by  the  institutional  writers  to  denote  the 
moveable  estate  of  both  spouses.  According  to  the  doctrine  laid  down  by 
Stair  (i.  4.  9.  3),  and  followed  by  Erskine  (i.  G.  12),  there  is  a  communion  of 
goods  between  married  persons.  Into  this  communion  or  common  stock 
fall  the  moveable  estate  of  the  husband  and  the  moveable  estate  of  the  wife, 
except  in  so  far  as  this  was  separate  estate  from  wliich  the  Jus  m.\riti  (q.v.) 
had  been  excluded,  or  was  of  the  nature  of  Paraphernalia  (q.v.). 

But  as  it  was  never  disputed  that  the  husband  had  absolute  control  of 
<all  the  goods  said  to  be  in  communion,  and  that  the  wife  liad  no  rights  in 
them  whatever  during  the  subsistence  of  the  marriage,  the  phrase  communio 
bonorum  was  always  misleading.  Fraser  has  investigated  the  history  of  its 
introduction  into  our  law  {H.  d-  W.  i.  648  ct  seq.). 

By  the  old  law  the  moveable  property  contributed  by  each  of  the 
spouses  to  this  common  stock  reverted  to  the  survivor  and  the  pre- 
deceaser's  representatives,  on  the  dissolution  of  the  marriage  within 
year  and  day  without  the  birth  of  a  living  child.  This  rule,  invariably 
excluded  where  there  was  a  marriage  contract,  was  abolished  by  sec.  7  of 
the  Intestate  :Moveable  Succession  (Scotland)  Act,  1855  (18  &  19  Vict. 
c.  23).  By  sec.  6  of  the  same  Act,  the  right  of  tiie  representiitives  of  a 
predeceasing  wife  to  one-third  or  one-half,  according  as  there  were  children 
or  not,  of  the  husband's  moveable  estate,  or,  as  it  used  to  be  styled,  the 
"  goods  in  communion,"  was  also  abolished.  After  this  "  the  only  practical 
result  of  the  communio  bonorum,  if,  indeed,  it  be  a  result  of  that  at  all,  is  the 
Jus  relict.-e"  (q.v.)  (per  Inglis,  L.  P.,  Fraser,  1872,  10  M.  843).  Since  the 
Married  Women's  Property  (Scotland)  Act,  1881  (q.r.)  (44  &  45  Vict.  c.  21), 
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a  wife's  moveable  estate  no  longer  falls  at  marriage  under  the  Jus  maeiti 
(q.v.),  and  the  last  vestige  of  this  theoretical  communion  of  goods  may  be 
said  to  have  disappeared.  In  England  the  doctrine  was  never  accepted  (see 
Pollock  and  Maitland,  Hist,  of  Eng.  Law,  ii.  399  ct  scq.). 

[See  Stair,  i.  4.  9.  3 ;  Ersk.  i.  6.  12,  Prin.  i.  6.  6  (editor's  note)  ;  Bankt. 
i.  5.  82,  i.  5.  114;  Bell,  Prin.  s.  1546;  Eraser,  ff.  &  W.  i.  648,  ii.  1528  ; 
Walton,  H.  d:  W.  149 ;  IMurray,  Proi^  of  Mar.  Persons,  27.] 

See  Administkation,  Husband's  Eight  of  ;  Jus  mariti  ;  Jus  relict^e. 


Communion  Elements. — See  Sacraments ;  Teinds. 


Communis  error.  —  This  phrase,  and  the  maxim  communis 
error  facit  jus,  belong  to  the  sphere  of  practice,  as  recognised  by  law, 
and  are  of  narrow  application.  A  communis  error  arises  when  an  erroneous 
practice,  in  some  more  or  less  technical  matter,  has  become  general  and 
inveterate ;  and  litigated  questions  with  regard  to  such  errors  have  been 
dealt  with  by  the  Court  of  Session  by  recognition  of  the  practice  in  the 
particular  case,  along  with  its  correction  for  the  future  by  Act  of  Sederunt. 
Thus  in  early  times,  in  connection  with  adjudications,  a  discrepancy  between 
the  current  practice  and  the  statutory  rule  under  the  Act  1672,  c.  19, 
arising  "  through  mistake  of  the  clerks  and  their  servants,"  and  in  part 
condoned,  was,  by  the  Act  of  Sederunt  of  26th  February  1684,  declared  to 
be  for  the  future  a  ground  of  complete  nullity ;  and  in  the  next  century, 
in  a  question  wnth  regard  to  the  statutory  attestation  of  the  leaves  of  a 
seisin  under  1686,  c.  17,  the  Lords,  by  the  Act  of  Sederunt  17th  July 
1741,  upon  careful  examination  as  to  the  practice,  "in  consideration 
thereof  and  the  great  and  general  mischief  that  might  arise  to  the  lieges 
if  the  objection  to  the  seisin  were  sustained,"  repelled  tlie  objection,  but 
resolved  to  make  an  Act  of  Sederunt  directing  the  observance  of  the  Act 
of  Parliament.  In  this  last  case  the  resolution  to  pass  an  Act  of  Sederunt 
seems  to  have  been  all  that  was  done.  In  matters  of  procedure,  outside 
of  statutory  provision,  the  same  rule  has  been  applied,  and  the  same 
remedy  applied  or  suggested — in  connection,  in  one  case,  with  the  form 
of  the  will  of  a  summons  {Bcattie,  22  May  1830,  8  S.  784),  and,  in 
another,  with  the  style  of  a  suspension  {Russell,  7  July  1837,  15  S.  1263). 
In  the  former  case,  the  Lords  repelled  the  objection  "  in  respect  of  the 
state  of  the  practice,  and  the  danger  of  disturbing  judicial  procedure  in 
past  cases  "  ;  and  in  the  latter,  the  Court  also  repelled  the  objection,  and 
the  majority  of  the  Court,  in  advising  that  course,  expressed  at  the  same 
time  the  opinion  that  forms  of  style  ought  not  to  be  deviated  from  througli 
"  carelessness,  ignorance,  or  conceit "  of  practitioners,  and  that  an  Act 
of  Sederunt  founded  on  their  opinion  should  be  passed,  which,  however, 
was  not  done. — [See  Watson's  Bell's  Diet.,  and  Trayner's  Latin  Phrases 
and  Maxims,  sub  vocihus.] 


Company. — See  Joint  Stock  Company. 


ComparatiO  literarum . — In  a  question  whether  a  deed  is  or 
is  not  in  the  writing  of  a  certain  person,  it  is  competent  (see  Best  Evidence), 
in  both  civil  and  criminal  cases,  to  adduce  witnesses  who  are  familiar  with 
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his  handwriting,  or  to  compare  liis  writings  aihnitteclly  genuine  witli  the 
deed  in  ([uestion,  the  comparison  being  made  by  jtersons  unac(iuainted  witli 
his  handwriting.  It  is  plain  that  tlie  weight  of  such  evidence  is  niucli 
greater  in  disproof  than  in  proof  (  Krsk.  iv.  4.  71).  Even  where  the  witnesses 
are  ])reviously  acquainted  with  the  handwriting  in  question,  their  evidence 
should  not  be  regarded  as  full  proof  for  the  Crown  in  criminal  cases  (2  Hume, 
395).  Their  intelligence  and  character  (Forsier,  1869,  7  M.  797,  per  Ld. 
Ardmillan),  and  the  nature  of  the  data  upon  which  their  oi)inion  is  based 
(Dickson,  Fridence,  ss.  403,  405),  are,  in  civil  cases,  the  measure  <jf  the  need 
for  corroboration.  Their  evidence  will  have  great  weight  if  they  have 
frequently  seen  the  person  write,  or  writings  acted  upon  and  recognised  Ijy 
Jiim  as  his.  The  genuineness  of  the  writings  upon  which  the  comi)arison  is 
founded  must  be  undoubted;  and  when  they  are  produced  by  the  alleged 
granter  in  impeachment  of  the  document  in  issue,  they  must  be  dated  before 
it  (Ca7neron,  1830,  9  S.  141;  Eoi>s,  1837,  15  S.  1219);  Imt  his  o^jponent  is 
not  so  restricted  (Frasn-  cC;  Wrvjht,  1835,  Bell,  Notes,  01).  Further,  the 
deed  may  be  compared  with  writings  confessedly  genuine  by  the  Court,  in 
cases  tried  without  a  jury  (see  Stirling  Stuart,  1885, 12  E.  610 ;  Duff,  1823, 
1  Sh.  App.  512,  520,  peV  Ld.  Ch.  Eldon  and  Ld.  Eedesdale ;  Paul,  1832, 
10  S.  486);  by  the  jury,  in  ])oth  civil  and  criminal  cases  (see  Paul,  siqrra; 
Gellatli/,  1851,  13  I).  961);  and  by  experts,  whose  evidence,  taken  by  itself, 
at  all  events,  is  of  little  value  (see  Furstcr,  supra).  Photographic  copies 
have  been  admitted  for  the  purpose  of  comparison  (Stirling  Stuart,  supra). 
Facsimiles  have  been  rejected,  and  the  admissibihty  of  lithographic  facsimiles 
has  been  doubted  {E.  of  Fife,  1816,  1  Murray,  108). 

[Stair,  iv.  20.  24  ;  Ersk.  iv.  4.  71  ;  Hume,  ii.  395  ;  ^lacdonald,  Crim.  Law, 
487  ;  Dickson,  Evidence,  ss.  402-411 ;  Kirkpatrick,  ss.  87, 127  :  Best,  Evidence, 
ss.  232  seq. ;  Taylor,  Evidence,  ss.  1869  seq.]     See  Opinion  Evidence. 

Compearance  is  the  term  applied  to  the  appearance  made  by  a 
defender  in  an  action.     See  Appear ance,  Entering. 


Compensatio  injuriarum.— This  was  a  plea  at  one  time 
competent  to  a  defender,  to  the  ellect  that  the  pursuer  had  caused  him 
injury  at  least  as  great  as  that  complained  of,  whereby  the  pursuer's  claim 
was  extinguished.  It  was  entertained  in  actions  for  slander  and  assault; 
but  since'the  decision  of  Tullis  (1850,  12  U.  867),  the  law  has  been  that  a 
defender  founding  on  a  counter  claim  of  injury,  must  raise  a  separate  action 
against  the  pursuer,  and  is  not  entitled  to  a  counter  issue  in  the  leading 
action  (Bertram,  1885,  12  11.  798).  Provocation,  however,  and  the  res  gesta 
generally,  may  be  proved  in  mitigation  of  damages. 

Compensation.  ^  Where  the  persons  who  are  debtor  and 
creditor  in  one  obligation  are  at  the  same  time  creditor  and  debtor  in 
another,  which  has  originated  in  a  separate  transaction,  and  where  the  delit 
on  the  one  side  is  commensurable  with  that  on  the  other,  there  is  in  each 
of  the  persons  a  concursus  dehiti  ct  crcditi.  Each  party  in  the  complex 
relation  is  at  once  the  other's  debtor  and  the  other's  creditor,  so  that  tb.e 
debts,  commonly  described  as  mutual,  are  capable  of  being  used  to  cancel 
each  other.  Though  the  parties  to  an  onerous  contract  are  similarly 
related,  the  co-existing  debts  in  that  case  are  not  commensurable,  but  are 
VOL.  in.  10 
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necessarily  of  different  kinds,  and  therefore  do  not  admit  of  mutual 
extinction. 

Down  till  the  last  decade  of  the  sixteenth  century,  a  person  whose 
creditor  in  one  obligation  was  his  debtor  in  another,  required  to  bring  a 
counter  action,  when  he  was  sued  in  a  JScots  court,  for  the  debt  which  he 
owed  and  wished  to  make  the  debt  owed  to  him  stand  against  it.  With  a 
view  to  the  more  economical  administration  of  justice,  Parliament  at  length 
intervened  to  do  away  with  the  need  of  such  a  counter  action,  and  to 
sanction  in  its  stead  the  proponing  of  the  counter  claim  as  a  plea  in  defence. 
By  the  Statute  1592,  c.  143,  it  is  provided  that  "  onie  debt  de  liquido  in 
liquidum,  instantly  verified  by  writ,  or  oath  of  party,  before  the  giving  of 
decree,  be  admitted  be  all  judges  within  this  realm  by  way  of  exception, 
but  not  after  the  gi^^ng  thereof  in  the  suspension  or  in  reduction  of  the 
same  decree."  On  its  being  sustained,  the  plea  thus  rendered  competent  is 
of  effect  to  extinguish  the  whole  of  the  debt  in  one  of  the  obligations,  and 
so  much  of  the  debt  in  the  other  as  is  equal  thereto.  The  process  is  termed 
compensation,  after  the  name  given  to  it  by  the  Eoman  lawyers.  But  in 
the  Eoman  law  compensation,  though  it  had  either  to  be  initially  agreed  to 
by  the  parties,  or  pleaded  by  one  of  them  and  sustained  by  the  judge, 
operated  i^jso  jure,  and  therefore  to  all  effects  as  from  the  date  of  the  con- 
course {D.  xvi.  2.  4.  10,  21  ;  C.  iv.  31.  4.  14).  In  the  law  of  Scotland,  on 
the  contrary,  compensation,  or  "  set  off,"  as,  in  acceptance  of  the  English 
law  term,  it  is  often  called,  while  it  has  always  to  be  pleaded  and  sustained 
(Cowan,  1878,  5  Pu  581),  does  not  operate  ipso  jure  (Ersk.  iii.  4.  12  ;  Bell, 
Com.  ii.  124).  Consequently,  it  interrupts  the  currency  of  prescription  only 
as  from  the  date  of  its  being  pleaded,  and,  besides  leaving  possible  a  with- 
drawal of  the  plea  at  any  time  before  sentence  {L.  Balmcrino,  1664,  Mor. 
2681 ;  Haldane,  1753,  Mor.  2690),  it  enables  a  creditor  who  has  more  than 
one  claim  against  his  debtor  to  set  off  against  a  demand  on  the  part  of  the 
debtor  such  of  the  claims  as  is  worst  secured,  or  otherwise  least  for  the 
creditor's  advantage  to  keep  up,  even  if  it  be  that  one  which  has  most 
recently  made  a  concourse  {Maxwell,  1738,  Mor.  2550.)  The  rule  is,  there- 
fore, illogical,  though  firmly  settled  by  decisions,  that  the  decree  sustaining 
compensation  retroacts  to  the  point  of  time  when  the  two  debts  began  to 
co-exist,  so  as  to  prevent  the  running  of  interest  on  either  of  them  between 
that  date  and  the  period  at  which  they  arc  held  to  be  mutually  extinguished 
{Cleland,  1669,  Mor.  2682  ;  3faxwell,  supra).  It  has  been  doubted  (Bell, 
Com.  ii.  124)  whether  interest  would  be  extinguished  on  a  debt  bearing 
interest,  when  no  interest  was  due  on  the  opposite  side.  But,  on  the 
principle  thus  suggested,  any  disparity  between  the  interest  on  one  of  the 
debts  and  that  on  the  other,  when  both  bear  interest,  ought  to  prevent  the 
decree  from  having  a  retroactive  effect  on  interest,  except  in  so  far  as  the 
amount  on  the  one  debt  is  equal  to  that  on  the  other.  Practically,  the 
result  would  be  the  same  as  if  the  rule  were  annulled  that  interest  is 
stopped  from  the  moment  of  concourse. 

The  plea  of  compensation  is  not  barred  by  the  existence  of  caution  or  a 
collateral  security  for  the  debt  founded  on  {Hannay  &  Sons'  Tr.,  1877,  4  E. 
(H.  L.)  43).  But  it  may  be  defeated  by  a  right  in  the  party  against  whom  it 
is  pleaded  to  retain,  in  security  of  another  debt  owed  to  him,  or  in  security 
of  a  cautionary  obligation,  the  debt  sought  to  be  compensated  {Irvine,  1711, 
Mor.  2686  ;  Christie,  1838,  16  S.  1224).     See  Eecompensation. 

Compensahle  Delts  in  General. — Every  claim  on  which  tlie  plea  of  com- 
pensation is  based  must  have  been  acquired  hond  Jlde,  and  not  so  as  to 
circumvent  the  opposite  party,  or  put  third  parties  at  an  unfair  disadvantage 
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{Finlayson,  1829,  7  S.  G98  ;  Lrnvsov,  1831,  9  S.  478).  Subject  to  this  funda- 
mental condition,  debts,  to  be  compensable,  must  both  be  of  the  same  kind, 
botli  li(iui(l,  and  botli  presently  exigible. 

1.  'i'lie  debts  are  of  the  same  kind  when  both  are  money  debts,  or  when 
botli  consist  in  a  quantity  of  some  one  substance,  such  as  corn  or  wine,  not 
further  specified  than  as  corn  or  wine,  and  therefore  not  of  difierent 
quality.  If  debts,  not  originally  rji'sdcm  generis,  be  of  consent  or  l»y  decree 
reduced  to  terms  of  money,  the  eilect  of  compensation  goes  no  further  back 
than  to  the  time  when  the  debts  were  thus  made  commensurable  (Murray, 
1711,  Mor.  2687).  Neither  ear-marked  money  nor  a  specific  co/jnis  in  the 
case  of  any  other  fungible  can  be  set  oil:  nor  can  money,  even  if  it  be  not 
ear-marked,  when  it  is  an  alimentary  debt  (Iicid,  1884,  12  li.  178),  or  is 
held  on  deposit,  or  under  approjoriation  to  a  particular  purpose  {Stewart, 
1770,  Mor.  tocc  Compens.  App.  No.  2;  Stuart's  Mrs.,  1709,  Mor.  2629; 
Campbell,  1781,  Mor.  2580  ;  Camphell,  1823,  2  S.  484).  If  the  mandate  of 
appropriation  fall  by  the  mandant's  death  or  bankruptcy,  the  mandatary  is 
on  principle  entitled,  in  a  question  with  the  mandant's  representatives  or 
creditors,  to  set  off  the  sum  against  a  debt  due  to  him  by  the  mandant 
{Crs.  of  Murray,  1744,  Mor.  2626). 

2.  A  debt  is  properly  liquid  when  its  amount  is  ascertained  and  consti- 
tuted against  the  debtor  by  his  writ  or  oath  or  by  decree.     But  in  the  case 
of  mutual  debts,  one  which  can  forthwith  be  made  liquid  is  deemed  liquid, 
and  is  allowed  to  be  pleaded  in  compensation  of  a  liquid  debt  {Ross,  1711, 
Mor.  2568).     The  condition  of  instant  proof  can  in  general  be  satisfied  only 
by  writ  or  oath  of  party,  but  in  some  cases  the  condition  has  been  stretched 
so  as  to  let  in  parole  {Seton,  1683,  Mor.  2566  ;  Broini,  1686,  Mor.  2566  ; 
Muir,  1697,  Mor.  2567).     Where,  however,  the  liquidating  of  an  illiquid 
claim  necessitates  a  protracted  inquiry,  or  otherwise  involves  delay,  as  where 
it  depends  on  the  issue  of  a  litigation,  the  person  making  the  claim  will  not 
be  allowed,  in  respect  of  it,  to  put  off  payment  of  a  debt  which  is  liquid  and 
demandable  {Leiwson,  1844,  7  1).  153  ;  Scot.  N.-E.  Ewy.  Co.,  1859,  21  D.  700). 
Pending  the  judicial  decision  of  a  claim  which  is  disputed,  as  to  its  existence 
or  its  amount,  process  will  be  sisted  in  an  action  brought  to  enforce  payment 
of  a  liquid  debt,  only  if  the  action  on  the  illiquid  claim  be  raised  previously 
to  that  on  the  liquid  debt  (Mackay,  Fraet.  i.  509),  and  then  on  a  considera- 
tion of  circumstances  {Ross,  1895,  22  E.  461).      Both  of   the  debts  may 
be  of  known  amount,  while  one  of  them  has  yet  to  be  constituted  halili  mode 
against  the  debtor.     If  a  reference  to  his  oath  lie  necessary,  and  if  he  admit 
the  debt,  the  eftect  of  compensation  in  stopping  interest  goes  back  to  the 
time  when  by  his  admission  the  debt  became  due,  because  then  it  was  an 
ascertained  sum  {Watson,  1675,  Mor.  2684). 

3.  A  debt  is  presently  exigible  when,  not  having  as  yet  suffered  pre- 
scription, it  is  actually  due,  and  its  term  of  payment  has  come  {dies  cedit  d 
mnit).  Mutual  debts  must  both  be  presently  exigible  before  they  can 
rateably  extinguish  each  other ;  for  the  plea  of  compensation  presupposes  a 
valid  demand  to  have  been  made  on  the  opposite  side  for  payment,  which 
can  only  be  of  a  debt  that  is  in  fact  now  payable  ;  and  the  rationale  of  com- 
pensation renders  imperative  an  exact  correspondence  at  the  time  between 
the  two  debts  in  respect  of  the  time  when  they  are  payable  as  well  as  in 
other  respects.  Thus  a  person  who  owes  a  sum  instantly  payable  cannot 
meet  the  demand  for  payment  by  pleading  compensation  on  a  debt  due  to 
him,  but  not  yet  payable,  or  on  a  debt  the  payment  of  which  depends  on  the 
purifying  of  a  condition.  That  either  a  future  debt,  in  which  dies  staiim 
cedit  scd  nan  venit,  or  a  contingent  debt,  in  which  dies  ncc  cedit  ncc  venit,  nisi 
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conditio  cxtiterit,  may  become  so  changed  iu  character  as  to  be  then  subject 
to  compensation,  one  or  other  of  two  possible  provisions  of  law  must  operate. 
Either  i\\e  jus  cxigcndi  connected  with  the  present  debt  must  be  suspended, 
until  the  debt  which  was  future  or  contino-ent  has  in  ordinary  course 
become  present  by  the  arrival  of  the  term  of  payment  or  the  fulfilment  of 
the  condition  ;  or,  without  any  suspension  of  the  jus  exigendi  as  to  the 
present  debt,  the  counter  debt,  whether  future  or  contingent,  must,  on  a 
calculation  of  its  present  value,  bo  commuted  into  a  present  debt.  These 
alternative  provisions  of  law  originate  in  the  equity  wliich  governs  all  ad- 
justments iu  bankruptcy,  and  by  the  very  reason  which  grounds  their  exist- 
ence they  are  limited  in  their  application  to  the  balancing  of  accounts  in 
bankruptcy. 

A  debt  prescribed  at  the  time  of  its  being  pleaded  in  compensation 
cannot  be  set  oh'  against  one  which  is  not  prescribed,  even  although  the 
former,  before  becoming  prescribed,  may  have  co-existed  with  the  latter  in 
such  a  way  as  to  imply  a  concourse.  This  rule  is  absolute  as  regards  the 
long  negative  prescription  {Carmirhad,  1719,  Mor.  2677),  but  as  regards 
the  shorter  prescriptions  is  qualified  by  the  exception  of  an  instant  refer- 
ence to  the  debtor's  oath  to  prove  the  resting-owing  of  the  prescribed  debt 
(I'.ell,  Com.  ii.  123). 

The  period  of  concourse  with  regard  to  compensable  debts,  as  between 
solvent  parties,  is,  then,  the  point  of  time  prior  to  a  demand  for  the  payment 
of  either,  when  the  two  debts  began  to  co-exist  as  both  of  the  same  kind, 
both  liquid  and  both  presently  exigible.  There  can  l)e  no  concourse  in 
respect  of  debts  one  of  which  arises  after  payment  of  the  other  has  been 
lawfully  demanded. 

Compenscd)le  Debts  in  Bankrupt cij. — The  Statute  of  1592  does  not  dis- 
tinguish between  cases  in  which  the  parties  are  solvent  and  cases  in  which 
either  or  both  of  them  are  insolvent  or  Ijankrupt.  It  covers  all  these  cases 
alike,  provided  that  the  mutual  debts  be  of  the  character  just  explained. 
Thus,  where  two  persons  are  mutually  indebted,  and  one  of  them  becomes 
bankrupt  liefore  either  has  paid  the  other,  both  of  the  debts  being  already 
payable,  he  who  remains  solvent  is  not  bound  to  pay  his  debt  in  full  and 
to  accept  a  dividend  in  respect  of  the  debt  owed  to  lum.  His  plea  of  com- 
pensation, thougli  not  stated  till  after  the  bankruptcy,  goes  back  to  the 
period  of  concourse,  and,  to  the  extent  of  the  smaller  of  the  debts,  is  of  effect, 
as  from  that  time,  to  extinguish  both.  If  his  debt  to  the  bankrupt  be  the 
greater,  he  is  lialjle  to  pay  the  difference,  and  no  more,  just  as  if  both  of 
the  parties  were  solvent ;  but  if  the  opposite  debt  to  his  be  the  greater,  he 
has  a  claim  to  rank  for  the  balance. 

If  the  debt  pleaded  in  compensation  have  been  constituted  or  acquired 
within  sixty  days  of  notour  bankruptcy,  or  at  any  time  thereafter,  with 
a  view  to  create  a  preference,  the  ground  of  the  plea  may  be  cut  away 
under  the  Statute  1090,  c.  5  (Marshall's  Tr.,  1794,  Mor.  1144);  but  in  the 
absence  of  such  mala  fides  as  is  here  implied,  and  especially  where  the  one 
party  is  not  proved  and  cannot  be  presumed  to  have  known  of  the  other's 
notour  bankruptcy  or  insolvency,  the  Statute  seems  not  to  be  relevant 
{Hcphurn,  1810,  F.  C).  Sequestration,  however,  infers  notice;  and  after 
the  date  of  the  first  deliverance,  or  in  cessio  after  the  date  of  the  decree,  no 
concursus  can  be  made  which  will  enable  a  debtor  to  the  bankrupt  estate  to 
plead  compensation.  Thus,  for  instance,  a  tenant,  though  on  his  landlord's 
bankruptcy  he  can  set  off  a  debt  due  to  him  by  the  landlord  against  arrears 
of  rent,  and  even  against  tlie  rent  current  at  the  date  of  the  bankruptcy, 
cannot  set  it  off  against  rents  to  become  due  after  that  date.     In  like 
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manner  a  landlonl,  though  on  his  tenant's  bankruptcy  he  can  compensate  j- 
debt  due  by  liiiu  to  the  tenant  on  a  claim  for  arrears  and  current  rent, 
cannot  on  that  claim  compensate  a  debt  due  by  him  to  the  trustee  under  an 
agreement  by  which  the  trustee  takes  possession  of  the  subjects  for  the 
purpose  of  winding  up,  on  condition  of  the  landlord's  settling  with  him  as 
an  outgoing  tenant  (Tai/lors  Tr.,  1888,  15  II.  313;  cf.  i^nilth,  180:'.,  21  K. 
330).      Where,  before  the  tenant's  sequestration,  the  landlord  has  obtained 
possession  of  the  crop,  etc.,  he  is  entitled  to  set  off  against  the  price  of  it 
a  claim  for  arrears  of  rent  {Davidsons  Tr.,  1892,  19  If.  808);  but  where 
he  has  not  previously  obtained  possession,  he  can  neither,  on  the  tenant's 
bankrui)tcy,  claim  a   preference  for  arrears,  nor   ])kad  compensation,  on 
a   stipulaLiun   in   the   lease  that  the   tenant  shall   hand   over  the  crop  to 
the  landlord  {Macleans  Tr.,  1850,  13  D.  90).     So,  again,  on  the  failure  of  a 
banker,  a  holder  of  the  banker's  notes  payable  to   bearer  cannot  plead 
them  in  compensation,  unless  he  can  show  that  he  has  held  them  since 
before  the  failure.     Where  a  trust   deed   for  behoof   of   creditors   stands 
effectual,  no  creditor  can  set  off  a  claim  accruing  to  him  after  the  trust 
has  been  constituted  {Mill,  1825,  4  S.  219 ;  Mddrum's  Trs.,  1826,  5  S.  122). 
The  rule,  demonstrably  fair  when  lioth  parties  are  solvent,  that  a  debt 
presently    i)ayable    cannot    be    compensated   by    one    which    is    future    or 
contingent,  would  work  out  unjustly,  were  it  enforced,  without  any  previous 
admission  of  means  to  qualify  its  rigour,  when   either  of  the  parties  was 
bankrupt;   for  then  it  would  compel  the   solvent   party  to   pay  twenty 
shillings  in  the  pound  and  take  a  mere  dividend  in  respect  of  his  counter 
claim.     The  law  of  Scotland  admits  no  exception  to  the  rule,  even  with 
reference  to  the  circumstances  of  bankruptcy;  but  it  provides  practical 
remedies  for  what  in  those  circumstances  would  otherwise  be  the  inequit- 
able result  of  the  rule.     At  common  law  the  creditor  in  a  future  or  a 
contingent  debt,  though  he  cannot  use  diligence  in  execution  before  the 
term  of  payment  has  arrived,  or  the  condition  has  been  purified,  may  use 
diligence  in  security  if  the  debtor  be  vcrgens  ad  inopiam.     He  may,  for 
example,  lay  an  arrestment  on  the  debtor's  moveables,  so  as  to  prevent  their 
being  alienated  t()  his  loss.     As  tliere  are  here  two  distinct  obligations,  that 
in  which  the  common  or  principal  debtor  is  debtor  to  the  arrester,  and  that 
in  which  the  arrestee  is  debtor  to  the  common  debtor,  and  as  the  primary 
effect  of  the  arrestment  is,  at  the  instance  and  for  the  security  of  the 
arrester,  as  creditor  in  the  first  obligation,  to  suspend  the  Jus  ex igcndi  of  the 
common  debtor,  as  creditor  in  the  second,  the  two  debts  are  virtually  mutual 
debts  between  the  arrester  iind   the  common  debtor,  for  as  long  as  the 
arrestment  remains  unloosed.     Where,  again,  mutual  debts  exist  primo  loco, 
where  one  of  them  is  presently  payable  but  the  other  not,  and  where  the 
debtor  in  the  latter  is  bankrupt,  the  creditor  in  the  debt  which  is  future  or 
contingent  stands  already  in  the  same  relation  to  the  bankrupt  as,  after 
using  arrestment  in  security,  the  arrester  virtually  stands  in  to  the  common 
debtor.     On  the  ground  of  reason  or  ])rinciple,  therefore,  on  which   the 
common  law  suspends  the  jus  ex i;jendi  of  the  common  debtor  at  the  instance 
and  for  the  security  of  the  arrester,  it  suspends  the  jus  cxi(jcndi  of  the 
bankrupt,  at  the  instance  and  for  the  security  of  the  creditor  in  the  future 
or  the  contingent  debt.    The  existence,  in  relation  to  a  debt  presently  i)ayable, 
of  a  debt   future    or    contingent,  is,  in    both    cases   alike,  the    suspensive 
condition  ;  but  whereas  in  the  one  case  the  mutual  relation  of  the  debts  has 
itself  to  be  established  by  a  special  process   of   law,  in    the  other  it  is 
established  by  the  mere  conformity  of  the  state  of  facts  to  a  general  rule 
of  law. 
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From  the  point  of  view  of  the  creditor,  in  whose  favour  the  security  is 
created,  the  suspension  of  the  bankrupt's  jus  exigendi  has  the  aspect  of  a 
power  vested  in  the  creditor  to  withhold  payment  of  a  debt,  the  term  of 
payment  of  which  has  come,  until  he  be  satisfied  in  respect  of  a  counter 
claim,  the  term  of  payment  of  which  has  not  yet  come,  or  the  payment 
of  which  is  subject  to  a  condition  not  yet  purified.  Tliis  is  the  point  of 
view  taken  for  the  most  part  by  the  iScots  text- writers,  who  have 
consequently  been  led  to  treat  of  the  matter  under  the  head  of  retention. 
The  doctrhie  of  retention  is  admittedly  stretched  beyond  its  proper  compass 
when  it  is  applied  to  debts  (Bell,  Prin.  1410).  In  strictness,  retention  is  a 
right  which  relates  only  to  corporeal  moveables,  and  emerges  under 
conditions  by  no  means  identical  with  those  present  in  the  case  of  mutual 
debts.  See  Eetentiox.  But  in  spite  of  the  strained  analogy  which  has 
brought  debts  within  the  scope  of  the  doctrine,  the  right  that  arises  in 
several  states  of  fact  to  withhold  payment  of  a  debt  in  security  of  some 
counter  claim  has  now  a  prescriptive  title  to  be  termed  retention. 

The  right  of  security  founded  on  the  existence  of  mutual  debts,  one  of 
which  is  presently  exigible  but  the  other  not,  and  on  the  bankruptcy  of  the 
party  who  is  debtor  in  the  latter,  endures  till  the  term  of  payment  of  the 
secured  debt  arrive,  or  till  it  be  seen  whether  the  condition  on  which 
payment  depends  is  fulfilled  or  not.  Compensation  may  or  may  not  l)e  the 
sequel  of  retention.  It  is  so  only  when  compensation  is  pleaded  and 
sustained,  and  when  by  the  mere  efflux  of  time,  or  l)y  the  occurrence  of  a 
particular  event,  the  future  or  the  contingent  debt  has  become  a  present 
debt.  Eetention  by  the  creditor  in  a  future  or  a  contingent  debt  has  of  course 
compensation  for  its  ultimate  object ;  but  it  has  security  for  its  immediate 
object,  and  is  always  eff'ectual  as  regards  that,  even  although  compensation 
be  in  the  end  precluded  Ijy  the  failure  of  the  condition  on  which  the 
provisionally  secured  debt  depends.  Before  the  modern  practice  of  putting 
a  present  value  on  future  and  contingent  debts  received  the  authority  of 
the  Legislature,  the  final  division  of  a  bankrupt  estate  had  to  be  postponed 
till  in  the  course  of  events  every  contingent  debt  affecting  the  estate  had 
been  either  changed  into  a  pure  debt  or  determined  not  to  be  payable  at 
-all.  The  only  way  to  o1)viate  such  inconvenient  delay  in  bringing  the 
affairs  of  the  bankruptcy  to  a  close,  where  there  were  mutual  debts  and 
that  which  the  Ijankrupt  owed  was  contingent,  was  by  the  trustee's  selling, 
at  what  might  prove  a  serious  loss  to  the  estate,  the  reversion  of  the  jus 
crcditi  connected  with  the  debt  retained  by  the  person  standing  debtor 
in  it. 

The  first  statutory  sanction  of  the  expeditious  plan  now  generally 
followed  in  dealing  with  future  and  contingent  debts,  was  given  by  the 
Bankruptcy  Act,  1839  (2  &  3  Vict.  c.  41).  Under  the  amended  provisions 
on  the  subject  embodied  in  the  Bankruptcy  Act,  1856(1 9  &20  Vict.  c.  79),  the 
present  value  of  a  future  debt  is  the  amount  of  the  debt  as  at  the  term  of 
payment,  under  deduction  of  interest  from  the  date  of  sequestration,  and  of 
any  discount  beyond  legal  interest  to  which  the  claim  is  liable  by  the  usage 
of  trade  applicable  to  it  (s.  52).  The  present  value  of  a  contingent  debt  is, 
on  the  claimant's  application,  which  must  be  notified  to  the  bankrupt  and  to 
the  petitioning  or  concurring  creditor,  fixed  by  the  trustee,  or,  if  the  trustee 
has  not  been  elected,  by  the  Sheriff,  subject  to  review  by  the  Court  (s.  53). 
The  present  value  of  any  annuity  granted  by  the  bankrupt  is  similarly 
ascertained  (s.  54) ;  because  an  annuity  for  a  definite  period  practically 
resolves  into  a  number  of  future  debts,  the  second  having  a  more  remote 
term  of  payment  than  the  first,  the  third  than  the  second,  and  so  on ;  while 
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an  annuity  f(jr  an  indefinite  period  resolves  into  a  series  of  contingent  debts, 
each,  after  tlie  lirst,  being  further  contingent,  as  to  its  emergence,  on  the 
previous  one's  having  become  a  pure  tlebt  at  a  point  of  time  which  marks 
the  expiry  of  a  regular  interval. 

It  is  open  to  the  credittjr  to  have  a  contingent  debt  valued  or  not. 
Eveu  where  he  is  eodcm  tempore  debtor  to  the  bankrupt  in  a  debt  presently 
exigiljle,  and  claims  to  set  the  one  against  the  other,  he  may  either  retain 
the  present  debt,  pending  the  issue  of  the  contingency  allecting  the  other, 
or  have  the  contingent  debt  valued,  if  it  be  cajialjle  of  valuation.  The 
former  alternati\e  may  result  in  the  extinction  of  the  whole  debt  owed  by 
him,  but  it  carries  the  risk  of  his  liaving  sooner  or  later  to  pay  the  whole; 
the  latter  alternative  is  the  condition  of  immediate  compensation. 

A  debt  incapable  of  being  valued,  as  wliere  it  de})ends  on  a  jjotestative 
condition,  is  not  therefore  inca])able  of  being  ranked  for ;  "  the  trustee 
would  seem  to  be  nevertheless  Ijound  to  set  apart  a  sum  to  provide  a 
dividend  for  the  debt  until  the  issue  of  the  contingency"  (Goudy,  329). 
Such  a  debt  will  accordingly,  it  is  thought,  support  the  plea  of  compensation, 
to  the  present  elt'ect  of  entitling  the  creditor  to  retain  a  debt  owed  by  him 
to  the  bankrupt  estate,  and  to  the  suljse([uent  eliect,  if  the  condition  be 
purified,  of  rateably  extinguishing  both  debts. 

Compensation  is  competent  in  l»ankruptcy  on  any  debt  which  can  be 
ranked  for,  where  the  term  of  payment  of  the  correlative  debt  has  already 
come ;  and  "  every  claim  is  admissible  against  the  estate,  to  the  effect  of 
drawing  a  dividend  or  having  it  laid  aside,  which  forms  or  may  form 
against  the  bankrupt,  during  his  life,  a  proper  debt,  whether  due  presently, 
or  at  a  certain  future  time,  or  depending  on  a  contingency  which  may 
emerge  during  the  bankrupt's  life "  (Bell,  Com.  i.  333).  Thus,  although 
where  both  parties  are  solvent  an  illic^uid  claim  of  damages  cannot  be  set  off 
against  a  demand  for  the  price  of  a  subject  sold  {Muehie,  1874,  2  E.  115),  such 
an  illiquid  claim  can  on  the  bankruptcy  of  the  debtor  be  ranked  for,  and 
can  consequently  be  i)leaded  in  compensation  {Sim,  1868,  -41  Sc.  Jur.  136). 
So,  too,  debts  not  of  the  same  species,  cjj.  corn  and  wine,  or  debts  of  the 
same  species  but  not  of  the  same  quality,  which  are  incompensable  between 
solvent  parties,  may  in  bankruptcy  be  set  off,  both  being  in  the  process 
measured  in  money.  In  short,  since  a  discharge  in  bankruptcy,  whether  in 
ordinary  course  of  sequestration  or  on  composition,  frees  the  debtor  from  all 
liabilities,  except  debts  to  the  Crown,  incurred  by  him  previously  to  the  date 
of  sequestration,  the  cliaractcr  which  mutual  debts  must  have,  to  admit  of 
their  being  compensated  when  both  parties  are  solvent,  cannot  in  any  of 
its  particulars,  bona  fides  excepted,  be  deemed  necessary  at  the  time  of 
pleading,  to  ground  compensation  when  one  of  the  parties  is  bankrupt. 

Where  a  solvent  person,  who  is  one  of  the  creditors  on  a  bankrupt 
estate,  is  also  a  debtor  to  the  estate  in  a  debt  which  remains  during  the 
sequestration  future  or  contingent,  he  cannot  plead  compensation,  and  can 
only  rank  for  his  claim,  unless  the  trustee,  with  consent  of  tiie  commissioners, 
as  empowered  by  sec.  176  of  the  Act  of  1856,  compound  the  claim.  Thus, 
where  a  party  insured  becomes  bankrupt,  indebted  to  the  insurance  company, 
the  company  cannot  close  the  transaction  by  setting  oft'  the  debt  due  by  the 
bankrupt  against  the  surrender  value  of  his  policy  {Borthicich,  1864,  2  M. 
595).  Where  both  parties  are  bankrupt,  future  antl  contingent  debts  on 
each  side  may  be  converted  into  present  debts,  and  then  set  oil". 

Persons  between  whom  Compensation  is  Competent. — Mutual  indel)tedness 
being  presup])osod,  persons  may  stand  in  the  relation,  (.'ilher  through  their 
being  the  original  parties  in  each  of  the  obligations  or  through  iJieir  having 
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become  parties  by  succession,  and  either  as  being  the  sole  debtors 
respectively  or  as  having  co-ubligants.  In  every  case,  for  compensation 
to  be  competent  between  them,  they  must  each  bear  the  same  jural 
character  in  the  one  obligation  as  in  the  other. 

1.  Each  of  the  parties  mutually  indebted  may  be  in  that  position,  either 
as  a  direct  result  of  the  transactions  which  gave  rise  to  the  debts,  or  as 
having  come  titulo  univcrsali  vd  singulari  into  the  place  of  some  previous 
debtor  or  creditor.  The  transfer  of  a  claim  by  assignation  is  the  only  case 
that  needs  special  comment.  An  assignation  may  serve  either  to  produce  a 
concourse  or  to  put  an  end  to  one,  and  as  long  as  both  of  the  persons  are 
solvent,  who  in  virtue  of  the  assignation  are  made  mutual  debtors  or  are 
taken  out  of  the  relation,  there  is  no  reason  for  laying  any  restraint  of  law  on 
the  exercise  of  power  to  assign.  Accordingly,  wdiere  one  person  is  debtor 
to  a  second,  and  the  second  to  a  third,  an  assignation  by  the  third  party  in 
favour  of  the  first,  if  granted  and  intimated  before  payment  has  been 
demanded  by  the  second  party  of  his  claim  against  the  first,  will  make  the 
first  party,  instead  of  the  third,  the  creditor  of  the  second,  and,  through  the 
concourse  thus  established,  will  enable  either  the  first  party  or  the  second  to 
plead  compensation  against  the  other.  If,  however,  the  right  of  the  assignee 
be  not  completed  by  intimation  before  the  other  debt  has  been  demanded,  or 
has  been  vested  in  a  fourth  party,  concourse  through  the  assignation  will  be 
prevented,  and  so  there  will  be  no  compensation  {Alison,  1711,  Mor.  2G57). 
On  the  other  hand,  where  two  persons  are  mutually  indebted,  an  assignation 
by  either  of  them  in  favour  of  a  third  party,  if  granted  and  intimated  before 
payment  of  the  other  debt  has  been  demanded,  or  compensation  pleaded  on 
that  other  debt,  will  destroy  the  concourse,  and  render  compensation 
incompetent  between  the  cedent  and  his  creditor,  as  well  as  between  the 
assignee  and  his  debtor.  If,  however,  the  right  of  the  assignee  be  not 
completed  by  intimation,  the  concourse  still  subsists,  to  the  effect  of 
enabling  the  creditor  of  the  cedent,  as  debtor  to  the  assignee,  to  plead 
compensation  against  the  assignee  (Faton,  1627,  Mor.  2601). 

The  principle  of  justice  strikes  at  the  unfair  preference  which  the 
creation  of  a  concourse  by  means  of  an  assignation  after  bankruptcy  would 
bring  about.  No  debtor,  therefore,  to  the  bankrupt  can  take  an  assignation 
to  a  claim  against  the  bankrupt,  so  as  to  set  of!  that  claim  against  the  debt 
owed  to  the  estate.  Thus  the  endorsee  of  a  bill,  endorsed  subsequently  to 
the  bankruptcy  of  the  proper  debtor,  cannot  set  it  off  against  the  debt 
demanded  from  him  by  the  trustee.  When,  however,  previously  to  the 
bankruptcy,  an  endorsee  has  discounted  a  bill  on  wliich  he  then  had  a  right 
to  plead  compensation,  and  when  he  is  forced  or  chooses  to  take  it  up  after 
the  bankruptcy,  he  is  restored  to  the  position  in  which  he  stood  before 
he  discounted  the  bill,  and  may  plead  compensation  on  it  {Ilannay  &  Sons' 
Tr.,  supra). 

The  dissolution,  by  means  of  an  assignation,  of  a  concourse  which 
existed  at  the  date  of  bankruptcy  can  give  rise  to  no  preference,  when  the 
assignation  is  by  a  creditor  of  the  bankrupt's,  and  the  assignation  seems 
therefore  to  be  competent,  though  practically  in  the  circumstances  the 
power  to  assign  can  seldom  have  an  object  to  call  it  into  exercise.  But 
when  the  assignation  is  by  the  trustee,  the  consequent  dissolution  of  the 
concourse  must  be  to  the  pngudice  of  the  opposite  party  ;  and  the  Court 
will  therefore  grant  interdict  to  prevent  the  trustee  from  endorsing,  for 
example,  a  bill  to  third  y)arties  for  value,  so  as  to  deprive  the  acceptor  of 
a  plea  of  compensation  {Harvey,  1806,  4  M.  1128). 

An  implied  assignation  is  of  the  same  effect  in  questions  of  compeu- 
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sation  as  an  express  assignation,  and  is  subject,  in  general,  to  the  same 
conditions  in  restraint  or  control  of  its  operation.  AVlierc,  for  instance,  a 
law  agent,  in  virtue  of  his  liypothec,  claims  the  costs,  awarded  to  his  client 
in  an^ action,  from  the  party  found  liable,  the  party  thus  required  to  pay 
cannot  set  ofV  against  the  costs  a  debt  due  to  him  by  the  opposite  party ; 
because  the  implied  assignation  to  the  agent,  of  his  client's  claim  for  costs, 
is  deemed  to  have  been  made  simultaneously  with  the  raising  of  the  action, 
and  the  fact  of  tlie  litigation  is  deemed  equivalent  to  notice  of  the  assigna- 
tion {M'Kenzie,  1823,  2  S.  401 ;  Lidngstoiw,  1833,  11  S.  878;  Strain,  1890, 

17  K.  5GG). 

If  all  parties  be  solvent  and  no  other  person's  right  stand  m  the  way, 
an  implieil  assignation  explains  the  rule,  that  wher6  a  private  debtor  of  one 
of  the  partners  of  a  con)pany  sues  the  firm  for  a  company  debt,  the  firm 
may  set  off  the  partner's  claim  against  the  demand.  But  in  cases^of  bank- 
ruptcy the  rule,  though  firndy  established  by  decisions  {Bofilc,  17'J3,  Mor. 
25cSl;  Scott,  1809,  F.'C;  liiLsi^dl,  1824,  3  8.  63;  Salmon,  1824,  3  8.  406; 
Thomson,  1855,  17  D.  739),  is  indefensible  on  principle  ;  for  if  the  debtor 
to  tiie  partner  be  bankrupt,  and  his  trustee  sue  tlie  firm,  the  partner  is 
not  in  a  position  to  assign  more  than  a  claim  for  a  dividend. 

If  one  of  the  partners  of  a  solvent  company  become  bankrupt,  either 
Nvhen  he  is  in  debt  to  the  company  but  has  a  private  claim  against  one  of 
the  solvent  partners,  or  when  he  has  a  claim  against  the  company  but  is  in 
debt  to  one  of  the  solvent  partners,  the  solvent  partner  or  the  company,  as 
may  be,  is  not  allowed  to  i)lead  compensation  against  the  Ijankrupt  {Galdic, 
1774,  Mor.  14598).  Here  tlie  principle  is  sound,  that  an  implied  assigna- 
tion by  the  company  to  the  solvent  partner,  or  by  the  solvent  partner  to 
the  company,  would  create  an  unfair  i)reference. 

2.  Each  of  the  parties  mutually  indi'btcd  may  be  in  that  position,  either 
as  sole  debtor  under  the  obligation  in  which  he  stands  debtor,  or  as  having 
one  or  more  co-obligants.     Even  if  the  princiT)al  obligant  be  passive  or 
averse,  any  of  the  co-obligants,  as  possessed  of  interest,  may  plead  com- 
pensation.    This  has  been  so  decided  in  a  number  of  ty])ical  cases,  though 
the  doctrine  was  impugned  in  the  eighteenth  century  (Kilk.  134).     Thus 
an  heir,  sued  for  his  ai'icestor's  debt,  has  been  held  entitled  to  compensate 
it  with  a  debt  owed  by  the  creditor  to  the  defunct,  though  the  latter  dj^bt, 
being  moveable,  belonged  to  the  executor  and  not  to  the  heir  {Hay,  1712, 
Mor.  2571).     The  reason  appears  to  be,  that  while  the  heir  in  heritage  who 
pays  a  moveable  debt  has  a  claim  of   relief   against   the   executor,  the 
liability  of  the  heir  to  pay  such  a  debt  is  not  conditional  on  the_ executor's 
being  first  discussed.     A  cautioner  in  a  bond  has  an  obvious  interest  to 
extinguish  the  debt  in  the  bond,  and  so,  if  he  be  also  debtor  to  the  person 
for  whom  he  is  cautioner,  he  is  entitled  to  withhold  payment  till  he^be 
relieved  of  his  cautionary  liability  {Town  of  yihcrdroi,  1709,  Mor.  2570). 
So  with  regard  to  the  endorser  of  a   bill,  as  indebted  under  a  separate 
obligation  to  the  debtor  in  the  bill  {Hannay  &  Sons'  Tr.,  supra)  ;  though 
the  "debtor  cannot  compensate  with  any  debt  due  to  him  by  the  endorser 
{Scouyall,  1762,  Mor.  1641 ;  see  London'joint  Stock  Ban!:,  1859,  21  D.  1327). 
On  the  same  principle,  a  creditor  in  a  competition,  because  of  the  interest 
which  he  has  to  increase  the  fund  of  distribution  by  the  cancelling  of 
another  creditor's  claim,  has  been  held  entitled  to  ])lead  compensation  of 
that  claim  on  a  debt  due  by  the  claimant  to  the  common  debtor,  even  when 
the  common  debtor  had  iieglected  to  propone  the  plea  in  the  process  of 
constitution   against  him  (luic,  1738,  Mor.  2571 ;   Middlcton,  1743  Mor. 
2573). 
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3.  Each  of  the  parties  mutually  indebted  must  be  creditor  in  the  same 
jural  character  as  that  in  which  he  is  debtor.  There  can  be  no  concursus 
as  regards  either  party,  ^vhere,  for  example,  he  is  creditor  in  a  fiduciary  or 
other  special  character,  and  debtor  in  his  private  capacity ;  because  here 
he  is  in  truth  two  different  persons,  and  concourse  means  the  union  in  one 
person  of  the  opposite  interests  involved  in  an  obligation.  Thus  a  tutor  or 
a  judicial  factor,  while  he  may,  on  a  debt  due  to  the  pupil,  or  the  trust 
estate,  compensate  a  bond  granted  by  him  as  tutor  or  factor  {E.  JWHihesJi, 
1670,  Mor.  2569),  cannot  set  olf  a  debt  owed  to  him  in  his  fiduciary 
character  against  one  which  he  owes  on  his  own  account  {Elliot,  1711,  Mor. 
2658).  So  an  executor,  though  he  may  set  ofi"  a  debt  due  to  the  estate 
against  one  due  by  the  person  deceased,  cannot  in  general  compensate  a 
debt  of  his  own  with  one  payable  to  him  as  executor  {Stuart,  1869,  7  M. 
o66).  "Where  he  has  the  sole  beneficial  interest  in  the  estate,  he  may,  it  is 
thought  (Bell,  Com.  ii.  125),  compensate  a  debt  owed  by  him  projjrio  nomine 
with  one  due  by  his  creditor  to  the  defunct ;  because  a  debt  payable  to  the 
executor,  as  executor,  is  in  this  case  really  payable  to  him  for  his  own 
behoof,  and  equity  has  regard  to  the  fact.  Even  an  executor  who  has  only 
a  partial  interest,  such  as  a  residuary  one,  may,  it  would  seem,  to  the  extent 
of  that  interest,  set  off  a  debt  payable  to  the  estate  against  one  exigible 
from  him  as  a  debt  of  his  owm ;  but  the  debtor  to  the  estate  has  a  right  in 
the  circumstances  to  be  satisfied  of  the  adequacy  of  the  executor's  beneficial 
interest.  Where  several  persons  are  conjoined  in  a  fiduciary  office,  no  one 
of  them,  without  having  first  obtained  an  assignation  for  value  of  the  claim 
of  the  trustees  as  a  body,  can  compensate,  on  a  debt  due  to  the  trust  estate, 
a  debt  owed  by  him  as  an  individual. 

Support  for  the  exceptions  thus  stated  to  the  rule  concerning  executors 
or  otlier  fiduciaries,  may  be  found  in  certain  specialties  of  the  law  as  to 
compensation  in  partnership.  Although  in  Scotland  a  firm  is  a  distinct 
person  from  the  persons  w'ho  compose  it,  a  sole  surviving  partner,  since  he 
alone  has  the  right  to  sue  for  partnership  debts,  may  to  the  utmost  limit 
compensate  his  private  debts  with  those  of  the  company.  And  again,  if 
two  or  more  firms  with  different  names  consist  of  the  same  partners,  they 
are  held  to  be  in  reality  only  one  company,  so  that  a  debt  due  to  one  of  the 
firms  may  be  set  off  against  a  debt  due  by  the  other,  or  one  of  the  others 
{William's  Tr.,  1809,  F.  C.)  Substantial  identity  is  thus  recognised  as  of 
greater  consequence  in  law  than  nominal  difference.  But  there  is  no  such 
identity  between  two  companies,  when  some  of  the  partners  of  the  one  are 
the  sole  partners  of  the  other;  and  it  is  thought,  therefore,  though  the  point 
has  not  been  decided,  that  a  debtor  to  the  one  company  cannot  plead  com- 
pensation on  a  claim  wliich  he  has  against  the  other  (see  Mitchell,  1869, 
7  M.  480). 

By  reason  of  a  firm's  separate  existence  as  a  person,  compensation 
may  be  pleaded,  on  eitfier  part,  between  a  solvent  firm  and  other  persons, 
whether  partners  of  the  company  or  not,  but  has  no  proper  place  either 
between  the  firm  and  a  third  party  as  debtor  or  creditor  of  one  of  the 
partners,  or  between  a  partner  and  a  third  party  as  debtor  or  creditor  of 
the  firm  {Mackie,  1774,  Mor.  2575 ;  Thorn,  1850,  13  D.  134).  AVhere,  how- 
ever, a  solvent  company  is  dissolved,  a  person  sued  as  debtor  to  the 
company  may,  if  he  be  also  creditor  to  one  of  the  partners,  plead  compen- 
sation to  the  extent  of  that  partner's  share  in  the  assets  of  the  company, 
because  on  the  dissolution  of  a  firm  otherwise  than  by  bankruptcy  a  debt 
due  to  it  becomes  the  property  of  the  partners  as  individuals  {Ihujijie,  1858, 
21  D.  31 ;  Mitchell,  supra).     "Where,  on  the  other  band,  one  of  the  partners 
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of  a  company  which  is  bankrupt  or  otherwise  dissolved,  sues  a  creditor  of 
the  company  for  a  private  debt,  the  latter  may  plead  compensation  on  his 
claim  against  the  company  (liussclt,  1S24,  8  S.  03;  ChridU',  1838,  IG  S. 
1224);  because  the  liability  of  a  partner  for  the  company  debts  logically 
carries  with  it  a  lial)ility  to  encounter  the  plea  of  compensation.  Where, 
again,  on  failure  to  obtain  payment  from  the  company  of  a  debt  constituted 
against  it,  a  creditor  of  the  company  sues  one  of  the  partners  f(;r  the  com- 
pany debt,  the  partner  thus  called  on  U)  pay  may  plead  compensation  on  a 
debt  due  to  him  as  an  individual  by  the  creditor  of  the  company  (Lockhart, 
1842,  4  D.  1253);  for  as  soon  as  personal  liability  is  actually  fixed  on  him, 
he,  as  an  individual,  is  in  effect  substituted  for  the  company  as  debtor,  and, 
since  he  is  at  the  same  time  in  his  private  capacity  a  creditor  of  the 
pursuer's,  the  necessary  concursus  is  at  once  established. 

Between  a  bankrupt  firm  and  its  partners  compensation  is  excluded, 
since  no  partner  can  claim,  even  for  excess  advances,  in  competition  with 
the  general  creditors  of  the  company  {Johnston,  1844,  G  D.  G27  ;  ex  parte 
Sillitoe,  1  G.  &  J.  374). 

The  liquiilator  of  a  public  company  is  held  to  1)0  a  different  person  from 
the  company,  and  therefore,  as  on  the  whole  the  decisions  bear  out,  when 
such  a  company  is  in  process  of  being  wound  up,  a  shareholder  cannot  on  a 
claim  against  the  company  compensate  calls  due  by  him  (Cov:an,  1878,  5  E. 
581).  It  is  not  certain  that  compensation  will  be  admitted  even  in  the 
absence  of  an  oi-der  for  winding  up  (ib.,  per  Ld.  Shand). 

Transactions  which  involve  agency  ground  compensation  between  the 
principal  and  the  person  with  whom  the  agent  or  factor  deals  avowedly  as 
agent  or  factor,  but  not  between  the  agent  and  such  person,  even  when  the 
principal  remains  undisclosed  {Young,  1852,  14  D.  647 ;  Miller,  1852,  14  D. 
955  ;  Lavaggi,  1872,  10  M.  312  ;  Matthews,  1874,  1  E.  1224).  A^^lere,  how- 
ever, the  agent  or  factor  deals  in  his  own  name,  whether  allowed  or 
privately  forbidden  by  the  principal  to  do  so,  compensation  may  be  pleaded, 
on  either  side,  between  the  agent,  in  respect  of  a  private  debt,  and  the 
person  with  whom  he  deals  {Johnston,  1808,  F.  C. ;  Gall,  1821,  1  S.  75). 
If  the  agent  hold  a  del  end  ere  commission,  he  is  liable  in  the  first  instance 
for  the  debt  to  his  principal,  though  the  principal  has  collateral  recourse 
against  the  debtor :  and  such  an  agent  appears  therefore  to  have  a 
right,  as  he  has  in  English  law  {Grove,  1  T.  R.  115  ;  Feel,  7  Taun.  478),  to 
compensate  on  the  debt  for  which  he  is  thus  responsible,  any  debt  incurred 
by  himself  to  the  same  debtor.  But  that  debtor,  on  being  sued  by  the 
principal,  cannot  meet  the  demand  with  a  plea  of  compensation  founded  on 
a  claim  against  the  agent  privato  nomiiie ;  because  the  del  credere  commis- 
sion, though  it  qualifies  the  relation  of  principal  and  agent,  in  which  it 
originates,  touches  no  interest  outside  of  that  relation,  and  so  cannot 
modify  the  relation  of  the  agent  to  a  third  party.  For  the  same  reason, 
a  principal,  even  when  his  agent  holds  a  del  credere  commission,  may,  on  a 
claim  accruing  through  the"  agent,  compensate  a  debt  due  to  the  person 
with  whom  the  agent  has  transacted  {Fcrrier,  1807,  F.  C). 

In  connection  with  a  policy  of  marine  insurance,  the  broker,  as  the 
common  agent  of  both  parties,  may  either  have  settled  or  not  with  the 
underwriters.  When  he  has  done  so,  he  is  the  creditor  of  the  party 
insured,  between  whom  and  the  underwriters  there  is  therefore  no  ground 
of  concourse  {Bertrams,  ISIO,  F.  C).  When,  however,  the  broker  has  not 
settled  with  the  underwriters,  the  party  insured  may  meet  any  claim 
brought  against  him  in  name  of  the  underwriters  with  a  plea  of  compen- 
sation in  respect  of  a  counter  claim  {Kirk,  1812,  F.  C.) 
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Statutory  Bar  of  the  Pica. — Omission  to  plead  compensation  by  way 
of  exception  in  the  course  of  an  action  bars  the  plea  post  sententiam, 
whether  by  way  of  suspension  or  of  reduction  (1592,  c.  143),  and,  unless 
perhaps  when  there  is  error  of  fact  or  of  law,  bars  a  condidio  indehiti 
{Hamilton,  1845,  7  D.  295),  but  does  not  exclude  retention  {Crs.  of  Glcn- 
dinning,  1745,  ]\Ior.  2573).  AVhen,  how^ever,  compensation  has  been  pro- 
poned, but  wrongly  repelled,  it  may  be  pleaded  anew  in  a  suspension  or  a 
reduction,  if  either  process  be  otherwise  competent.  Notwithstanding  the 
provision  by  1G72,  c.  16,  that  all  defences  competent  in  law  may  be  pleaded 
against  a  decree  in  absence,  decrees  in  absence,  as  well  of  the  Court  of 
Session  as  of  inferior  Courts,  are  accounted  decrees  which  by  the  Statute 
of  1592  bar  compensation.  Exceptions  to  the  rule  are  admitted  in  such 
cases  as  those  in  which  the  decree  in  absence  has  followed  on  a  summons 
against  one  of  several  debtors  included  in  the  same  summons  {Corlet,  1707, 
Mor.  2642  ;  A.  v.  B.,  1747,  Mor.  2648),  or  has  been  set  aside  as  null,  or  the 
charge  has  been  turned  into  a  libel  {Wright,  1676,  Mor.  2640).  But  a 
decree  of  furthcoming,  pronounced  in  absence  of  the  arrestee,  bars  the 
arrestee  from  pleading  compensation  by  way  of  suspension  against  the 
arrester  on  a  debt  due  to  the  arrestee  by  the  common  debtor  {Cunninghame, 
1809,  F.  C). 


Competent  and  Omitted  is  the  term  applied  to  the  plea 
which  prevents  a  defender  from  challenging  a  judgment  regularly  pro- 
nounced against  him,  on  the  ground  that  there  was  a  defence  which  was 
competent  to  him,  but  which  he  omitted  to  set  up  {Macdonald,  1842, 1  Bell's 
App.  819).  The  reason  for  this  plea  is  thus  stated  by  Stair:  "Because 
litigious  parties  might  draw  pleas  to  a  great  length,  by  forbearing  to  pro- 
pone all  that  they  might  propone  in  law  or  fact  before  sentence,  and  might 
again  suspend  upon  new  grounds,  and  so  make  as  many  processes  and 
decreets  as  they  could  have  defences  "  (iv.  1.  50).  It  is  not,  however,  a  good 
plea  against  the  decrees  of  inferior  Courts ;  nor  against  a  minor,  unless  the 
plea  has  been  proponed  and  repelled,  i.e.  stated  in  Court  for  the  minor,  and 
repelled  previous  to  decree  being  given  (Stair,  iv.  1.  44,  46).  Nor  is  such  a 
plea  good  against  a  pursuer,  who  may  raise  as  many  actions  as  he  has  media 
concliidendi  {Macdonald,  1842,  1  Bell's  App.  819,  per  Ld.  Campbell).  The 
plea  is  as  good  against  heirs  of  entail  as  against  ordinary  persons :  the 
omission  of  a  competent  plea  by  an  heir  of  entail  in  possession  does  not 
prevent  a  decree  in  the  cause  operating  as  res  judicaM  against  a  succeeding 
heir,  when  the  litigation  is  conducted  by  the  heir  in  possession  in  bona 
fides  {Carmichael,  1866,  4  M.  842).  This  objection  excludes  pleas  founded 
on  the  nullity  of  bills  under  the  Stamp  Acts  {Napier,  1828,  6  S.  500 ; 
Barbour,  1828,  6  S.  860;  see  also  IFi/se,  1847,  9  D.  1405;  Bwinr/,  1832,  6 
W.  &  S.  222;  Stair,  iv.  1.  44,  50;  Ersk.  iv.  3.  3;  Shand,  Fraetice,  pp.  314, 
652 ;  Mackay,  Practice,  i.  589). 


Competition. — Where  there  are  two  or  more  persons  claiming 
the  same  riglit,  or  claimants  on  the  same  fund,  there  is  said  to  be  a  competi- 
tion. The  term  is  usually  applied  to  contests  between  creditors  in  bank- 
ruptcy (see  Bankruptcy  ;  Sequestration)  ;  but  it  is  also  employed  in  the 
processes  of  ranking  and  sale  and  multiplepoinding.  Prior  to  1856,  ranking 
and  sale  was  the  common  mode  by  which  the  heritable  estates  of  insolvent 
persons  were  realised  and  distributed  amongst  their  creditors.     Although 
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still  competent,  it  has  now  gone  almost  wliolly  into  desuetude  (see  Goudy  on 
Bankruptcy,  2u(l  ed.,  p.  52-4).  A  niultiplepdiiuling  is  the  process  hy  wliich 
the  claims  of  diHereut  parties  on  the  sauie  fund  in  tlie  hands  of  an  outside 
person  are  determined.  Strictly  speaking,  a  multiplepoinding  is  not  C(jm- 
petent  unless  there  is  doulde  distress,  i.e.  unless  there  are  conflicting  claims 
or  interests ;  but  in  practice,  it  is  now  common  for  trustees,  who  desire  to 
free  themselves  from  further  responsibility  in  connection  with  trust  funds, 
to  bring  an  action  of  multiplepoinding  and  exoneration,  in  which  case 
double  distress  need  not  be  averred. — [Mackay,  Manual,  383  et  seq.;  Mackay, 
Practice,  vol.  ii.  108  ct  seq.']  See  IJANKRUPrcY;  Sequestration;  Multiple- 
poixDiNG  ;  Eanking  and  Sale. 


Complaint. — See  Petition  and  Complaint. 


Complaint,  Summary. — A  summary  complaint  is  the  docu- 
ment by  which  an  inferior  judge  is  informed  of  the  commission  of  an  offence 
summarily  punishable,  and  asked  to  grant  warrant  to  bring  a  named  in- 
dividual before  his  Court  to  answer  to  the  resultant  charge.  A  complaint 
cannot  be  made  orally  {Law,  1846,  Ark.  109).  It  may  be  in  writing,  or 
printed,  or  partly  written  and  partly  printed  (27  &  28  Vict.  c.  53,  s.  17), 
and  must  be  in  the  form  provided  by  the  Summary  Jurisdiction  (Scotland) 
Acts  in  all  proceedings  under  tiie  provisions  of  those  Acts  (44  &  45  Vict.  c. 
33,  s.  3).  In  prosecutions  under  the  Tweed  Fisheries  Acts,  and  in  police 
prosecutions  under  general  or  local  Police  Acts,  the  use  of  special  forms  is 
optional  {ib.).  This  article  is  restricted  to  procedure  under  the  Summary 
Jurisdiction  Acts.     See  Tweed  Fisheries  Acts  and  Police  Prosecution. 

I.  Gexeral  Form. — The  Summary  Procedure  Act,  1864,  provides  two 
forms  of  complaint :  Xo.  1,  for  crimes  or  offences  at  common  law  ;  and  No.  2, 
for  contraventions  of  Acts  of  Parliament  (27  &  28  Vict.  c.  53,  s.  4,  and 
Sched.  A;  Kemp,  1889,  2  White,  323).  This  distinction  has  to  be  carefully 
observed.  The  following  is  an  example  of  a  complaint  stating  a  statutory 
charge : — 


'o^ 


Under  the  Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881,  and  the  Criminal 

rrocedure  (Scotland)  Act,  1887. 

Inverness,  \  Unto  the  Hoxourari.e  the  Sheriff  of  Inverness, 

3rd  Aucjust  1896.  /  Elgin,  and  Nairn. 

The  Complaint  of  A.  B.,  Procurator-Fiscal  of  Court: 

Humhhj  Sheweth, — 

That  Peter  Gow,  labourer,  157  Napier  Street,  Inverness,  on  1st  August  1896,  in  the 
hiyhway  loading  from  Invoniess  to  Daviot,  and  at  a  part  thereof  in  Croy  Paris^h,  Inver- 
ness-slure,  tifty  yards  west  from  the  bridge  across  the  Carnocli  P>urn,  was  searched  bv 
Alexauder  Fraser  and  William  Ferguson,  constables  of  the  Inverness-shire  Police,  who 
had  good  cause  to  suspect  him  of  coming  from  land  where  he  had  been  unlawfully  in 
pursuit  of  game,  and  there  was  then  and  there  found  upon  liim  game,  namely,  five  hares, 
■which  he  had  obtained  by  unlawfully  going  on  land  to  the  complainer  unknown  in 
pursuit  of  game,  contrary  to  the  Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114), 
.>^.  2  ;  whereby  the  said  Peter  Gow  is  liable  to  a  penalty  not  exceeding  five  pounds,  and 
in  default  of  payment  to  imprisonment  in  terms  of  the  Summary  Jurisdiction  (Scotland) 
Act,  1881,  s.  6,  and  to  forfeiture  of  the  said  game  : 

May  it  therefore  please  your  Lordship  to  grant  warrant  to  cite  the  sjiid  Peter 
Gow  to  appear  before  you  to  answer  to  this  complaint ;  and  thereafter  to  con- 
vict him  of  the  aforesaid  contravention,  and  to  adjudge  him  to  sutFer  the 
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penalties  provided  by  the  said  Acts  ;  and  iu  the  meantime  to  grant  warrant  to 
sell  the  five  hares  mentioned  in  this  complaint  ;  and  on  conviction  of  the 
resi)ondent,  to  direct  the  proceeds  of  such  sale,  Avith  the  amount  of  the  penalty, 
to  be  paid  to  the  Treasurer  of  the  County  of  Inverness,  as  provided  by  the  said 
Poaching  Prevention  Act,  1862,  s.  2. 

According  to  Justice, 

A.  B., 
Procurator- Fiscal  of  Court. 

II.  CoxsTiTUEXT  Parts. — (1)  Heading. — The  heading,  although  not 
iudispensable,  brings  the  proceedings  ck  facie  of  the  complaint  within  the 
scope  of  the  Summary  Jurisdiction  Acts,  and  thus  obviates  express  refer- 
ence to  their  enactments  {Murray,  1872,  11  M.  147;  Armstrong,  1892,3 
White,  373;  MacEwcn,  1894, 1  Adam,  314). 

(2)  Place  and  Date. — It  is  proper  to  mention  the  place  and  date  of 
signing  the  complaint,  although  not  required  by  the  statutory  form  {Craw- 
ford, 1838,  2  Swin.  200  ;  Holland,  1867,  5  Irv.  5G1). 

(3)  Address. — The  Court  to  which  the  complaint  is  addressed  is  described 
in  terms  showing  that  it  has  jurisdiction. 

(4)  Instance. — It  is  imperative  that  the  name,  designation,  and  official 
title  (if  any)  of  the  person  at  whose  instance  the  prosecution  is  instituted 
should  be  correctly  stated  in  the  complaint.  When  the  concurrence  of  the 
public  prosecutor  is  necessary,  the  words  "with  concurrence  of  the 
procurator-fiscal  of  Court"  are  added  to  the  instance.  Concurrence  is 
proved  by  a  holograph  minute  written  on  the  complaint  by  the  procurator- 
fiscal,  e.g.  "  Inverness,  28th  November  1894. — I  concur  in  the  foregoing 
complaint. — A.  B.,  Procurator-Fiscal  of  Court."  The  want  of  concurrence, 
when  necessary,  vitiates  the  whole  proceedings,  and  cannot  be  supplied  by 
amendment  {Lundie,  1894,  1  Adam,  342). 

(5)  Statement  of  Charge. — The  complaint  must  charge  that  which  is 
either  a  crime  at  common  law  or  an  offence  by  Act  of  Parliament,  and 
must  contain  a  specification  of  facts  sufficient  to  give  fair  notice  to  the 
respondent  of  the  special  case  he  is  called  upon  to  meet  {Buist,  1865,  5  Irv. 
210 ;  Bolton,  1890,  2  White,  410 ;  Brunimond,  1896,  4  S.  L.  T.  No.  204). 
The  statement  of  charge  may  be  divided  into  seven  parts:  {a)  the  full 
name  of  the  respondent,  with  a  designation  sufficient  to  distinguish 
him  from  others ;  (h)  the  date  when  the  matter  of  the  complaint 
arose;  (c)  the  place,  parish,  and  county,  or  burgh,  where  such  matter 
arose ;  {d)  the  manner  of  committing  the  crime  or  offence,  set  forth  in 
accordance  with  the  provisions  of  the  Criminal  Procedure  (Scotland) 
Act,  1887  (50  &  51  Vict.  c.  35,  s.  71);  (e)  in  statutory  charges,  a  reference 
to  the  Act  of  Parliament,  and  the  2Ja7'tic7dar  section  of  that  Act,  which 
declares  the  offence  for  which  a  conviction  is  sought,  imposes  the  penalty 
or  forfeiture  claimed,  or  authorises  the  framing  of  the  bye-law  (if  any) 
contravened,  without  setting  forth  the  enactment  in  words  at  length  (27  & 
28  Vict.  c.  53,  s.  4;  50  &  51  Vict.  c.  35,  s.  9,  and  Sched.  A;  Hastie,  1894, 
1  Adam,  505 ;  Buchanan,  1896,  4  S.  L.  T.  No.  158);  (/)  in  all  charges,  a 
statement  of  previous  convictions  and  circumstances  (if  any)  which  con- 
stitute, in  law,  aggravations  of  the  offence  ;  {g)  in  statutory  charges,  a  short 
but  accurate  statement  of  the  punishments  prescribed  by  the  special  Act 
{Thomson,  1865,  5  Irv.  45 ;  Holland,  1867,  5  Irv.  561 ;  Gcdt,  1873,  2  Coup. 
470;  Mauchline,  1878,  4  Coup.  20;  Murray,  1878,  4  Coup.  124;  M'Leod, 
1892,  3  White,  339 ;  MacEwen,  1894,  1  Adam,  314  ;  Jameson,  1896,  4  S.  L. 
T.  No.  57) ;  and,  when  lawful  and  necessary,  a  restriction  of  that  punish- 
ment to  the  degree  competent  under  the  Summary  Jurisdiction  Acts,  e.g. 
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"  but  such  pnnisliment  is  hereby  restricted  to  a  penalty  not  exceeding  ten 
pounds  or  imprisonment  not  exceeding  sixty  davs"  {Vdunr/,  18G4,  4  Irv. 
541  ;  Murray,  187.S,  4  (Joup.  124;  Clark,  etc.,  188G,  1  White,  191  ;  JJlulu, 
1892,  3  White,  221).  When  an  Act  of  Parliament  authorises  imprisonment 
in  default  of  payment  of  a  penalty  for  a  term  exceeding  the  period  fixed  by 
the  0th  section  of  the  Suunnary  Jurisdiction  (Scotland)  Act,  1881,  the 
punishment  should  be  expressly  restricted  to  the  provisions  of  the  latter 
Statute.     See  Criminal  Pkosecution  (Solemn). 

(6)  Prayer. — The  complaint  craves :  (a)  warrant  to  apprehend  the 
respondent,  if  apprehension  is  competent,  or,  if  it  is  not,  warrant  to  cite 
him  to  appear ;  {b)  his  conviction  of  the  crime  or  contravention  charged, 
using  the  plural  when  necessary  {Jameson,  1896,  4  S.  L.  T.  No.  57);  and  (c) 
his  punishment  with  "  the  pains  of  law  "  in  a  common-law  charge,  or  "  the 
penalties  provided  by  the  said  Act"  in  a  statutory  one,  adding,  in  case  of 
restriction,  "restricted  as  aforesaid"  {M'Lend,  1892,  3  White,  339).  If  a 
complaint  for  contravention  of  an  Act  of  l*arliament  contains  no  statement 
of  the  statutory  punishment,  it  is  a  mistake  to  crave  " the  pains  of  law" 
(Blain,  1892,  3  White,  221) ;  but  an  excess  in  the  crave  for  punishment 
may  not  be  material,  if  the  sentence  is  within  the  limits  prescribed  by  the 
Act  {Chisholm,  1871,  2  Coup.  49).  The  complaint  may  also  contain  a  crave 
for  a  forfeiture  of  nets  or  goods,  or  an  order  to  do  anything  prescribed  by 
the  special  Act,  e.fj.  the  destruction  of  nets  and  poaching  implements ;  or 
for  warrant  to  sell  game  or  perishable  goods  seized,  or  to  search  for  and 
secure  specified  articles,  e.r/.  "  and  further  to  grant  warrant  to  search  the 
person,  dwelling-house,  and  repositories  of  the  said  John  White,  and  the 
place  in  which  he  may  be  found,  and  to  seize,  remove,  and  secure  the  watch 
mentioned  in  the  foregoing  complaint"  (27  &  28  Vict.  c.  53,  s.  6). 

III.  AuTHEXTiCATiox. — A  Complaint  at  the  instance  of  a  public  pro- 
secutor is  signed  by  him  or  his  authorised  depute  ;  one  at  the  instance  of  a 
private  prosecutor,  l)y  him  or  a  duly  qualified  law  agent  on  his  behalf  (44  & 
45  Vict.  c.  33,  s.  9  (1)).  The  character  in  which  the  person  signs  is  added 
to  his  signature,  e.g.  "  Procurator-Fiscal  of  Court,"  or  "  Agent  of  the  said 
Piobert  Allan,  complainer."    See  Criminal  Prosecution  (Summary). 


Completion  of  Title. — See  Infeftment;  Confirmation  by 
Superior. 


Composition  Contract. — A  composition  contract  is  an 
agreement  between  a  debtor  and  ids  creditors  whereby  the  latter  agree  to 
accept  a  portion  of  their  debts  in  full  discharge  thereof.  Such  an  arrange- 
ment is  commonly  resorted  to  for  liquidating  extrajudicially  the  atlairs  of 
an  insolvent  debtor ;  while,  in  the  case  of  a  sequestrated  bankrupt,  the 
Bankruptcy  Act  of  1856  makes  special  provision  for  winding  up  a  sequestra- 
tion upon  offer  of  composition  accepted  by  the  creditors,  with  the  approval 
of  the  Court. 

1.  Extrajudicial  Composition  Contract. — The  debtor  may  effect  the  com- 
position contract  with  each  of  his  creditors  individually,  or  he  may  enter 
into  it  with  thorn  as  a  body  :  the  former  arrangement  being  styled  a  .special 
composition,  the  latter  a  general  composition  (Bell,  Com.  ii.  398-9).  The 
terms  of  the  contract  are  purely  a  matter  of  bargain.  The  composition 
may  be  with  or  without  security,  and  may  be  in  the  form  of  a  single  present 
payment  or  a  series  of  instalments.     The  most  common  mode  is  for  the 
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debtor  to  grant  to  eacli  of  his  creditors  bills  (with  or  without  additional 
names  as  cautioners)  for  instalments  of  composition,  payable  at  diflerent 
future  periods.  A  trust  deed  may  be  granted  by  the  debtor,  by  way  of 
security,  for  payment  of  the  composition  (see  Miller,  1876,  3  E.  548) ;  or 
some  special  asset  may  be  made  over  to  a  trustee  for  distribution  among  the 
creditors,  in  addition  to  the  composition  which  the  debtor  obliges  himself 
to  pay  (see  Mackinnon,  1881,  9  li.  393).  The  composition  arrangement  may 
expressly  provide  for  particular  creditors  being  treated  more  favourably 
than  others  ;  but  in  the  absence  of  such  express  stipulation,  it  is  an 
inherent  condition  of  the  contract  that  all  the  creditors  must  be  treated 
with  equality  ;  and  should  this  condition  be  violated,  any  creditor  who  has 
accepted  the  composition  is  entitled  to  resile  (see  infra).  It  may,  again,  be 
part  of  the  arrangement  that  the  composition  shall  be  binding  on  accepting 
creditors,  provided  a  certain  proportion  of  the  whole  body  of  creditors  concur; 
but  in  the  absence  of  such  special  stipulation,  it  is  an  essential  condition  of 
the  contract  that  all  the  creditors  accede  to  it  (Bell,  Com.  ii.  400).  It  is  a  not 
imcommon  stipulation,  that  all  the  creditors  shall  concur  within  a  certain 
specified  period.  Should  the  requisite  concurrences  not  be  obtained,  each 
of  the  creditors  who  has  accepted  is  set  free  from  the  arrangement,  and  may 
revert  to  his  original  claim  {Johnstone,  1823,  2  S.  229 ;  Broum,  1830,  8  S. 
847).  Any  material  misrepresentation  by  the  debtor  as  to  the  amount  of 
his  estate,  whereby  creditors  have  been  induced  to  accept  a  composition, 
will  void  the  contract  {Baillie,  1837,  15  S.  893). 

The  acceptance  of  a  composition  is  usually  and  properly  recorded  in 
writing.  Such  writing  may  be  binding  although  not  probative  (Bell, 
Com.  ii.  398;  see  Glass,  1825,  4  S.  1 ;  Johnstone,  supra;  Kilpatrick,  1825, 

4  S.  80).  Proof  of  the  contract  may  be  by  a  duly  authenticated  minute 
of  a  meeting  of  creditors  {Johnstone,  supra).  Where  such  minute  is  not 
signed  by  the  individual  creditors,  it  would  probably  be  enough  that  they 
were  present  at  the  meeting  and  intimated  no  dissent  (Bell,  Com.  ii.  399). 
Where  a  composition  Inll  was  sent  to  a  creditor  who  had  announced  his 
declinature,  it  was  held  that  the  mere  retention  by  him  of  the  bill  for  a 
period  of  ten  months  did  not  bind  him  to  acceptance  of  the  composition 
{Thciv  &  Co.,  1881,  8  Pi.  4G7).  It  has  not  been  decided  that  a  composition 
contract  can  be  proved  by  parole.  As  the  acceptance  of  a  composition  is 
equivalent  to  a  partial  discharge  of  the  debt,  the  competency  of  such  proof 
seems  doubtful. 

A  composition  may  be  offered  or  accepted  by  any  person  duly  authorised 
by  the  debtor  or  creditor  respectively  (see  llollimcorth,  21  Jan.  1813, 
F.  C).  In  tlie  case  of  a  firm,  it  is  within  the  general  authority  of  a  partner 
to  accept  a  composition  on  behalf  of  the  firm  {Mains  &  M'Glashaii,  1895, 
22  R.  329).  It  would  not,  however,  be  within  such  authority  for  a  partner 
to  offer  a  composition  to  the  firm  creditors. 

Failure  to  pay  the  composition  agreed  on  has  the  effect  of  reviving  a 
creditor's  right   to  demand   fidl   payment  of   his   debt   {Horscfall,    182G, 

5  S.  36;  Callon,  1851,  14  IJ.  41  ;  Woods  &  Co.,  1860,  22  D.  723).  It  is 
otherwise  in  a  composition  contract  in  sequestration  (see  infra).  A  creditor 
is,  accordingly,  not  bound  to  deliver  up  his  original  voucher  of  debt  until 
the  composition  is  fully  paid.  AVhere  a  creditor  did  not  receive  a  bill  for 
his  composition,  it  was  held  not  incompetent  for  liim  to  charge  for  his 
original  debt,  leaving  the  debtor  to  plead  acceptance  of  the  composition  in 
reduction  of  the  demand  {Dirk,  1845,  8  I).  1).  A  creditor  may  be  l)arred 
from  insisting  on  his  original  debt,  in  case  of  failure  to  pay  the  composition, 
if  he  has  given  an  absolute  discharge  in  consideration  of  composition  bills 
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received  by  him,  or  other  arrangement  made  (Kcil,  IS'^o,  12  S.  1G2).  "Wliere 
a  creditor  who  held  a  cautionary  obligation  for  his  debt  stipulated,  as  a 
condition  of  lii.s  acceptance  of  the  composiLion,  that  tlie  cautioner's  consent 
should  be  ol)tained,  so  as  to  preserve  the  creditor's  claim  against  him,  and 
this  stipulation  was  not  fuKilled,  the  creditor  was  held  not  bound  (N^eil, 
supra).  Failure  to  observe  the  terms  of  the  composition  arrangement  as  to 
non-essential  details  is  not  necessarily  fatal  to  its  validity  (see  iLuhcrUon, 
2  Murray,  :'>0G,  per  Ch.  C.  Adam). 

The  principle  of  e(iual  treatment  of  the  creditors  strikes  at  all  secret 
preferences  given  by  the  debtor  to  particular  creditors  to  secure  their 
accession  (Uell,  Com.  ii.  399).     No  action  will  lie  for  enforcement  of  such 
preferences,   which   are   regarded  as   contra   honos   mores.     They  may  be 
challenged  by  any  of  the  other  creditors  (Bell,  Com.,  ut  supra),  or  by  the 
debtor  {Mad;  25  Nov.  1814,  F.  C.  ;  Arrol,  1826,  4  S.  504),  or  by  the  debtor's 
cautioner  {Arrol,  supra),  or,  where  sequestration  of  the  debtor  has  super- 
vened, by  the  trustee  in  the  sequestration  {Macfarlane,  1864,  o  M.  237). 
Where,   however,   the   debtor   has    voluntarily   paid   the   amount   of   the 
preference  to  the    creditor,  he  will   be  barred  from  suing  for   repetition 
{Macfarlane,  supra\    Ironside,  1871,  9  S.  L.  11.  73).     Where  a  debtor,  after 
arranging  a  composition  settlenuMit,  but  before  being  discharged,  granted  a 
bill  in  favour  of  one  of  his  creditors  for  further  payment  of  his  debt,  the 
creditor's  demand  on  the  bill  was  held  good,  in  the  absence  of  any  evidence 
that,  when  he  agreed  to  the  composition  arrangement,  any  understanding 
existed  that  he  was  to  receive  more  than  the  other  creditors  {Jronside,  ut 
S7(pra).     There  is,  of  course,  no  objection  to  a  debtor,  after  discharge,  paying 
any  of  his  debts  in  full  if  he  chooses.     A  third  party  who  is  particeps  in  a 
transaction  for  conferring  an  illegal  preference  will  be  barred,  e(iually  with 
the  creditor,  frtun  suing  the  debtor  upon  hh  o\)\v^ation-{Ba7ik  of  Scotia  ml, 
1870,  42  Jur.  557).     It  does  not  seem  to  validate  a  preference,  that  the 
debtor  agrees  to  pay  it  out  of  his  future  acquisitions  (Bell,  Com.  ii.  399). 
A  creditor  who  becomes  cautioner  for  a  composition  is  in  the  same  position 
as  other  creditors  in  regard  to  receiving  any  preference  {liolertson,  1837, 
15  S.  1299). 

Where  caution  has  been  given  for  a  composition,  the  cautioner  is  not 
released  by  the  subsequent  sequestration  of  the  debtor,  or  by  the  creditors 
ranking  therein  for  their  full  debts  {Thomson,  1863, 1  M.  913),  or  consenting 
to  the  bankrupt's  discharge  (19  &  20  Vict.  c.  79,  s.  56).  AVhere  one  of  the 
creditors  becomes  cautioner  for  the  composition,  he  is  entitled,  should  the 
debtor  thereafter  be  sequestrated,  to  rank  on  the  sequestrated  estate  for  the 
full  amount  of  his  debt  un])aid,  as  well  as  for  what  he  has  paid  under  his 
cautionary  obligation  {Paul,  19  Dec.  1820,  F.  C). 

[See  Bell,  Com.  ii.  398  et  seq.  ;  Goudy  on  Banhruptci/,  516  r^  scq.'\ 
2.  Composition  Contract  in  Sequestration. — Under  this  mode  of  winding 
up  a  sequestration,  the  bankrupt  obtains  retrocession  of  his  estate  and 
discharge  of  his  debts  on  making  payment  to  his  creditors  of  a 
rateable  proportion  of  their  claims,  which  they  have  agreetl  to  accept, 
with  the  apprcjval  of  the  Court.  The  oiler  of  composition  must  extend  to 
all  the  bankrupt's  debts,  whether  claims  therefor  have  been  lodged  or  not. 
Caution  for  the  whole  composition  must  be  given.  On  failure  to  make 
payment  of  the  composition,  the  original  debts  do  not  revive,  as  in  the  case 
of  an  extrajudicial  composition.  The  proeedure  a}>plicable  to  composition 
contracts  in  sequestration  is  regulated  by  the  l^ankruptcy  Act,  1856, 
and  the  subject  will  be  found  treated  at  length  under  the  head  of 
Sequestration.  '' 
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Composition  to  a  Superior.— See  SurERioRiTY. 

Compound  Interest.— See  Interest. 

Comprising". — See  Adjudication  foe  Debt. 


Compromise,  or  transaction,  is  an  agreement  between  parties 
for  the  settlement,  by  mutual  concession,  of  doubtful  claims.  "A  proper 
transaction  must  imply  the  doubtful  event  of  a  plea  :  and  therefore  when 
parties  commune,  and  come  to  an  agreement,  by  clearing  the  point  of  right 
in  their  claims  on  either  side,  though  either  party  pass  from  much  they 
claimed,  there  is  no  transaction,  albeit  thereby  the  vexation  of  a  plea  be 
shunned :  for  it  is  more  the  uncertain  event,  than  the  trouble,  of  legal 
process,  that  makes  a  transaction  "  (Stair,  i.  17.  2).  An  agreement  or  trans- 
action regarding  doubtful  claims  is  the  most  difficult  of  any  to  overturn 
(Stewart,  1836,  15  S,  112).  It  cannot  be  set  aside  upon  the  ground  that  a 
party  was  in  error  as  to  the  law,  or  as  to  his  legal  rights  (Johnston,  1859, 
3  Macq.  019,  at  p.  631 ;  Kippen,  1874,  1  E.  1171).  If,  however,  there  has 
been  fraudulent  misrepresentation  or  fraudulent  concealment,  a  compromise 
may  be  reduced  (Demjjster,  1873,  11  M.  843  ;  Bell,  PH??.  535);  and  where, 
in  the  W'inding-up  of  a  company  subject  to  the  supervision  of  the  Court,  it 
was  found,  while  matters  were  still  entire,  that  the  sanction  of  the  Court  to 
a  compromise  between  the  liquidator  and  a  creditor  of  the  company  had 
been  obtained  without  the  Court  being  informed  of  a  material  fact  (although 
the  non-disclosure  was  without  fraudulent  intent),  the  decree  sanctioning 
the  compromise  was  held  to  be  reducible  (D.  &  IF.  Henderson  &  Co.,  1894, 
22  R.  154). 

Compromise  of  an  action  is  within  the  presumed  mandate  of  counsel. 
It  is  no  doubt  proper  that  he  should  obtain  the  express  instructions  of  his 
client,  or  at  all  events  of  his  agent,  before  taking  a  step  so  decisive,  but 
that  is  not  necessary  in  order  to  bind  the  client  in  a  question  with  the 
opposite  party  (Duncan,  1874,  1  Pt.  329).  Counsel  is  entitled  to  exercise 
his  own  discretion  in  settling  or  abandoning  an  action,  even  though  it  be 
against  the  express  instructions  of  his  client ;  and  an  allegation  by  the 
cHent  that  he  has  sustained  loss  in  consequence  is  not  relevant  to  support 
a  claim  of  damages  against  the  counsel  (Batcltclor,  187G,  3  Pt.  914).  The 
client's  remedy,  w^hen  counsel  declines  to  follow  his  instructions,  is  to  with- 
draw his  mandate.  Counsel's  powers  are,  however,  limited  to  judicial  or 
forensic  acts  in  the  conduct  of  the  cause,  and  he  has  no  power  to  make  a 
compromise  involving  matters  collateral  to  or  outwith  the  subject-matter 
of  the  action  (Sivinfcn  v.  Sivinferi,  25  L.  J.  C.  P.  303,  26  L.  J.  C.  P.  97, 
and  27  L.  J.  Ch.  35,  491;  also  Swinfen  v.  Chelmsford,  29  L.  J.  Ex.  382; 
Mackintosh,  1860,  22  D.  421 ;  Strauss,  L.  E.  1  Q.  B.  379;  Duncan,  supra; 
Wauchope,  1863,  2  M.  326).  See  Advocate.  A  law  agent  may  be  liable  in 
damages  if  he  gives  up  or  compromises  a  case  without  instructions  (Blade, 
1844,  6  D.  1254;  Urquhart,  1857,  19  D.  853;  Cormie,  1862,24  D.  985; 
1863,  1  M.  357).  The  English  rule  is  different  (Begg,  Law  Agents,  95). 
The  agent  is,  however,  in  all  cases  protected  if  he  acts  upon  the  instructions 
of  counsel  (Batchelor,  svpra).     See  Laav  Agent. 

Compromise  of  an  action,  like  all  compromises  regarding  moveables, 
may  be  proved  ^roM^  de  jure  (Dickson,  Evidence,  564 ;  Thomson,  1868,  7  IM. 
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39  ;  Love,  1872,  10  M.  795  ;  Dcirar,  1892,  20  \l  20;.;).  Terms  of  com- 
promise settled  by  duly  sij^ned  joint  minute  cannot  be  varied  by  parole 
evidunce  {Ifamiliun  cO  Jkdnl,  189.'-!,  21  li.  120). 

Tutors,  curators,  trustees,  and  judicial  factors  have  power  to  compromise 
doubtful  claims  and  actions  (Trusts  Act,  18G7,  s.  2  ;  Trusts  Amendment 
Act,  1884,  s.  2;  M'Laren,  Wills  and  Successions,  s.  2199).  It  is  doubtful, 
however,  whether  trustees  are  entitled  to  enter  into  a  compromise  of  claims 
at  the  instance  of  one  of  their  own  lunuber  (Laicric,  1892,  19  K  o7o).  A 
trustee  in  bankruptcy  may  compound  with  tlie  consent  of  the  commissioners 
(19  &  20  Vict.  c.  79,  s.  176  ;  Goudy,  Bcmkriq^tcy,  354).  Liquidators  of 
limited  liability  companies,  when  the  winding-up  is  by  the  Court  or  under 
su]jervisi(in,  should  (jbtain  authority  from  the  Court  by  petition  before 
entering  into  a  compromise  (C'//_y  of  (Jla^^joio  Banl-,  1880,  7  li.  731  ;  Mackay, 
Manual,  575). 

When  a  case  has  been  compromised  by  the  parties,  without  any  pro- 
vision being  made  as  to  expenses,  the  Court  will  not  thereafter  deal  with 
them  (Dohic,  1856,  18  1).  1043).  A  client  cannot,  by  settling  with  his 
adversary  behind  the  back  of  his  agent,  deprive  the  latter  of  his  right  to 
get  decree  for  expenses  against  the  adverse  party  in  cases  where  expenses 
have  been  actually  found  due,  or  where  they  follow  as  a  consequence  of 
interlocutors  previously  pronounced,  or  where  the  transaction  is  a  collusive 
one,  intended  to  defeat  the  agent's  rights  {M'Zcan,  1824,  3  S.  190  ;  Murrai/, 
1852,  14  D.  501 ;  Hamilton  &  Macquecn,  1854,  17  D.  107;  Smith,  Expenses, 
194). 

[See  Bankt.  i.  23.  1 ;  Karnes,  Equity,  181,  365  ;  Mackay,  Manual,  25, 
36,  407,  544,  575  ;  Practice,  i.  113,  133,  ii.  143,  377,  419.] 


Compulsion. — Civil  compulsion  consists  in  extorting  from  a 
person  his  execution  of  a  deed  or  instrument  in  writing,  or  an  expression  of 
his  consent  to  an  agreement.  Where  the  compulsion  has  taken  the  form 
of  personal  violence  or  acts  of  force,  or  threats  of  these,  producing  such 
fear  of  the  consequences  of  refusal  to  consent  as,  in  the  opinion  of  the  jury, 
may  well  have  overcome  the  fortitude  of  the  person  concussed,  the  apparent 
consent  is  held  to  have  been  granted  "  vimajori  or  mctus  causa,"  and  to  be  of 
no  eflect  to  bind  the  party. 

See  Force  and  Fe.vr  ;  Intimidation  ;  Consent. 


Computation  of  Time.— See  Time;  Day. 


Conceal  i  ng  Cri  mes. — Tt  is  the  duty  of  every  good  citizen,  who 
knows  that  a  crime  has  been  eummitted,  to  report  that  fact  to  the  author- 
ities. He  is  guilty  of  no  offence,  however,  if  he  refrains  from  communi- 
cating his  knowledge,  provided  he  is  free  from  all  complicity  in  the  crime. 
But  it  is  a  diilVrent  matter  if  he  exert  himself  in  concealing  one  who,  to  his 
knowledge,  has  committed  a  crime.  To  do  so  is  a  criminal  oflence,  punish- 
able by  an  arbitrary  sentence,  even  although  the  party  concealing  the 
criminal  liad  no  knowledge  that  a  crime  had  been  committed  until  he  was 
asked  to  conceal  the  guilty  person.  As  our  law  does  not  recognise  the 
doctrine  which  prevails  in  England,  of  accession  after  the  fact,  a  person 
who  conceals  a  criminal  cannot  be  punished  as  an  accessory  or  accomplice 
if  his  complicity  in  the  matter  goes  no  further  than  shielding  the  guilty  person 
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from  the  hands  of  justice.  If,  however,  l)efore  the  crime  was  committed,  the 
criminal  was  assured  of  protection  and  eonceahnent  afterwards,  and  on  tliis 
assurance  connnitted  tlie  crime,  the  person  who  gave  him  the  assurance,  and 
afterwards  hid  him  from  justice,  is  art  and  part  in  his  crime,  and  is  liable 
to  the  same  punishment  (^Ersk.  iv.  4.  13).     See  Accessaky. 


Concealment  of  Pregnancy. — The  frequency  of  child- 
murder  in  ihe  .scn  euteenth  century,  and  the  dilliculty  of  proving  this  crime  at 
common  law,  led  to  the  passing  of  the  Act  1690,  c.  21.  Under  this  Statute, 
if  certain  indicia  were  proved,  the  jury  were  entitled  to  presume  that  the 
crime  of  child-murder  had  been  connnitted,  and  were  empowered  to  convict 
accordingly.  The  penalty  of  death  imposed  by  this  Statute  was  mitigated 
by  the  Act  of  1809  (49  Geo.  in.  c.  14),  which,  however,  authorised  conviction 
on  proof  of  the  same  indicia  as  had  to  be  established  under  the  provisions 
of  the  Act  of  1690.  The  presumptive  crime,  which,  under  the  earlier 
Statute,  was  murder,  was  reduced,  by  the  later  Act,  to  culpable  homicide. 

The  Act  of  1809  provides  that  if  a  woman  "  shall  conceal  her  being  with 
child  during  the  whole  period  of  her  pregnancy,  and  shall  not  call  for  or 
make  use  of  help  or  assistance  in  the  birth ;  and  if  the  child  shall  be  found 
dead,  or  be  amissing,  the  mother,  being  lawfully  convicted  thereof,  shall  be 
imprisoned  for  a  period  not  exceeding  two  years."  The  Act  is  applicable 
to  married  women  as  well  as  unmarried  (Hume,  i.  298).  No  charge  of  art 
and  part  can  be  admitted  under  the  Act.  The  mother  of  the  child  is  the 
only  person  who  can  be  guilty,  she  being,  by  the  very  nature  of  the  charge, 
"  the  one  person  in  the  world  that  is  conscious  of  the  birth  "  (Hume,  i.  299). 

The  Statute  requires  from  the  prosecutor  proof  of  three  indicia,  after 
which  he  is  entitled  to  ask  the  jury  to  hold  that  the  statutory  crime  has 
been  committed. 

1.  He  must  prove  that  the  woman  was  pregnant,  and  that  she  concealed 
this  fact  during  tlie  whole  period  of  pregnancy.  If  the  dead  child  is  found, 
it  must  be  established  that  the  accused  is  the  mother.  If  the  child  is 
amissing,  the  fact  of  pregnancy  will  be  established  by  physical  signs  of 
recent  delivery,  and  by  the  evidence  of  those  who  noticed  the  woman's  con- 
dition prior  to  the  supposed  date  of  the  birth.  But  the  prosecutor  has 
further  to  prove  that  the  accused  concealed  her  state  during  the  whole  period 
of  pregnancy,  and  even  till  the  death  of  the  child,  if  it  was  born  alive  and  sub- 
sequently died.  If  she  disclose  her  condition  during  this  period,  then  this 
part  of  the  Statute  is  elided.  It  is  enough  that  this  disclosure  is  made  to 
one  person  only,  even  although  that  person  is  the  father  of  the  child 
(Hume,  i.  295;  Xie'Uor,  1850,  J.  Shaw,  576;  Gcdl,  1856,  2  Irv.  366).  The 
disclosure  requires  neither  to  be  voluntary  nor  explicit.  It  may  have  been 
made  under  some  constraint,  as  to  a  kirk  session  (Hume,  i.  296).  The  dis- 
closure may  be  made  l>y  conduct  or  by  admissions,  which,  though  not 
positive,  yet  amount  to  a  confession.  Thus  if  a  woman  makes  no  effort  to 
hide  her  condition,  and  openly  engages  in  making  clothing  for  the  child, 
this  seems  to  be  a  sufficient  disclosure  (Alison,  i.  156  ;  Burnett,  572,  note). 
And  the  woman  may  disclose  her  pregnant  condition  even  by  the  mode  of 
her  denial  of  its  existence  {Skinner,  1841,  Bell,  Notes,  80).  Disclosure  at 
any  period  of  the  pregnancy,  however  early  that  may  be,  is  sufficient.  The 
prosecutor  is  not  bound  to  prove  that  the  pregnancy  lasted  for  the  full 
period  (Hume,  i.  297;  Broicn,  1837,  1  Swin.  482;  Pantoyl,  1841,  2  Swin. 
572).  All  that  is  necessary  is  to  show  that  pregnancy  continued  long 
enough  to  make  a  Live  birth  possible  (Hume,  i.  298  ;  Aiison,  i.  153).     It  is. 
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however,  in  favour  of  the  accused  if  lier  labour  was  premature  ;  but  it  is  no 
defence  that  the  child  was  still-born,  as  this  result  may  have  been  due  to 
the  conduct  of  the  aecust'd  in  concealing  her  condition  and  failinj^  to  pro- 
cure aid  at  the  birtii  (Hume,  i.  298:  Alison,  i.  154;  Punton,  nt  svjjra). 

2.  The  prosecutor  has  next  to  jirove  tliat  the  woman  failed  to  call  for 
or  make  use  of  hel])  at  the  birtii.  if  tiie  woman  hand  fide  call  for  help,  tins 
is  enou;j;li  to  elide  the  Statute,  althou<j;h  assistance  is  not  obtained  in  time 
for  tiie  delivery.     If  she  obtains  iielp  in  time,  the  Statute  is  elided. 

.■5.  Tiie  prosecutor  must  also  prove  either  that  the  child  has  been  found 
dead  or  that  it  is  amissing. 

Indidmcnt.—ThQ  Criminal  Procedure  Act  of  1887  (50  &  51  Vict.  c.  35, 
Sched.  A)  gives  this  form :  "  You  were  delivered  of  a  child,  now  dead  or 
amissing,  and  you  did  conceal  your  pregnancy  and  did  not  call  for  or  use 
assistance  at  tiie  birth,  contrary  to  the  Act  49  Geo.  III.  c.  14."  .  .  . 

This  form  of  charge  is  open  to  the  adverse  criticism  which  Hume  makes 
against  the  practice  of  libelling  the  death  or  absence  of  the  child  alternat- 
ively. The  prosecutor  must  always  know  whether  the  child  has  been  found 
dead  or  is  amissing.  Hume  adds  that  neither  of  the  Statutes  has  given 
him  any  dispensation  in  this  respect,  "but  the  command  only  of  two 
grounds  of  accusation,  eitlier  of  which  he  mav  employ,  as  the  case  happens 
to  be." 

Punishment. — The  maximum  penalty  under  the  Statute  is  imprisonment 
for  two  years. 

[Macdonald,  147  ;  Anderson,  Crim.  Lau\  76.]     See  CiiiLD-ML-r.PEn. 

Concourse  of  Actions. — By  the  Roman  law  different  actions 
were  frequently  competent  to  tlie  same  person  upon  the  same  ground  of 
right,  so  that  the  pursuer,  after  prevailhig  in  the  one,  might  have  insisted  in 
the  other,  in  or  so  far  as  it  was  pingnius,  or  contained  more  than  the  first 
(L  5,  s.  1,  Ad.  leg.  Aquil. ;  L.  34,  p-.  Be  obi.  et  act.).  But,  according  to  the 
law  of  Scotland,  there  is  no  civil  action  in  which  the  pursuer  has  this 
privilege ;  for,  tliough  in  some  actions  which  are  in  part  penal,  the  pursuer 
may  either  restrict  liis  claim  to  tlie  real  damage,  or  insist  for  violent  profits, 
as  in  spulzies,  yet  if  he  once  restrict  his  demand  to  simple  restitution,  he 
cannot  afterwards  sue  for  the  violent  profits.  Our  law,  however,  admits 
concourse  of  actions  in  cases  which  may  be  prosecuted  either  criminally  or 
civilly  ;  for  criminal  actions  have  a  different  pursuer,  and  are  intended  to 
serve  a  ditlerent  purpose  from  civil.  Facts  are  tried  criminally,  at  the  suit 
of  the  public  prosecutor,  to  satisfy  public  justice  ;  while  civil  actions  are 
brought  by  tlie  private  party  for  his  own  redress  or  indemnification. 
AccoKlingly,  even  although  in  the  criminal  trial  the  panel  is  aciiuitted,  tiie 
private  party  may  institute  a  civil  process  against  him,  founding  upon  the 
same  facts ;  and  where  debt  or  damages  are  sought  to  be  recovered,  may 
refer  the  matter  to  the  defender's  oath,— a  mode  of  investigation  which  is 
inadmissible  in  criminal  proceedings  (Ersk.  iv.  1.  G4;  see  also  Stair,  ly. 
48.  9).  As  to  the  extent  to  which  the  verdict  or  decree  in  theone  case  is 
admissible  as  evidence  in  the  other,  see  Dickson,  Evidence,  s.  385  ct  seq. 

See  Lis  alibi  pendens. 

Concourse  of  Public  Prosecutor.— 1.  PRocuR.tTOR- 
F/scAL. — The  concourse  or  concurrence  of  the  procurator-fiscal  is  required 
to   every   prosecution    in    the    inferior    criminal    Courts   in    Scotland   at 
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the  instance  of  a  private  prosecutor,  unless  the  right  to  prosecute  is 
conferred  by  Statute  on  such  prosecutor  (Hume,  ii.  125;  Ahson,  ii.  Ill; 
Macdonakl,  283.  Cases  of  While,  21  Nov.  18:30,  1  Swin.  350;  Graham', 
II.  C,  29  Jan.  1844,  2  Ih'oun,  85  ;  Blachcood,  H.  C,  1  June  1844,  2  Broun, 
206  ;  Bapcr,  H.  C,  6  Feb.  1860,  3  Irv.  529 ;  APKelvie,  H.  C,  3  Dec.  1860, 
3  Irv.  6:U  :  Tough,  28  Apr.  1863, 4  Irv.  366  ;  Hamilton,  15  June  1867,  5  Irv. 
439  ;  Bale  of  Bedford,  II.  C,  22  May  1893,  3  White,  493,  Ld.  Adam,  p.  499). 
Even  in  civil  cases,  such  as  applications  to  the  Court  in  respect  of  breach  of 
interdict  or  breach  of  sequestration,  if  penal  consequences  are  prayed  for, 
the  concurrence  of  the  procurator-fiscal  is  required  {NoTthttmhcrland,  23 
Feb.  1832,  10  S.  366 ;  Dove  Wilson,  Sheriff  Court  Fraciice,  442,  492). 

Concourse  must  l)e  given  prior  to  the  granting  of  a  warrant  of  service  or 
of  apprehension,  and  cannot  be  afterwards  adhibited  in  the  course  of  the 
proceedings  (Xunf/t>,  H.  C,  23  Jan.  J  894, 1  Adam,  342).  If  the  terms  of  a 
Statute  are  such  as  to  confer  on  the  procurator-fiscal  the  sole  right  of  prosecu- 
tion, then  private  prosecution,  even  with  his  concurrence,  will  be  incompetent. 
Tiie  question  as  to  whether  the  terms  of  sec.  3  of  the  Act  9  Geo.  iv.  c.  69 
(Xight  Poaching  Act)  exclude  prosecution  at  the  instance  of  a  private 
complahier  with  concurrence  of  the  procurator-fiscal,  was  raised  in  the  cases 
of  Graham.,  supra,  and  Herhert,  H.  C,  26  Dec.  1855,  2  Irv.  346,  but  was  not 
decided.  If  the  private  prosecutor  has  no  title,  or  an  insufficient  title,  to 
prosecute,  the  concurrence  of  the  |jrocurator-fiscal  will  not  cure  the  defective 
instance  (Simpson,  H.  C,  3  Feb.  1892,  3  White,  167  ;  Duke  of  Bedford,  supra). 

Principle  omvhich  Concourse  required. — In  times  when  private  prosecution 
was  common,  the  intervention  of  the  procurator-fiscal  appears  to  have 
been  mainly  with  a  view  to  the  protection  of  the  "Fisk,"  the  fund  out  of 
which  the  judges  and  officials  of  the  Court  w4th  which  he  was  connected  were 
paid.  Since  public  prosecution  became  the  rule,  his  concourse  appears  to 
rest  on  much  the  same  principles  as  those  applicable  to  the  concourse  of  the 
Lord  Advocate,  namely,  the  protection  of  individuals  from  groundless  or 
oppressive  prosecutions  (Hume,  ii.  125,  126:  Alison,  ii.  Ill;  Mackintosh, 
H.  C,  9  and  15  Mar.,  20  and  23  May  1872,  2  Coup.  236 ;  Angus  Mackintosh, 
H.  C,  4  Nov.  1872,  2  Coup.  367 ;  Alexander  Eohertson,  Edinburgh,  28  Oct. 
1887,  1  White,  468  ;  Article  "  Procurator-Fiscal,"  Journcd  of  Jurisprudence, 
vol.  xxi.). 

Can  Concourse  he  refused  ? — As  a  general  rule,  concourse  is  granted  as  a 
matter  of  course.  No  instance  of  refusal  of  concourse  by  a  procurator- 
fiscal  appears  to  have  come  before  the  Court ;  but  apparently  the  dicta  of 
Hume  (ii.  126),  with  reference  to  the  concourse  of  the  Lord  Advocate  and 
the  principles  laid  down  in  the  cases  above  referred  to,  would  apply  equally 
to  the  procurator-fiscal,  who  would  be  justified  in  declining  to  grant  his 
concurrence  to  proceedings  wdiich  were  manifestly  groundless  or  oppress- 
ive, or  defective  in  the  most  primary  essentials  of  relevancy.  In  the 
event  of  concourse  being  wrongly  withheld,  the  Court  would  doubtless  give 
the  complainer  a  remedy,  probably  on  similar  lines  to  those  which  have  been 
indicated  })y  the  Court  in  the  event  of  the  Lord  Advocate  wrongously  with- 
holding his  consent  to  proceedings,  either  by  compcilling  the  procurator- 
fiscal  to  grant  concurrence,  or  by  allowing  the  prosecution  to  proceed 
without  his  concurrence. 

Form  of  Concourse. — Concourse  is  granted  by  the  procurator-fiscal 
writing  and  signing  a  short  minute  of  concurrence  on  the  face  of  the 
complaint.  The  fee  payable  for  concurrence  is  2s.  6d.  This  fee  was 
originally  fixed,  by  Act  of  Adjournal  of  21  Mar.  1748,  at  14s.  6d.  Scots,  equal 
to   Is.  2|d.  sterling.      This   fee   had   evidently   been   considered   by   the 
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procurators- fiscal  inadequate,  and  an  increased  fee,  varying  in  different 
counties,  was  charged  until  18 IS,  when  the  present  fee  of  2s.  Gd.  was 
adopted,  in  terms  of  the  Report  by  the  Commissioners  on  Courts  of  Justice 
in  Scotland  of  that  year.  In  cases  under  Scale  II.  of  the  Sheriff  Court  Table, 
1878,  the  fee  is  :js.  4d. 

RcsponsihUlti/  ofProcuratur-Fiscal  in  Grnnliiuj  Concourse. — The  procurator- 
fiscal  is  not  liable  in  damages  in  respect  of  his  concurrence,  unless  malice  is 
averred  and  proved  {Arhnckle,  27  Apr.  1815,  3  Dow,  IGO). 

2.  The  Lord  Advocate. — The  general  rules  which  have  been  above 
explained  as  governing  tlio  ([uestion  of  concourse  by  the  procurator-fiscal, 
apply  to  concourse  liy  the  Lord  Advocate  where  the  prosecution  is  before 
the  High  Court  of  Justiciary.  As  is  there  pointed  out,  tlie  origin  of  the 
practice  of  requiring  concourse  has  been  attributed  to  the  interest  of  the 
Public  Treasury  in  fines  which  might  be  recovered,  in  days  when  hea\^ 
pecuniary  penalties  were  exacted  more  frequently  than  is  the  present 
practice.  A  further  justification  of  the  practice  is  found  l^y  Hume  in  the 
circumstance  that  the  necessity  for  concourse  brings  the  Lord  Advocate 
into  touch  with  the  case,  and  so  obviates  danger  of  tlie  compounding  of  an 
offence,  or  other  miscarriage  of  justice.  If  concourse  be  regarded  in  eitlier 
or  both  these  liglits,  there  would  appear  to  be  no  good  reason  why- 
concourse  shoidd  ever  be  refused. 

Accordingly,  at  one  time  concourse  was  given  as  a  matter  of  course,  and 
it  is  maintained  by  Hume  that  in  the  general  case  it  cannot  be  refused,  and 
indeed  it  seems  to  be  with  hesitation  that  he  admits  that  it  may  be  refused 
on  account  of  the  frivolous  diaracter  of  the  proposed  proceedings.  It  is 
probable,  however,  that  in  view  of  the  now  almost  oljsolete  character  of 
private  prosecution,  and  the  complete  system  of  public  prosecution  and 
police  administration  which  prevails,  the  Lord  Advocate  would  exercise  a, 
far  wider  discretion  than  was  formerly  attributed  to  him,  and  would  not 
grant  concourse  in  a  private  criminal  prosecution  before  the  High  Court  of 
Justiciary  unless  under  very  special  circumstances.  There  seems  to  be  no 
doubt  that  if  concourse  be  improperly  withheld,  the  Lord  Advocate  can  be 
ordained  to  give  it ;  and  it  has  also  been  suggested  that  the  Court  may 
authorise  the  prosecutor  to  proceed  without  it,  but  this  is  more  doubtful. 
(See  the  cases  of  Mackintosh  and  liohcrtson,  cited  siqjra  in  the  first  part  of  the 
article,  and  the  authorities  cited  in  the  reports  of  these  cases ;  and  on  the 
general  question  of  concourse  of  public  prosecutor,  Humo,  ii.  125;  Alison, 
ii.  Ill;  Macdonald,  2So). 

Court  of  Session. — The  concurrence  of  the  Lord  Advocate  is  required 
in  certain  quasi-criminal  proceedings  in  wliich  penalties  are  sought  to  be 
recovered  in  the  Court  of  Session.  The  origin  of  this  practice  was  no 
doubt  the  interest  of  the  Crown  in  the  penalties.  Such  concurrence  is 
required  in  petitions  and  comi)laints  for  breach  of  interdict,  or  against 
magistrates  or  other  judicial  or  ]»ul)lic  oificers  for  miscomluct  or  malversa- 
tion. In  actions  for  contravention  of  lawburrows,  tiic  Lord  Advocate 
must  be  a  joint  ])ursuer.  By  Statute  15  &  IG  Vict.  c.  8.'i,  s.  43,  the  con- 
currence of  the  Lord  Advocate  is  necessary  in  actions  for  reduction  of 
letters  patent,  and  such  concurrence  is  only  to  be  given  for  just  cause 
shown.  Concurrence  is  not  re([uired  in  petitions  and  comj)laints  for 
contravention  of  the  Act  of  Sederunt  of  6  ]\Iar.  1783,  intorpelling  Clerks  of 
Court  from  practising  before  their  own  Court;  or  in  a  petition  and  cumiihiint 
for  fraudulent  bankruptcy,  but  this  form  of  process  seems  to  be  obsolete. 
At  one  time  the  concurrence  of  tlie  Lord  Advocate  was  recpiired,  owing  to 
certain  legal  fictions,  in  actions  of  reduction  improbation,  and  of  ranking 
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and  sale ;  Imt  this  is  no  longer  necessary  (31  &  32  Vict.  c.  100,  s.  17).  As 
is  stated  above,  in  actions  for  reduction  of  letters  patent  the  Lord  Advocate 
must  consider  tlie  case  and  exercise  liis  discretion.  In  other  cases,  his  con- 
currence, according  to  an  old  Act  of  Sederunt  (31  Jan.  1GT3),  is  supposed  to 
be  formal,  and  therefore  never  to  be  refused.  But  it  is  probable  that  con- 
course would  now  be  refused  in  the  case  of  any  frivolous  or  scandalous  com- 
plaint against  a  public  official.   (Mackay,  Frcuiicc,  138,  and  cases  there  cited.) 


ConcursUS  Clebiti  et  crcditi. — By  a  concourse  of  debit 
and  credit  is  meant  the  union  in  one  person  of  the  opposite  interests  which 
are  involved  in  an  obligation.  A  concourse  may  have  reference  either  to 
one  and  the  same  obligation  or  to  two  distinct  but  connected  obligations. 
In  the  latter  case  the  prestations  may  be  different  from  each  other  in  kind, 
and  therefore  incommensurable ;  or  they  may  be  of  the  same  kind,  and 
therefore  commensurable.  Where  the  prestations  are  incommensurable, 
the  obligations,  to  render  a  concursus  possible,  must  be  conuected  by  the 
fact  of  their  originating  together  in  a  single  transaction.  Where,  on  the 
other  hand,  the  prestations  are  commensurable,  the  obligations  must  be 
connected  by  the  fact  of  their  severally  implicating  in  a  reverse  relation  the 
same  persons  as  parties. 

If  there  be  only  one  obligation  in  question,  concourse  is  produced  by  the 
succession  of  the  debtor  to  the  creditor,  or  of  the  creditor  to  the  debtor,  or 
of  a  stranger  to  both,  wiiether  as  heir  or  by  a  singular  title.  If  there  be 
two  distinct  but  connected  obligations,  arising  either  as  counterparts  out  of 
a  single  transaction  or  independently  out  of  separate  transactions,  concourse 
is  in  like  manner  produced  l)y  the  succession  of  either  party  to  the  other, 
or  of  a  third  party  to  both.  The  effect  in  these  cases  is  ipso  jure  to  ex- 
tinguish the  one  debt,  where  there  is  only  one,  or  both  of  the  debts  simul- 
taneously but  severally,  where  there  are  two.     See  CoNFUSio. 

Apart  from  the  succession  of  either  party  to  the  other,  or  of  a  third 
party  to  both,  concourse  to  a  different  effect  takes  place  where  the  two 
"distinct  obligations  are  connected  by  the  fact  of  their  severally  implicating 
in  a  reverse  relation  the  same  persons  as  parties.  Here  each  party  is, 
relatively  to  the  other,  both  debtor  and  creditor  in  respect  of  commensurable 
debts.  There  is  thus  in  the  person  of  each  a  union  of  the  opposite  interests 
which  are  involved  in  an  obligation,  and  the  concourse  of  debit  and  credit 
on  each  side  necessarily  depends  on  the  like  concourse  on  the  other.  The 
effect  in  tliis  case  is  not  to  extinguish  the  mutual  debts  ij^so  jure,  but  to 
ground  the  plea  of  compensation,  which,  on  its  l)eing  sustained,  operates 
the  extinction  of  the  debts,  if  they  be  equal,  or  of  one  of  them  and  pro  tanto 
the  other,  if  they  be  unequal;  subject  in  bankruptcy,  when  the  debt  on  one 
side  is  future  or  contingent,  to  a  suspension  of  the  jus  cxigencH  connected 
with  the  debt  on  the  otlier  side.     Sec  Compensation;  IIetention. 


Condescendence. — The  condescendence  annexed  to  a  summons 
is,  or  ought  to  lie,  an  articulate  statement  setting  forth  the  allegations  in 
fact  wliich  constitute  the  grounds  of  action.  In  it,  accordingly,  the  pursuer 
should  set  forth  his  title,  the  grounds  of  his  right  or  of  the  defender's  liability, 
and  the  circumstances  which  have  rendered  the  action  necessary.  The 
condescendence  sliould  be  limited  strictly  to  the  facts  whicli  form  the 
ground  of  action,  and  should  not,  as  a  rule,  contain  any  furtlier  detail  than 
is  necessary  for  bare  relevancy,  both  because  unnecessary  elaboration  leads 
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to  increased  expense,  and  because  it  is  usually  impolitic  for  a  party,  in  his 
ple;ulin,«i;s,  to  disclose  more  of  his  case  than  is  necessary  to  make  it  relevant 
and  intelli.L;ible.  Fair  notice,  however,  of  the  facts  to  be  proved  must  be 
given,  though  it  is  improper  to  set  forth  the  items  of  evidence  by  which 
they  are  to  be  established.  In  matrimonial  causes,  and  in  cases  where  fraud 
is  alleged  {Thomson  d'-  Co.,  1805,  22  l\.  472),  practice  requires  very  full  and 
detailed  specitication  of  tlie  material  facts.  Ko  qucjtations  should  be  made 
from  statutes,  deeds,  letters,  or  oilier  written  or  printed  papers,  unless  they 
are  part  of  the  grounds  of  action,  or  nnist  necessarily  be  referred  to  fre- 
quently during  the  discussion  of  the  case,  when,  for  convenience  of  reference, 
the  material  parts  may  be  set  forth  at  lenglli.  In  other  circumstances,  if 
they  are  mentioned  at  all,  it  should  be  meiely  by  reference.  When,  how- 
ever, the  action  is  based,  or  partly  based,  upon  a  private  Act  of  Parliament, 
the  relevant  portions  should  be  set  forth  at  length  in  the  condescendence. 
The  condescendence  must  contain  no  argument :  and  irrelevant  or  scaiidalous 
matter  may  be  ordered  to  be  withdrawn,  with  expenses  {ratun,  1890,  oo  S. 
L.  IJ.  533  (Ld.  Watson);  Wanlrope,  1870,  3  E.  878).  The  condescendence 
is  followed  by  a  note  of  pleas  in  law,  which  consist  of  a  concise  statement, 
also  without  argument,  of  the  propositions  in  law  upon  which  the  action  is 
maintained  (see  1*leas  in  Law^  ;  Mackav,  Manual,  193  ;  Pvavt.  i.  389  ;  13  & 
14  Vict.  c.  30,  s.  1,  Sched.  A ;  31  &  32  Vict.  c.  100,  s.  30).  The  principles 
above  set  forth  are  equally  applicable  to  the  framing  of  the  condescendence 
in  actions  depending  in  the  Sheriff  Court  (39  &  40  Vict.  c.  70,  s.  0 ;  Dove 
Wilson,  Sheriff  Court  Practice,  101). 

The  condescendence  and  pleas  may  be  altered  or  expanded  at  the  adjust- 
ment of  the  record,  or,  in  special  circumstances,  an  order  may  be  made  for 
revisal.     See  Record. 

[See  Claim  ;  MuLTirLEPOixDixG ;  Ees  noviter.] 

Condictio  causa  data  causa  non  secuta.— When  a 

person  gave  money  or  other  valuable  consideration  in  the  special  view  of 
a  certain  event,  or  on  the  understanding  that  he  was  to  receive  some 
counter  prestation,  and  such  event  or  prestation  failed,  he  was  allowed  by 
Roman  law  to  bring  this  action  against  the  other  party  for  recovery  of  the 
value  received.  It  was  a  particular  example  of  the  general  rule  of  equity, 
that  no  one  should  be  enriched  without  sulhcient  consideration  {^nc  causa). 
The  object  of  the  giver  might  be  to  procure  some  agreed-on  return  at  the 
hands  "of  the  otlier  party,  as  wlien  he  executed  his  part  under  a  contract 
of  exchange ;  or,  again,  he  might  have  made  over  property  in  the  anticipa- 
tion of  some  future  event,  c.r/.  he  might  have  given  a  dowry  in  view  of  a 
marriage  which  for  some  reason  did  not  take  place,  or  made  a  mortis  causa 
donation  to  a  person  who  afterwards  predeceased  him.  Tlie  action  applied 
equally  to  both  cases,  but  there  was  this  distinction  :  in  the  latter  case  the 
non-occurrence  of  the  contemplated  event  always  imposed  the  duty  of 
restitution,  wliereas  in  the  former  case  it  was  a  good  answer  to  the  claim 
for  restitution  if  the  defender  could  show  that  his  failure  to  execute  the 
counterpart  was  due  to  accident  (fortuitus  casus),  or  was  imputable  to  the 
fault  of  the  pursuer.  See  various  examples  in  the  title  of  the  Digest 
dealing  with  tliis  action,  Rook  xii.  title  4. 

Many  of  the  cases  would  fall  under  a  diHerent  principle  in  our  law; 
but  our  institutional  writers  recognise  the  obligation  arising  from  the 
"natural  duty  of  restitution"  in  certain  circumstances. — [See  Stair, 
List.  i.  7.  7;  Ersk.  Inst.  iii.  1.  10  ;  Karnes,  E(iuit}j,  131.] 
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CoildictiO  indebiti. — In  Roman  law,  a  person  who,  by  mist;vlce, 
paid  money  which  was  not  due,  could  recover  it  by  an  action  known  as 
cou'/ictio  indchifi  (InM.  iii.  27.  6  ;  Di'j.  12.  G  ;  dxL  4.  5).  The  right  to  recover 
could  not  be  enforced  where  the  money  was  due  under  a  natural  obligation 
(Z)/(/.  12.  6.  51),  or  where  the  party  making  the  payment  knew  at  the  time 
that  no  debt  was  due  (Dir/.  50.  17.  53).  The  question  whether  money 
paid  under  a  mistake  in  law,  could  be  recovered  by  a  condictio  indeMti,  has 
given  rise  to  much  controversy  among  civilians  (the  opinions  of  the  leading 
jnrists  on  this  suliject  are  collected  by  Lord  Mackenzie  in  his  treatise  on 
Boman  Law,  6th  ed.,  at  p.  256) ;  bnt  the  weight  of  modern  authority  is  in 
favour  of  the  view  that,  nnder  lloman  law,  money  which  had  been  paid  by 
a  mistake  of  law,  and  not  of  fact,  could  not  be  recovered  by  the  condictio 
indchiti  (Baxignj,  Si/sfcm,  vol.  iii.  app.  8,  s.  25;  Cod.  1.  18.  10;  4.  5.  6: 
Diff.  12.  6.  1.  1).  Further,  every  error  of  fact  did  not  give  a  claim  to 
restitution,  but  only  sucli  an  error  as  a  man,  exercising  ordinary  diligence 
and  prudence,  might  fall  into  {Dir/.  22.  6.  9.  2 ;  22.  6.  6). 

As  to  the  burden  of  proof,  if  the  defender  admitted  that  the  money 
sought  to  be  recovered  had  been  paid,  but  alleged  that  it  was  paid  for  a 
subsisting  debt,  the  onus  was  on  the  pursuer  to  prove  that  the  money, 
though  paid,  was  not  due ;  but  if  the  defender  denied  receipt  of  the  money, 
and  it  was  proved  that  he  did  receive  it,  the  onus  was  on  the  defender  to 
prove  that  the  money  was  due  {Dig.  22,  3.  25  pr.).  Where  the  pursuer  was 
a  minor,  a  woman,  or  other  person  excused  for  errors  in  law,  the  whole 
burden  of  proving  the  fairness  and  legality  of  the  transaction  was  laid  on 
the  defender  (Bifj.  22.  3.  25.  1). 

In  Scots  law,  the  term  condictio  indchiti  has  been  adopted  to  denote  the 
action  by  which  money  paid  througli  mistake  or  ignorance  may  be  recovered. 
"Indebiti  solutio,  or  the  payment  to  one  of  a  debt  not  truly  due  to  him,  is 
in  effect  a  j:)yo-??i«^?(u??i  or  ^-z^asi-m^/iziUH?,  by  which  he  who  made  the  pay- 
ment is  entitled  to  an  action  against  the  receiver  for  repayment ;  which 
arises  not  from  any  explicit  consent  or  agreement  of  parties,  but  solely 
from  equity"  (Ersk.  Inst.  iii.  3.  54;  cf.  Stair,  i.  7.  9;  Bell,  Pv/'/^  s.  531). 
The  condictio  indchiti  corresponds  to  tlie  action  for  money  paid  and  received 
in  English  law.  Scots  law  follows  the  Roman  law  in  holding  that  the 
action  does  not  lie  where  the  sum  paid  is  due  in  equity ;  or  where  he 
who  made  the  payment  knew  at  the  time  that  no  debt  was  due  (Ersk.  Inst. 
iii.  3.  54;  Bell,  Prin.  ss.  532,  533;  Stewart's  Trs.,  1875,  3  R.  192;  Bcd/oui\ 
1877,  4  E.  454;  DcdmcUinrjton  Iron  Co.,  1889,  16  R.  535). 

Some  writers  mention,  as  another  exception  to  the  rule,  the  case  where 
money  is  paid  in  consequence  of  a  transaction  or  compromise.  But,  as 
pointed  out  by  Erskine,  where  a  sum  is  so  paid,  "  the  transaction  itself 
creates  a  debt,  though  no  prior  debt  had  existed  "  (Ersk.  iii.  3.  17 ;  Stnvarty 
1839,  Macl.  &  R.  401 ;  Kippcn,  1874,  1  R.  1171).  TJie  tendency  of  recent 
decisions  has  been  to  attach  less  importance  to  negligence  on  the  part  of 
the  person  paying  in  error ;  and  a  person  so  paying  is  not  now  precluded 
from  recovering,  however  careless  he  may  have  been  in  omitting  to  use  due 
diligence  to  inquire  into  the  facts.  On  the  other  hand,  if  the  money  is 
intentionally  paid  without  reference  to  the  truth  or  falsehood  of  the  fact, 
the  pursuer  meaning  to  waive  all  inquiry  into  it,  and  that  the  person 
receiving  shall  have  the  money  at  all  events,  whether  the  fact  be  true  or^ 
false,  the  latter  is  entitled  to  retain  it  (see  per  Parke,  B.,  in  Kelly, 
1842,  9  M.  &  W.  54;  Townscnd,  1860,  8  C.  ?,.  (X.  S.)  477;  Balfour,  1877, 
4  R.  454).  Possession  of  the  means  of  knowledge  is  material  only  as  afford-- 
ing  evidence  that  the  party  had  actual  knowledge  (Brownlic,  1880,  5  App. 
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Ca.  925,  riilc  per  Ld.  lilackbiirii,  at  p.  952;  Zondon  tO  n.  P.  n^ul;  180G, 

1  Q.  !>•  7). 

With  regiiul  lu  eiiur  in  law,  lliu  old  lult-  in  Scots  law  was  that  n  condidio 
indchiti  could  be  enforced  by  one  who  had  made  payment  owing  to  a  mistake 
in  law  {Stirling,  1775,  Mor.  2930;  Carrich,  1778,  Mor.  2931;  Knlh,  1702, 
I^Ior.  2933).  SubstMiuently,  however,  the  House  of  Lords  in  two  cases  laid  it 
down  in  general  terms,  that  it  is  not  relevant  for  a  party,  seeking  repetition, 
to  aver  that  he  paid  under  a  mistake  in  point  of  law  (  Wilson  &  M'Lcllan, 
1830,  4  W.  &  S.  398  ;  JJia-ons,  1831,  5  W.  &  S.  445) ;  but  the  Scots  Courts 
have  shown  considerable  hesitation  in  accepting  the  dicta  in  these  cases  as 
finally  settling  the  law  of  Scotland  on  this  matter  (cf.  Dids^on,  1854,  10  L). 
580,  where  doubts  are  expressed  by  the  Lords  President  and  Ivory  as  to  error 
in  law  being  in  no  case  a  ground  for  the  condidio  indchiti  ;  see  also  ratcrson, 
1800,  4  M.  700,  and  Mercer,  1871,  9  M.  018). 

[See  IvEPETiTiox  :  Eri;or  ;  Ioxouantia  jukis  neminem  excusat.] 

Conditio  si  sine  liberiS. — The  doctrine  known  under  the 
maxim,  Si  sine  liberis  deecssent,  is  founded  on  the  equitable  presumption  tluifc 
the  conditional  institution  of  issue,  though  not  expressed  in  a  testament, 
would  have  been  expressed  had  the  possible  existence  of  children  been 
present  to  the  testator's  mind. 

In  Roman  law,  its  application  seems  to  have  been  limited  to  the  case  of 
a  testator  dealing  with  his  Jiccrcditas,  and  to  have  proceeded  on  the  assumji- 
tion  that  the  testator  did  not  prefer  a  stranger  t(j  his  own  issue,  Init  merely 
did  not  contem])late  the  proliability  of  his  having  issue  when  he  executed 
the  testament;  1)ut  our  law  has,  in  certain  circumstances,  extended  it  to  the 
case  of  a  beneficiary  taking  not  merely  the  succession  as  a  whole,  but  even 
taking  a  particular  Ijcquest  or  share  thereof.  Thus,  where  a  testator  has,  after 
naming  an  institute,  made  a  destination  over  or  a  substitution  without 
mention  of  the  institute's  issue,  or  where  there  is  no  destination  over  or 
substitution,  and  no  mention  of  the  institute's  heirs  to  prevent  resulting 
intestacy,  it  is,  in  certain  cases  at  least,  presumed  that  if  the  testator  had 
contemplated  the  contingency  of  the  institute  having  issue,  he  would  have 
preferred  them  to  the  substitutes  whom  he  has  named,  or  to  his  heirs  ah 
intestato,  and  the  conditional  bequest  only  takes  place,  or  intestacy  occurs, 
si  institutus  sine  liberis  dcccsscrit  (Ld.  Corehouse  in  Grcig,  1835,  13  S.  Oil). 

As  it  is,  however,  only  an  equitable  presumption,  it  must  yield  to 
contrary  evidence,  for  "the  implied  will  of  a  testator  ought  not  to  be 
superinduced  upon  what  he  has  expressed,  except  in  circumstances  making 
it  clear  that  his  true  intention  is  not  thereby  violated,  and  a  settlement 
made  for  him  which  he  would  not  have  made  for  himself "  (per  Ltl.  Ormidale 
in  1  Hairs  E.crs.,  1870,  3  11  308). 

1 .  Its  Application  to  the  Case  of  a  Testator.— T\\q  maxim  is  then  expressed  : 
Si  testator  sine  liberis  decesserit.  But  even  in  this  case,  before  the  i)rcsumii- 
tion  on  which  the  implication  is  fcmnded  can  be  raised,  it  is  essential  : 
(I)  that  the  settlement  be  at  least  substantially  a  general  settlement 
(Yule,  1758,  M.  0400;  Galloway,  1851,  13  D.  750);  (2)  that  the  claim 
be  made  on  bdialt' .>f  the  issue  themselves,  and  not,  after  their  decease,  by 
their  collateral  representatives  (  Watt,  1700,  M.  0101  an.l  8170) :  and  (3)  that 
the  la]>se  of  time  betwivn  the  birth  of  the  child  or  children  and  the 
death  of  the  testator  nuist  not  be  such  as  to  raise  the  presumption  that  the 
testator,  aware  of  the  existence  of  issue,  meant  the  settlement  to  stand 
(Colquhoun,  1829  7  S.  709) :  but  how  far  the  lapse  of  time  atiects  the  pre- 
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sumption  is  a  question    of   circumstances  (A.'s  Exrs.  1874,  S.  L.  E.  259 ; 
Colquhoun,  1829,  7  S.  709 ;  Yule,  1758,  M.  G400). 

A  child's  right  to  legitim  is  not  a  fact  in  favour  of  a  settlement  standing 
which  ex  hi/pvthesi  was  made  without  thought  of  children,  and  does 
not  raise  the  presumption  that  the  parent  refrained  from  altering  it 
because  the  law  made  that  provision  for  the  child  {Colqukoun,  siqjra). 

Whether  the  conditio  applies,  and  if  so,  what  would  be  its  effect  where 
a  parent  has  provided  for  his  children  then  in  life  iwrninatim,  and  another 
child  is  afterwards  born  who  ex  facie  would  be  excluded  from  the  settle- 
ment, is  a  question  which  depends  largely  on  circumstances,  and  no  certain 
rule  can  be  laid  down  (Oliphanf,  179:J,  M.  600:3 ;  and  Bell,  Folio  Cases,  125  ; 
Anelerson,  1729,  M.  G590  :  reversed  on  appeal,  see  1  Pat.  1:18,  note;  Finlays 
Trs.,  188G,  14  E.  1G7 ;  Millar,  20  E.  1040 ;  and  Elders  Trs.,  21  E.  704). 
Where  the  provision  in  the  settlement  is  of  a  several  nature,  the  application 
of  the  conditio  would  become  practically  impossible  without  holding  that 
the  birth  of  an  additional  child  revoked  the  settlement  (L.  E.  Inglis  in 
Spaldinrj,  1874,  2  E.  24G). 

2.  Its  Ap2^li<''ation  to  the  IiLstitate. — The  maxim  then  takes  the  form, 
Si  iiistitutus  sine  liheris  decesserit.  AVhile  the  implied  conditio  has  been 
extended  by  Scots  law  to  cases  of  this  class,  it  is  not  easy  to  define  the 
limits  within  which  it  is  applicable.  It  has  been  said  that  the  application 
is  hmited  to  cases  (a)  where  the  settlement  is  universal,  {h)  where  the 
beneficiaries  are  a  class,  (c)  where  the  provision  is  of  the  nature  of  a 
family  settlement,  and  (r/)  where  the  testator,  if  not  the  parent,  is  at  all 
events  m /oco  jMrentis  to  the  beneficiaries;  and  undoubtedly  these  are  all 
per  sc  valuable  indications  in  a  question  of  the  applical)ility  of  the  conditio. 
But  there  are  many  cases  in  which  the  settlement  can  hardly  be  said  to 
be  universal,  and  where  the  beneficiaries  can  only  be  said  to  be  a  class  in 
a  very  general  sense,  in  which  the  conditio  has  still  been  held  to  apply. 

Two  points  only  seem  to  be  absolutely  fixed :  first,  the  testator  must 
be  the  parent  of,  or  in  loco  jmrentis  to,  the  institute ;  second,  there  must  be 
no  proper  delectus  personce  in  the  bequest. 

(1)  The  conditio  was  early  applied  in  the  case  of  parent  and  child 
{Binninej,  17G7,  M.  13047) ;  and  it  has  been  suggested  that  the  conditio 
would  equally  applv,  in  ])rinciple,  where  the  imtitutus  was  a  natural  child 
{E.  (jf  Lauderdale  (Forhes  Exr.),  1830,  8  S.  771). 

The  necessity  for  its  application  is  not  to  be  obviated  by  a  forced 
construction  of  the  term  children  as  including  "  grandchildren  "  (Eallidaij, 
18G9,  8  M.  112). 

Its  application  to  the  case  of  uncle  and  nephew  was  also  early  settled 
in  Wcdlace,  1807,  M.  App.  voce  Clause,  No.  6,  and  extended  to  the  case  of 
nephews  and  nieces  by  brothers  uterine  of  the  testator  {Nicol,  1876,  3  R. 
374).  In  the  case,  however,  of  uncles  and  aunts,  the  application  of  the 
conditio  is  qualified  by  this,  that  the  uncle  or  aunt  must  have  placed 
himself  or  herself  in  loco  parentis,  by  whicli  it  is  not  understood  that  they 
have  during  life  occupied  that  position,  but  that  the  settlement  is  similar 
to  what  a  parent  might  have  been  presumed  to  make  in  favour  of 
children  (L.  E.  Inglis  in  Bogies  Trs.,  1882,  9  E.  453). 

Although  an  elder  brother  may  often  be  far  more  in  loco  parentis,  in  the 
ordinary  sense,  to  his  younger  brother  and  sisters  than  an  uncle  or  aunt  to 
nephews  and  nieces,  the  conditio  has  been  held  not  to  apply  to  such  a  case 
{Flerainfj,  1798,  M.  814;  Blair  s  Exrs.,  1876,  3  E.  362;  IMl,  1891,  18  E. 
690):  and  a  fortiori  ii  is  excluded  in  the  case  of  cousins  {FJiind's  Trs.,  1866, 
5  m/104). 
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Where  the  conditio  applies,  it  Iniiigs  in  not  only  immediate  issue 
of  the  institute,  but  his  desceiidants  ptr  stir/jcs  to  the  remotest  dej^'ree, 
on  the  ])riuci|ile  of  representation  {Irc'uic,  187^^  11  ^I.  892;  Granl,  lU  li. 
92).  It  may  be  added  that  tiie  presumption  is  more  easily  raised  where 
the  testator  is  the  actual  parent  tiian  wiu-n  he  is  \\\(i\i;\y  in  loco  parentis, 
(j)er  Ld.  Deas  in  J/'(  V//,  1871,  10  M.  at  p.  284 ;  per  Ld.  (Ilenlee  in  Hamilton, 
1838,  IG  S.  at  p.  417). 

(2)  There  must  be  no  proper  delectus  persona;  in  the  l»equest.  This 
rule  was  first  applieil  iu  the  case  of  Hamilton,  18:)8,  IG  S.  478,  where,  from 
the  circumstances  of  the  case,  it  was  held  that  there  was  no  room  for  the 
application  of  \.\\o  conditio,  on  the  ground  that  the  dispo.sal  of  the  estate  was 
altogether  founded  on  r/('/ttY«sp'/-st»«ro'////^  the  legatees  not  Ijeing  favoured 
as  sister's  children,  but  as  individuals  (see  Ld.  Medvvyn's  opinion  ;  cf. 
Fleming,  1798,  :\r.  8111  ;  Gillespie,  1876,  3  E.  5G1).  And  the  rule  is  of 
still  more  clear  api)lication  where  the  settlement  gives  a  simple  personal 
legacy  to  a  beneticiary  (see  Ld.  Xeaves,  Duwjlas,  18G9,  7  jM.  at  p.  510), 
unless  it  clearly  appears  that  that  is  the  mode  which  a  testator  selects  for 
providing  for  one  to  whom  he  stands  in  loco  parentis  {Bryce,  1878,  5  E.  722). 

To  the  above  two  general  principles  it  is  thought  that  the  other  indica- 
tions formerly  mentioned — as  that  the  settlement  must  be  general,  the 
beneficiaries  a  class,  and  the  provision  of  the  nature  of  a  family  settlement 
— must  be  referred,  and  by  them  must  be  interpreted  and  even  restricted. 

Where  the  testator  is  a  parent  or  in  loco  jJcirentis,  and  the  beneficiaries 
are  called,  as  a  class,  as  my  whole  nephews  and  nieces,  there  is  manifestly 
no  delectus  pcrsonarum  :  but  for  the  apjilication  of  the  conditio  it  is  not 
necessary  (1)  that  the  whole  of  a  class  be  called,  (2)  that  the  beneficiaries 
called  are  a  class  in  the  sense  of  occupying  the  same  degree  of  relationship 
to  the  testator,  or  (3)  that  the  class  should  be  benefited  equally,  provided, 
in  the  circumstances,  these  facts  are  not  inconsistent  with  there  being 
no  exclusive  delectus  pcrsonarum. 

(1)  The  assumption  of  the  parental  authority  by  an  uncle  or  aunt  does  not 
require  them  to  emln-ace  in  their  settlement  the  whole  members  of  the  class 
of  nephews  or  nieces :  for  when  they  have  once  selected  the  class  which  is 
to  enjoy  their  prcjperty  after  their  deatli,  selection  within  that  class  does 
not  necessarily  detract  from  the  assumption  of  the  parental  character 
towards  the  individuals  of  the  class  selected  (per  L.  1*.  Inglis  in  Bogies  Trs., 
1882,  9  E.  453 ;  see  Ld.  Sliand,  ih.). 

Thus  nieces  may  be  called  in  preference  to  nephews,  i)resiunably  as 
stantling  more  in  need  of  assistance,  or  an  individual  meml)er  of  the  class 
may  be  excluded,  i)resumably  because  already  provided  for,  without  inter- 
fering with  the  application  of  the  conditio,  provided  the  testator  has  put 
himself  in  loco  parentis  to  those  who  remain  {Macc/otrn's  IV.s\,  18G9,  8  M. 
35G;  cf.  Grant,  1862,  24  D.  1211). 

(2)  Neither  is  it  necessary  that  the  whole  beneficiaries  should  be  a  class 
occupying  the  same  degree  of  relationship  to  the  testator,  provided  the 
fact  that  thev  are  thus  a  mixed  class  does  not  infer  delectus  pcrsonarum 
{Nieol,  1876,  3  E.  374  :  Bryce,  1878,  5  E.  722  :  but  see  M'Call,  1871.  10  M. 
281 ;  and  Chancellor,  1872,  10  i\l.  965). 

(3)  Further,  it  is  not  necessary  that  the  class  should  be  benefited  eqnally. 
In  the  case  of  Bryce,  1878, 5  E.  722,  the  l)eneficiaries,  the  nieces  and  nephews 
of  the  truster,  tliough  not  called  as  a  class,  were  all  included,  and  appar- 

■  ently  solely  on  account  of  their  relationship,  but  they  were  separately  dealt 
with,  the  legacies  varying  in  amount,  yet  the  conditio  was  held  to  apply  (cf. 
Eoufjhhead,  1794,  M.  6403). 
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The  following  incidental  points  may  furtlier  l)e  mentioned: — 

It  is  not  essential  to  the  applicahility  of  the  eoJuUfio  that  there  should 
be  in  the  settlement  either  a  conditional  institution  or  a  substitution  to  the 
institute  (see  Ld.  Chancellor  in  Dixon,  1841, 1  Ifob.  App.  10) ;  nor  that,  where 
the  testator  is  aware  that  the  institute  has  issue  alive  at  tlie  date  of  the  settle- 
ment, he  should  mention  them  {Dixon, 'ut  siip-(().  Further,  knowledge  on 
the  part  of  the  testator  of  the  death  of  the  institute,  leaxdng  issue,  does  not 
2icr  sc  exclude  the  implication  of  the  conditio,  notwithstanding  that  he  had 
the  opportunity  of  altering  his  settlement  expressly  {Booth.,  1831,  9  S.  406, 
and  1833,  G  W.  &  S.  175). 

AVhere,  on  the  other  hand,  the  testator,  in  yiew  of  the  institute's  death, 
makes  provision  by  subsequent  codicil  for  the  institute's  issue,  the  inference 
is  that  this  is  intended  to  take  the  place  of  a  conditional  institution  of  issue 
in  the  original  bequest  {Douglas'  Exrs.  18G9,  7  M.  504);  but  there  may  be  cir- 
cumstances in  which  this  inference  does  not  hold  {Brycc,  1878,  5  E.  722). 
Where  the  testator  had  contemplated  the  contingency  of  legatees  dying 
and  leaving  issue,  by  making  certain  legacies  payable  to  the  issue  of  legatees 
in  the  event  of  their  predecease,  the  conditio  si  sine  will  not  be  implied  in 
the  case  of  a  legacy  wdiere  he  had  made  no  such  provision  {Carter,  1892, 
19  11.  400). 

Where  the  institute  has  predeceased  the  execution  of  the  settlement,  it 
would  seem,  from  the  recent  decisions  in  Morrisons  Trs.,  1890,  18  E.  181, 
and  in  Zoi'/s  Trs.,  19  E.  431,  that  the  conditio  does  not  apply  ;  tliough,  where 
the  testator  is  presumably  unaware  of  the  predecease  of  the  institute, 
particularly  where  he  calls  the  predeceaser  nominatim,  there  seems  as  much 
ground  for  applying  the  conditio  as  there  is  when  the  institute  survives  the 
execution  of  the  deed,  but  predeceases  the  testator  (see  Ld.  Cowan  in  lUiind's 
Trs.,  1866,  5  M.  at  pp.  108  and  110). 

It  is  not  j9cr  sc  an  exception  to  the  general  rule  that  tlie  original  bequest 
is  in  express  words  restricted  to  members  of  a  class  who  may  be  alive  at  a 
certain  date  {Gaidd's  Trs.,  1877,  4  E.  691  ;  cf.  Wallace,  1807,  M.  App.  voce 
Clause,  No.  6  ;  Thomson,  1857, 13  D.  1326  ;  Aitkens  Trs.,  1871, 10  M.  275  ; 
and  Haliday,  1869,  8  M.  112).  Nor  does  the  application  of  the  rule  fail 
because  the  bequests  are  expressly  to  heirs  in  some  cases  and  not  in  others 
in  the  same  deed  {Wilkic,  1836,  14  S.  1121,  and  Diron,  1836,  14  S.  938, 
and  1841,  2  Eob.  App.  I.). 

It  has  been  decided,  in  conformity  with  the  rule  applicable  to  the 
express  conditional  institution  of  issue  (see  Young,  1862,  4  Macq.  337,  2 
Pat.  App.  1108),  that  issue  are  not  entitled,  in  virtue  of  the  implied  conditio, 
to  paiticipate  in  a  la})sed  share,  part  of  which  would  have  accresced  to  their 
parent  had  he  survived  (see  Ld.  Meadowbank  in  Tliomhill,  1841,  3  D.  at 
p.  407  ;  cf.  Graham's  Trs.,  1868,  6  M.  820 ;  Aitkens  Trs.,  1871,  10  M.  275). 

It  is  doubtful  whether  the  conditio  would  apply  in  the  case  of  successive 
liferents  {Tudloch.,  1838,  1  D.  94);  and  it  does  not  operate  without  regard 
to  the  nature  of  the  property  in  (juestion,  but  leaves  heritage  to  go  to  the 
eldest  son,  and  moveables  to  the  younger  children  of  the  predeceasing 
institute  {Cuthhertson,  1781,  M.  4279 ;  Grant,  1862,  24  D.  1211). 

Finally,  it  does  not  apply  in  the  bequest  of  specific  articles,  as  silver 
plate,  furniture,  etc.  {Brouns  Trs.,  1882,  10  E.  441 ;  M'Alpine,  1883,  10 
E.  837). 


Condition. — See  Conditioxal  Obligation;  Conditions  in  Feudal 
Grants  ;  Offeu  and  Acceptance  ;  PkOxMise  ;  Sale  ;  Legacy  ;  Vesting. 
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Conditions  in  Feudal  Grants.— "Some  tilings  arc  essential 
to  a  fuu,  .suuic  uutuial,  and  oLIrts  only  acculental  "  (Er.sk.  ii.  3.  11).  The 
first  are  tlio.so  witliouL  which  the  feu  cannot  exi.st;  the  .second  are  implied, 
and  must  be  expressly  negatived  if  they  are  not  to  exist ;  and  the  third  must 
be  expressly  conditioned  if  they  are  to  apply.  It  is  these  last  only  that  are 
at  present  in  question ;  and  even  as  to  them,  the  greater  part  of  the  ground 
is  covered  by  other  articles,  cjj.  Building  IIe.stkicjtion.s  ;  LuitDE-WS;  and 
Keal  Bukdens. 

1.  Personal  Services. — These  cannot  now  be  enforced  in  that  form ;  that 
is  to  say,  so  far  as  they  have  not  been  abolished  altogether,  either  party  has 
the  option  of  compulsoiy  commutation  to  a  cash  equivalent.  The  legislative 
interference  has  taken  elTect  in  three  stages,  striking  successively  at 
(1)  hosting  and  hunting,  (2)  suit  and  presence  at  head  courts,  and 
(3)  ordinary  services  and  carriages. 

(1)  Services  of  hosting  and  hunting  were  abolished  by  the  Clan  Act  in 
1715.  The  Act  declares  that  "  the  services  commonly  called  personal 
attendance,  hosting,  hunting,  watching  and  warding,"  are  "  contrary  to  the 
nature  of  good  government,  destructive  to  the  liberties  of  free  people, 
inconsistent  with  the  obedience  and  allegiance  due  to  His  :Ma,jesty  and 
Government,  as  well  as  the  greatest  obstruction  to  the  impruvement  of 
trade  husbandry  and  manufactories."  Stipulations  for  such  services  were 
prohibited  for  the  future  ;  and,  as  regards  existing  charters,  it  was  provided 
that  the  money  value  of  the  services  should  be  paid  in  future.  The  value 
was  to  be  fixed  by  agreement,  or,  by  arljitratiun,  or  failing  these  methods, 
then  by  the  Court. 

(2)  Suit  and  presence  at  head  courts.  In  1747  (20  Geo.  ii.  c.  50,  s.  18) 
all  obligations  on  vassals  "  to  attend,  appear,  and  give  suit  and  presence  by 
himself  or  his  procurator  at  any  head  court "  were  annulled. 

(3)  Services  and  carriages.  Provision  is  made  for  commuting  these  to 
cash  payments  by  the  1874  Act  (ss.  20  and  21).  If  for  five  years  there  has 
been  actual  commutation,  whether  written  or  verbal,  express  or  implied, 
that  is  made  the  permanent  rule.  Failing  that,  either  party  may  apply  to 
the  Sheriff,  whose  decision  is  final.  The  annual  value  is  constituted  feu- 
duty  or  additional  feu-duty  by  recording  a  memorandum  of  agreement  or 
the  decree,  as  the  case  may  be.     Entails  do  not  bar  commutation. 

2.  Restraints  on  Alienation. — These  have  chiefly  taken  the  three  follow- 
ing forms : — 

(1)  Conditions  against  selling  witliout  the  consent  of  the  superior. 
Such  conditions  were  "taken  away  and  discharged "  in  17-47  (20  Geo.  ii. 
c.  50,  s.  10),  the  Court  being  empowered  to  recompense  the  superior  in  the 
form  of  additional  feu-duty. 

(2)  Prohibition  against  subinfeudation.  It  was  questioned  whether 
this  condition  was  not  struck  at  by  the  same  Statute,  but  the  validity  of 
the  condition  was  upheld  {Campbell,  1828,  6  S.  679).  The  constitution  of 
an  alternative  holding  was  not  a  breach  of  this  prohibition  {CoUiv.houn, 
1867,  5  M.  773).  liy^he  1874  Act  (s.  22),  it  was  provided  that  it  should 
not  be  lawful  in  future  to  create  such  prohibition  or  prohibitions  against 
alternative  holding.  But  such  prohibitions  then  already  existing  were  left 
in  force.     As  to  burgage  tenements,  see  Burgage  (p.  251). 

(3)  Clause  of  pre-emption.  This  is  a  condition  requiring  the  vassal  to 
give  the  superior  the  refusal  of  the  property  before  selling  to  a  third  party, 
and  that  at  the  same  price  at  which  it  is  proposed  to  sell  to  the  latter  if 
the  superior  does  not  exercise  his  option.  It  is  thought  that  such  a  clause 
may  still  be  Nalidlv  inserted  (Preston,  1805,  3  Boss's  L.  C,  L.  P.  289;  JIar, 
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1838, 1  D.  116).  In  the  latter  case  it  was  held  that  a  clause  of  pre-emption 
laid  upon  "the  vassal"  did  not  apply  to  a  resale  by  a  purchaser  before  he 
took  infeftment,  on  the  ground  that  he  never  completed  the  feudal  re- 
lationship. A  clause  of  pre-emption  is  practically  a  serious  hindrance  to 
realisation  of  the  property,  unless  the  superior's  waiver  of  it  on  the  par- 
ticular occasion  can  be  obtained  beforehand. 

3.  Monopolies  to  Superiors  Agents. — It  was  a  practice  before  1874  to 
provide  that  the  agent  of  the  superior  should  prepare  and  record  all 
transmissions  of  the  feu.  All  such  conditions  were  by  the  1874  Act 
(s.  22)  declared  null  and  void,  whether  made  before  or  after  the  Act. 

The  1874  Act  (s.  32)  makes  provision  for  general  feuing  conditions 
being  embodied  in  a  deed  to  be  recorded  in  the  appropriate  division  of  the 
Register  of  Sasines.  Thereafter  such  conditions  may,  in  whole  or  in  part, 
be  imported  into  the  titles  of  the  lands  to  which  they  apply,  provided  such 
titles  expressly  bear  that  they  are  granted  subject  to  the  conditions  as  set 
forth  in  such  recorded  deed. 

See  Building  PtESTPJCTioxs ;  Burdens  ;    Heal  Burdens  ;    Minerals  ; 

SurERIORITY. 


Conditional    Institute— See  Institute. 


Conditional  Obligations. — A  conditional  obligation  is  an 
oblii'-ation  the  etiicacy  of  which  depend.s  on  an  uncertain  future  event.  It 
is  distino-uished  from  a  pwe  obligation,  which  is  a  debt  presently  due  and 
immediately  exigible,  and  from  an  obligation  ex  die  or  in  diem,  sometimes 
called  future,  in  which  a  proper  debt  arises  from  the  moment  of  completing 
the  engagement,  but  execution  is  suspended  to  await  the  event  (Bell,  Frin. 
46;  3  Stair,  1.  46;  3  Ersk.  1.  6).  A  stipulation  truly  conditional  operates 
in  suspending  not  only  the  execution  of  the  obligation,  but  the  obligation 
itself  (Ersk.  ib. ;  Bell,  Prin.  47).  All  uncertain  events  are  of  the  nature 
of  conditions,  as  in  the  case  of  a  provision  payable  at  a  certain  age  or  on 
marriage  (3  Ersk.  1.  7 ;  Belschcs,  1677,  Mor.  6327).  But  in  applying  the 
maxim  dies  incertus  pro  conditione  hahetur,  it  is  essential  to  observe  that 
there  must  be  uncertainty  not  merely  as  to  when,  but  as  to  whether  the 
day  will  arrive.  Hence  a  provision  payable  at  death  is  a  present  debt, 
payment  of  which  is  postponed  until  an  unknown  day,  which  must  exist ; 
whereas  one  payable  at  a  certain  age  is  truly  conditional,  being  payable  on 
a  day  known,  but  which  may  never  arrive.  Conditions  may  be  not  only 
express,  but  implied.  Thus  an  obligation  to  pay  a  tocher  implies  marriage 
as  a  condition  (Bell,  Frin.  47  ;  1  Stair,  3.  7 ;  2  Bicj.  14.  4,  s.  2,  3). 

Suspensive  and  Fesolutive. — In  the  law  of  Scotland,  conditions  are  either 
suspensive  or  resolutive,  terms  which  nearly  correspond  with  those  more 
generally  used  in  England  of  conditions  precedent  and  subsequent.  It  is 
proposed  to  deal  here  only  generally  of  the  nature  of  conditional  obligations  ; 
and  the  difficult  questions  which  arise  as  to  their  construction  and  effect 
must  be  decided  on  a  consideration  of  the  particular  circumstances  of  each 
case.  See  Conditional  Institute  ;  Legacy;  Vesting  ;  Life,  etc.,  Insurance  ; 
Sale.  Generally,  however,  it  may  be  said  that  when,  by  the  nature  of 
things,  or  by  the  terms  of  an  obligation  or  contract,  one  thing  necessarily 
precedes  another  thing,  it  is  a  condition  precedent ;  whereas  a  condition 
subsequent,  instead  of  suspending  the  obligation  until  its  accomplishment, 
makes  it  cease  when  it  is  accomplished,  as  on  the  occurrence  of  an  excepted 
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risk  in  a  cliurter  party  (Anson  on  Contract,  277  sc(j. :  Addison  on  Cvntmd, 
51  seq.,  12G  scq.\  Cliitty  on  Contract,  G20  ;  Leako  on  Contract,  550).  "The 
contingency  operates  either  in  suspending  the  deljt  or  in  dissolving  it.  In 
either  case,  the  engagement  or  obligation  is  independent  of  the  event.  The 
existence  or  discharge  of  the  debt  rests  on  it  entirely.  Under  a  suspensive 
condition,  tlicre  is  no  del)t  until  the  event  exists  {dits  nee  ccdit  nee  venit),  and 
yet  the  engagement  cannot  be  defeated  otherwise  than  by  failure  of  the 
condition.  When  the  condition  is  fulfdled,  the  debt  becomes  perfect.  If 
the  condition  be  resolutive,  the  debt  at  once  ceases  on  th(;  event  stipulated" 
(Bell,  I'vin.  47).  If  time  be  of  the  essence  of  the  contract,  the  luqipening 
of  tiie  event  by  the  appointed  day,  or  the  impossibility  of  it,  puts  an  end 
to  the  contingency ;  while  if  time  be  not  annexed,  the  contract  is  pendent 
while  performance  of  the  condition  is  possible  (Bell,  rrin.  50 ;  Colvin,  1857, 
19  L).  800).  But  although  the  obligation  is  pendent,  the  granter  is  so  far 
bound  that  he  cannot  withdraw  the  hope  he  has  once  given  ;  and  unless  the 
right  is  strictly  personal,  creditors  in  conditional  debts  transmit  the  right 
to  their  heirs  (o  Ersk.  1.  G).  In  the  event  of  bankruptcy,  the  creditor  in 
an  obligation  suspensively  conditional,  although  he  cannot  claim  a  dividend, 
is  entitled  to  security  for  payment  when  the  condition  is  fulfilled ;  if  the 
condition  be  resolutive,  as  in  the  case  of  an  annuity  bond,  the  obligee,  being 
a  creditor  de  2)rccsenti,  may  be  ranked  in  the  sequestration  for  his  claim, 
sul)ject  to  discount  or  rebate  (Bell,  Frm.  48 :  2  Bell,  Corn.  Go  ;  3  Ersk.  Prin. 
1.  3 ;  19  &  20  Vict.  c.  79,  ss.  52,  53). 

Possible  ami  Impossible. — Conditions  are  either  possible  or  impossible, 
the  latter  includini'  such  as  are  illegal  or  contra  bonos  mores.  Our  law  has 
followed  the  civil  law  in  recognising  an  important  distinction  between  the 
effect  of  impossible  or  illegal  conditions  adjected  to  ordinary  obligations 
and  contracts,  and  the  efl'ect  of  like  conditions  contained  in  wills  and 
voluntary  provisions.  In  the  former  case,  the  condition  annuls  the  obliga- 
tion, as  not  being  seriously  intended,  or  as  being  in  itself  destructive  ;  in  the 
latter,  the  conditions  themselves  are  held  pro  non  scripiis  (Bell,  Prin.  49  ;  1 
Stair,  3,  ss.  7,  8 ;  3  Ersk.  3.  84,  85).  Treating  first  of  the  former  class  of 
obligations,  it  is  clear  that  if  the  apparent  condition  is  either  necessary  or 
impossible,  there  is  no  true  contingency,  and  it  depends  on  the  positive  or 
negative  character  of  the  nominal  contingency  whether  the  obligation  is  to 
be  considered  void,  or  regarded  as  pure  in  spite  of  its  conditional  form. 
Thus  the  condition  in  a  promise  to  pay  £100  if  the  sun  do  not  rise  to- 
morrow, is  the  negation  of  a  necessary  event,  and  therefore  impossible,  and 
the  promise  is  void;  but  the  condition  in  a  promise  to  pay  £100  if  the  sun 
do  rise  to-morrow  is  necessary,  and  the  obligation  is  pure  (Pollock  on  Con- 
tract, 414  se<j.:  Bell,  Prin.  49  ;  Picj.  44.  7^  31  ;  45.  1.  7  ;  4G.  2.  9).  But 
mere  impossibility  of  fulfilment  by  the  obligor  of  a  condition  in  an 
ordinary  obligation  or  contract  is  no  excuse  for  non-implement.  The 
impossibility  must  be  inherent  in  the  condition,  for  the  obligor  might  have 
guarded  himself  by  the  terms  of  the  obligation  against  causes  merely 
beyond  his  control  (Benjamin  on  Sale,  550).  And  if  a  person  binds  him- 
self to  an  impossibility,  as  in  an  undertaking  to  fulfil  a  contract  within  a 
certain  time,  sibi  impidet  (Bell,  Prin.  34,  note  {b)  ;  Jones,!..  B.  G  i^.  15.  115). 
Nor  will  an  impossible  condition  annul  an  obligation  if  the  prumiser  has 
taken  it  upon  himself  to  warrant  its  possibility  (Addison  on  Contract, 
132).     See  Obligation  ;  Contkact. 

As  already  stated,  morally  or  physically  impos^•ible  conditions  in  wills 
and  settlements  are  simply  held  pro  non  scriptis,  and  the  legacy  or  provision 
is  taken  as  if  the  condition  had  not  been  adjected  to  the  grant,  or  had  been 
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satisfied  (3  Ersk.  3.  85  ;  Bell,  Frin..  1785 ;  M'Laren,  Wills  and  Succession, 
600).  So,  where  a  legacy,  conditional  on  purchasing  a  commission  in  the  army, 
fell  due  after  purchase  was  abolished,  the  legacy  was  taken  unconditionally 
(Dunlar,  1872,  10  Macp.  982).  In  such  cases  the  law  is  clear,  but  there  is 
more  dilhculty  when  the  condition  is  not  impossible,  but  merely  unfavour- 
able,  as  in  the  case  of  restraints  on  marriage  or  residence.  The  law 
formerly  classed  these  with  impossible  and  illegal  conditions,  and  treated 
them  as  unwritten  {Gordon,  1GG3,  Mor.  29G5) ;  but  the  rule  is  now  relaxed, 
and  they  are  no  longer  of  necessity  ineffectual.  If  not  wholly  unreasonable, 
and  if  fairly  interpreted,  they  will  receive  such  weight  as  the  judge  thinks 
proper  (3  Ersk.  3.  85  ;  Bell,  Frin.  1785 ;  M'Laren,  Wills  and  Succession, 
601).  Thus  reasonable  restraints,  as  against  marrying  a  particular  person 
{Graham,  1823,  1  Sh.  App.  365),  or  against  marrying — at  least  during 
minority  or  other  reasonable  period  of  less-age — without  the  consent  of 
trustees  or  friends  (Bell,  Frin.  ib.),  are  effectual.  But  in  the  latter  case  the 
consent  cannot  be  withheld  without  good  reason ;  and  if  it  is,  the  legatee 
marrying  without  consent  does  not  forfeit  the  legacy  {Foord,  1682,  Mor. 
2970  ;  Pringle,  1688,  Mor.  2972  ;  Welkcood's  Trs.,  1851, 13  D.  1211 ;  Forbes, 
1882,  9  E.  675).  Eestraints  on  marriage,  however,  that  are  absolute  in  form 
or  effect,  are  disregarded  (Bell,  Frin.  ib.  ;  M'Laren,  Wills  and  Succession,  ib. ; 

2  Jarman  on  Wills,  900  ;  Morlcy,  1895,  1  Ch.  4-49).  It  has  been  stated,  on 
the  authority  of  the  English  decisions  on  wills,  that  the  restriction  of  a 
legatee's  choice  to  a  particular  person,  or  to  a  member  of  a  particular  class  or 
profession,  is  void,  as  having  a  tendency  to  absolute  prohibition  (jM'Laren, 
ib.) ;  but  it  rather  appears  that  the  legatee  must  do  what  he  can  to  fulfil 
the  condition,  which  is  then  held  as  fulfilled.  If,  for  instance,  an  obligation 
is  granted  "  on  condition  that  the  granter  shall  marry  a  particular  lady,  law 
considers  the  condition  purified  if  he  has  made  addresses  to  her,  although 
she  should  have  rejected  them"  (3  Ersk.  3.  85  ;  Bell,  Frin.  1785,  note  (c); 
Mackrath,  1712,  Mor.  2975).  But  if,  through  fault  or  delay  on  his  part, 
performance  has  become  impossible,  the  obligation  is  extinguished  (Ersk. 
ib.).  As  regards  restraints  on  residence,  it  was  held  that  where  a  father 
granted  a  provision  to  his  daughter  exceeding  the  sum  to  wliich  she  was 
entitled  ex  lege,  on  condition  that  she  should  not  reside  with  her  mother, 
who  was  of  irreproachable  character,  the  condition  was  contra  bonos  mores, 
and  the  daughter  took  the  provision  without  regard  to  it  {Fraser,  1849,  11 
D.  1466).  "  The  doctrine  that  a  degrading  or  contumelious  condition  may 
be  disregarded  certainly  commends  itself  to  reason ;  but  we  incline  to  think 
that  a  condition  enjoining  residence  in  a  particular  place  is  lawful,  on  the 
principle  that  the  testator  may  desire  his  representative  to  keep  up  a  con- 
nection with  the  locality  of  his  choice,  and  that  the  condition  is  sufficiently 
complied  with  by  having  a  home  or  place  of  residence  in  the  locality,  and 
occasionally  visiting  it"  (M'Laren,  ib. ;  Faterson,  11  D.  441  ;  2  Jarman  on 
Wills,  p.  51). 

Fotestative  and  Casual. — Possible  conditions  are  either  potestative, 
which  depend  on  an  act  within  the  power  of  the  obligee,  or  casual, 
which  depend  on  mere  accident,  or  the  occurrence  of  an  event  beyond 
the  control  of  the  party  burdened  with  the  condition  (Bell,  Frin.  50; 

3  Ersk.  3.  85).  Potestative  conditions  in  settlements  are  to  secure 
performance ;  and  generally  the  condition  is  held  as  satisfied  if  the 
legatee  has  done  his  best  to  fulfil  it,  as  in  the  case  already  mentioned 
of  a  legatee  enjoined  to  marry  a  particular  person.  Casual  conditions  are 
strictly  interpreted,  and  in  the  general  case  the  occurrence  of  the  event 
can  alone  purify  them.     But  alike  in  casual  and  potestative  conditions,  if 
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the  party  whose  interest  it  is  that  the  event  shall  not  happen  have  himself, 
or  through  another,  impeded  or  prevented  the  performanee  of  the  condition, 
it  is  held  as  purilied.     Hence  where  a  bequest  was  made  to  A.  subject  to 
the  condition  that  !>.,  thj  granter's  executor  and  residuary  legatee,  should 
remain  director  of  a  certain   company,  and   1>.   voluntarily  resigned,  the 
condition  was  held  to  have  been  satistied  (I'irie,  1872,  11  Macp.  941  ;  and 
see  ritilip,  1854, 10  D.  1UG5  ;  Dick  ct  >Sicvcnso7i,  1881,  8  E.  (H.  L.)  :J7).     But 
performance  of  a  condition  is  not  impeded  in  the  sense  of  this  rule  when 
the  impossibility  of  fullilmeut  is  occasioned  by  the  mere  exercise  of  an 
inde])cndeiit    right,   if    that  right  has    not    been    unfairly   concealed,   nor 
accpiired  with  the  intention  of  defeating  the  obligation   (Bell,  rrm.    50, 
note  (d) ).     So,  when  a  feuar  was  bound  to  make  a  road  in  front  of  his  feu  as 
soon  as  a  road  should  be  made  through  adjoining  ground  belonging  to  a 
dill'erent  superior,  and   when   the   feuar  himself    became  proprietor    of  a 
necessary  portion  of  the  adjoining  ground,  it  was  held  that  he  was  under 
no  obligation  to  make,  or  allow  to  be  made,  a  road  over  the  part  acquired  by 
him  {Fatcrson,  1881,8  li.  040).     "It  is  quite  true  that  if  a  man  has  it  iu 
his  power  to  perform  conditions  the  fulfilment  of  which  gives  rise  to  a 
binding   obligation  against   himself  .  .  .  and  if    he  obstructs  or  prevents 
the  condition  being  "f  ullilled,  the  condition  will  be  held  iu  law  as  being 
fulfilled.      But  that  relates  only  to  the  subject-matter  of  the  contract  in 
which  the  conditional  obligation  is  contained,  and  I  am  not  aware  that  the 
rule  has  ever  been  extended  thus  far,  that  whatever  other  rights  or  pro- 
perties he  may  have  the  use  of  which  might  conduce  to  the  fulfilment  of 
the  condition,  he  is  bound  to  make  that  use  of  these  independent  rights 
and  properties"  (per  Ld.  Bresident  in  Faterson,  supra,  p.  054).      Casual 
conditions  which  depend  on  the  voluntary  act  of  a  third  person  must  be 
literally   fulfilled.      Thus,  where  the  condition  of  payment  under  a  fire 
insurance  policy  was  the  production  of  a  certificate  of  character  and  lomt 
Jides  by  the  parish  minister,  the  insured  was  unable  to  recover  w^ithout  the 
certificate,  however  unreasonably  refused  (  Worsley,  179G,  0  T.  E.  710  ;  Leake 
on  Contract,  550  ;  and  see  Lau\  21  11.  1027,  Tit-Fits  case).     And  in  building 
and  engineering  contracts,  where  the  payment  of  accounts  for  work  done  is 
conditional  on  production  of  an  architect's  or  engineer's  certificate,  refusal 
of  the  certificate,  no  matter  how  unreasonable  or  capricious,  is  final,  unless 
it  be  tainted  with  fraud  or  be  in  collusion  with   the  employer  (Leake, 
Contracts,  557 ;  Hudson  on  Fuikliwj  Contracts,  ol5 ;  Smitli,  1800,  Hudson, 
ii.  71).     On  the  other  hand,  if  payment  is  conditional  on  the  approval  of 
the  employer  himself,  such  approval  cannot  be  unreasonably  withheld. 

See  Contract;  Obligation;   Institute;   Legacy;  Life,  etc..  Insur- 
ance; Sale;  Wahuanty. 


Condonation. —  What  amounts  to  Condonation? — Condonation, 
or  rcmissio  injur  ice,  consists  in  the  full  forgiveness  by  the  innocent 
spouse  of  the  other's  adultery.  Forgiveness  imports  such  acquiescence 
as  is  a  bar  to  an  action  founded  on  the  wrong  forgiven.  (For  con- 
donation of  cruelty,  see  Judicial  Separation.)  The  best  evidence  of 
such  full  forgiveness  is  the  fact  that  the  injured  spouse  continued  or 
resumed  cohabitation  after  being  made  aware  of  the  adultery  (Bankt.  i. 
5.  129;  Ersk.  i.  0.  45;  Fraser,  //.  cC-  Jr.  ii.  1170  ;  Collins,  1882,  10  B.  250, 
11  R.  (H.  L.)  19;  Fernstcin  [1893],  B.  292).  It  has  not  been  decided  iu 
Scotland  by  an  Inner  House  judgment  whether  a  merely  verbal  expression 
of    forsiveness,  not    followed  bv  renewed  cohabitation,  amounts  to  con- 
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donation.       Frascr  {H.  c&    W.,  I.e.)  maintains  that  it  does,  affirming  that 
this  is  the  doctrine  of  the  canon  law  and  of  Bankton.     It  is  respectfully 
thought  that  this  is  erroneous.     The  canonists  whom  Fraser  cites  (Carp- 
zovius,  2.  11.  197;  Sanchez,  10.  14.  1 ;  10.  5.  19)  are  not  thinking  of  this 
distinction.     The  point  they  are  taking  is,  that  it  is  not  necessary  to  prove 
an  express  declaration  of  forgiveness.     Forgiveness  may  he  inferred  from 
cohabitation,  or  expressed  by  word  of  mouth.     But  in  either  case  the  result 
is  rcconciliatio,  an  expression  quite  inapplicable  to  the  case  of  a  man  who 
says  to  his  wife,  "I  forgive  you,  but  I  will  never  live  with  you  again." 
Bankton,  i.  5.  129,  means  the  same;  and  Voet  (24.  2.  5)  says  divorce  is 
barred   if  ^w^^    adultcrium  pcrpdmtum   rcconciliatio   intcrccsscrit.      Bishop 
Bernhard,  another  canonist  of  high  authority,  says  the  husband  is  barred  cum 
ipse  cam  sccum  retinuit,   ex   quo   manifcste   ipsius   adultcrium   deprehenclit 
(Laspeyre's  ed.,  187).     Other  texts  to  the  same  effect  are  cited  by  Freisen 
(Gcschichtc  dcs  Canonischen  Ehcrcckts,  2nd  ed.,  Paderborn,  1893,  pp.  836, 
844  seq.).     That  learned  author  sums  up  the  doctrine  of  the  canon  law 
thus:  "A  second  exception  (to  the  right  to  divorce)  is,  if  the  innocent 
spouse,  in  knowledge  of  the  other's  adultery,  nevertheless  retains  the  guilty 
spouse,  and  has  carnal  intercourse  with  her  (or  him)  "  ["  Wenn  der  unschul- 
dige  Teil  den  schuldigen  unter  Wissen  von  seinem  Eheljruch  gleichwohl  bei 
sich  behalt,  und  ihn'lleischlich  erkennt,"  p.  836).     In  England  the  law  is 
now  settled  that  mere  words  are  not  sufficient.     There  must  be  "  something 
which  amounts  to  a  reconciliation,  and  to  a  reinstatement  of  the  wife  in  the 
condition  in  which  she  was  before  she  transgressed  "  (per  Ld.  Chelmsford  in 
Keats,  1859,  1  Sw.  &  Tr.  334).    This  does  not  necessarily  imply  sexual  inter- 
course {ih.).     In  Ralston,  1881,  8  E.  371,  Lord  Adam,  Ordinary,  held  con- 
donation  established   by  letters  expressing  forgiveness,  not  followed   by 
cohabitation.      The   Inner   House  reversed   on  another  ground,  and   the 
question  was  left  open.    See  also  Hunt,  1893,  31  S.  L.  E.  244  (Ld.  Stormonth 
Darling).     Sanchez  (10.  14.  19)  thinks  condonation  may  be  inferred  from 
caresses,  oseula  et  amplexus,  voluntarily  given  by  tlie  innocent  spouse   to 
the  guilty,  although  there  was  no  sexual  intercourse  or  return  to  cohabita- 
tion.    But  this  would  not  be  sustained  (Hunt,  ut  supra).    On  these  grounds, 
it  is  thouglit  that,  to  establish  condonation,  the  facts  must  point  to  a  genuine 
reconciliation  between  the  spouses,  and  this  would  inevitably  result  in  the 
husband  takinc^  the  wife  back  to  the  conjugal  home  (ef.  the  French  Code 
Civil,  s.  244.   "See  Ncwsome,  1871,  L.  E.  2  P.  &  D.  at  p.  311).     Where  a 
husband  continues  to  live  under  the  same  roof  as  the  wdfe  after  he  has 
discovered  her  infidelity,  there  is  a  presumption  that  he  has  condoned  her 
offence.    But  this  may  be  rebutted  on  proof  that  there  was  no  reconciliation, 
and  that  they  occupied  separate  rooms.     The  husband  is  not  to  be  pre- 
judiced because  he  did  not  turn  his  wife  into  the  street  at  a  moment's 
notice  (Stedman,  1742,  6  Pat.  App.  Supp.  675;  Dance,  1799,  1  Hag.  Ec. 
794,  note :  Wcstmeath,  1827,  2  Hag.  Ec.  Supp.  i.  10  ;  U'Aguilar,  1794, 1  Hag. 
Ec.  at  p.  781 ;  Snouj,  1842,  2  Notes  of  Cases  Supp.  i.  16  ;  Beehy,  1799, 1  Hag. 
Ec.  789;  Timmirigs,  1792,  3  Hag.  Ec.  at  p.  83;  Alexander,  7  July  1894, 
not  reported  (Ld.  Kyllachy). 

Condonation  implied  in  Ifora. — Long  delay  in  bringing  the  action  after 
knowledge  of  the  offender's  guilt  raises  a  presumption  of  acquiescence,  and, 
unless  satisfactorily  explained,  will  be  regarded  as  equivalent  to  condona- 
tion (Duncan,  9  Mar.  1809,  F.  C. :  Anon.,  1758,  5  Br.  Supp.  863  :  A.  B.,  1853, 
15  D.  970  ;  IIello7i,  1873,  11  M.  290  ;  Bell,  Drin.  s.  1531 ;  Eraser,//.  &  TV.  ii. 
1199).  Much  will  depend  upon  the  conduct  of  the  parties,  and  the  action 
will  not  be  barred  unless  in  the  circumstances  the  delay  clearly  leads  to 
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the  inference  that  there  Wcas  acquiescence  in  the  injury.  The  delay  may 
be  exphiined  by  absence  from  the  country,  if  the  action  be  raised  as  soon 
as  tlie  ])ursuer  returns  {Hcllon,  ut  supra),  by  niisajiiirehcnsion  as  to  the 
law  {Tvllrmache,  ISfiO,  1  S\v.  &  Tr.  557),  by  the  honest  desire  to  give  the 
other  a  chance  of  reforming  (Gra-n,  1873,  L  II.  :!  T.  &  D.  121  ;  J/aww,  188:i, 
8  r.  1).  21),  or  by  some  otlier  good  ground  {Newman,  1870,  L.  It.  2  P.  & 
D,  57).  Ill  Kngland  "  unreasonal)le  delay"  is  a  discretionary  Itar  under 
sec.  31  of  tiie  Matrimonial  Causes  Act,  "1857  [20  &  21  Vict.'c.  85].  But 
the  view  taken  there  seems  to  be  that  the  delay  must  be  of  the  same  nature 
as  that  which  was  recognised  as  a  bar  at  common  law,  "that  sort  of  delay 
which  would  show  the  petitioner  to  have  been  insensible  to  the  loss  of  his 
wife,  and  might  almost  be  said  to  be  equivalent  to  condonation"  (per 
Wightman,  -I.',  in  rdlcv,  1850,  1  Sw.  &  Tr.  55;'..  See  Nicholson,  1873,  L.  It. 
3  r.  &  1).  53 ;  Ueauclcrk  [1895],  V.  220 ;  Brourjham  [1895],  P.  288). 

Condonation  hy  the  Wife. — A  wife  will  not  so  readily  be  held  to  be 
barred  by  condonation.  It  may  appear  that  she  was  deterred  by  fear  fnmi 
taking  instant  action.  And  even  where  this  is  not  the  case,  her  forbearance 
does  not  so  strongly  point  to  acipiiescencc  in  the  wrong.  It  has  been  said, 
"  It  is  a  merit  in  her  to  bear  to  be  patient,  and  to  endeavour  to  reclaim  ;  nor 
is  it  her  duty,  till  compelled  bv  the  last  necessity,  to  have  recourse  to  the 
legal  remedy"  {Bcclnj,  1790,  1  Hag.  Ec.  at  p.  794.  "  See  Greenhill,  1822,  1  S. 
29G  :  attd.  2  Sh.  App.  435  ;  IJnrant,  1825,  1  Hag.  Ec.  at  p.  768  ;  Awjk,  1848, 
12  Eng.  Jur.  525  ;  Peacock,  1858, 1  Sw.  &  Tr.  184  ;  Eraser,  H.  X-  W.  ii.  1178). 
But  the  plea  has  been  sustained  against  a  wife  {Crs.  of  Watson,  1681,  Mor. 
330  ;  Anon.,  1758,  5  Br.  Supp.  863.  See  Lothian  on  Consist.  Lav:,  163  ;  Wcst- 
meath,  1827,  2  Plag.  Ec.  Supp.  at  p.  11:5;  Snow,  1842,  2  N.  of  C.  Supp.  xiv.). 
Condonation  jrresupjwscs  Fidl  Knowledfjeof  the  Offence. — A  husband  is  not 
obnoxious  to  the  plea  if  he  had  mere  suspicions  of  his  wife's  misconduct 
{Lcqrand,  1782,  2  Pat.  596  ;  Wenviss,  1860, 4  M.  660  ;  Ellis,  1865,  4  Sw.  &  Tr. 
154 ;  Collins,  1882,  10  E.  250  ;  IIP.  (?I.  L.)  19).  But  it  is  condonation  if  his 
attitude  of  mind  is  one  of  determination  to  continue  cohabitation  whether 
his  wife  is  guilty  or  innocent  {Kccds,  1859, 1  Sw.  &  Tr.  334  ;  Eraser,  H.  &  W. 
ii.  1181).  And  it  appears,  though  this  is  more  doubtful,  that  a  husband  will 
not  be  lield  to  have  condoned  his  wife's  misconduct,  even  by  cohabitation 
with  her  when  he  is  convinced  of  her  guilt,  if  he  has  not  legal  proof  of  it 
such  as  would  be  sufficient  to  enable  him  to  get  a  divorce.  For  it  seems 
unreasonable  to  require  him  to  put  her  away  when  he  would  have  no  good 
answer  to  an  action  by  her  for  adherence  and  aliment  {Legrand,  ut  svpra  ; 
Elwfs,  1796,  1  Ibiir.  Con.  292;  Eraser,  //.  &  W.  ii.  1182;  Bishop,  Marriage 
cO  Divorce,  ii.  s.  20S). 

Condonation  will  not  be  extended  beyond  the  adultery  which  was  known 
to  the  husband  at  the  time  of  the  reconciliation.  For  he  might  be  willing 
to  forgive  a  single  act  committed  in  circumstances  of  strong  temptation,  but 
not  a  course  of  prolligacv^i^'^ly?*//^^,  ut  supra:  Durant,  1825, 1  Hag.  Ec.  773; 
Turton,  1830,  3  Hag.  Ec.  at  p.  351  ;  BramweU,  1831,  3  Hag.  Ec.  at  p.  629; 
Bernstein  [1893],  P.  292).  So  the  fact  of  a  husband  having  condoned  his  wife's 
adultery  with  A.  will  not  bar  him  from  raising  a  divorce  on  the  ground  of 
her  adultery  with  B.  prior  to  such  condonation,  and  unknown  to  the  husband 
when  he  forgave  her  misconduct  with  A.  As  to  A.,  the  condonation  remains 
effectual  {Ralston,  1881,  8  E.  371  :  Bernstein,  ut  suyra).  And  the  condona- 
tion of  an  act  of  adultery  witii  A.  will  not  bar  the  husband  from  founding 
on  another  act  with  A.  subsciiuent  to  the  condonation  {Cullins,  ut  su2yra; 
Ferrers,  1788,  1  Hag.  Con.  130;  WUton,  1859,  1  Sw.  c^-  Tr.  563  ;  Alexandre, 
1870,  L.  E.  2  P.  &  D.  164;  Sanchez,  x.  5.  20).    But  a  husband  who  discovers 
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that  bis  ^vife  has  been  carrying  on  an  adulterous  intercourse  for  some  time 
may  condone  her  misconduct  without  precise  knowledge  of  every  act,  and 
coiild  not  afterwards  raise  a  divorce  on  the  ground  that  she  confessed  to 
nineteen  acts,  but  he  had  discovered  that  she  had  been  guilty  of  twenty. 

Effect  of  Condonation. — Condonation  of  an  offence  completely  blots  it 
out  as  a  ground  of  Divorce  {q.v.).  But  it  does  not,  contrary  to  the  opinion 
of  Fraser  {H.  &  W.  ii.  1179),  prevent  the  condoned  adultery  being  referred 
to  in  a  subsequent  action  of  divorce,  for  the  purpose  of  throwing  light  upon 
doubtful  conduct  subsequent  to  the  condonation  (Iiohcrtson,  1888,  15  E. 
1001.  See  Collins,  ut  suj^m).  Nor  does  it  bar  the  husband  from  raising  an 
action  of  damages  against  the  paramour  {Macdonald ,  1885,  12  E.  1327). 

Pleading  and  Practice  as  to  Condonation. — It  ought  to  be  pleaded  on  the 
record,  but  if  the  facts  proved  at  the  trial  establish  condonation,  it  is 
pars  jud ids  to  refuse  divorce  (Fraser,  H.  &  JV.  iL  1183:  Ciirtis,  1854,  4 
Sw.  &  Tr.  234  ;  but  see  Suffgate,  1859,  1  Sw.  &  Tr.  492).  The  plea  may  be 
stated  by  creditors  (Greenhill,  1822, 1  S.  296,  2  Sh.  App.  435).  It  is  not  the 
duty  of  the  Lord  Advocate  to  iusist  in  a  plea  of  condonation  which  has 
been  stated  by  the  defender  and  subsequently  withdrawn  {Palston,  1881, 
8  E.  371).  In  most  cases  the  proof  as  to  adultery  is  taken  first,  but  in 
special  circumstances  the  plea  of  condonation  might  be  treated  as  a  pre- 
liminary plea  {Greenhill,  ut  supra  ;  Taylor,  1832,  10  S.  680).  In  a  singular 
case,  in  which  the  Lord  Ordinary's  interlocutor  granting  divorce  was  re- 
called, a  plea  of  condonation  since  its  date  was  adnutted  as  relevant  as  to 
acts  of  adultery  which  the  Lord  Ordinary  had  held  not  proved  (Pohertson, 
1888, 15  E.  1001). 

[See  Bankt.  i.  5.  129 ;  Ersk.  i.  6.  45  ;  Bell,  Prin.  s.  1531  :  Fraser,^.  &  W. 
ii.  1176 ;  Sanchez,  10.  5.  19 :  10.  14.  1 ;  J.  Voet,  24.  2.  5 ;  Walton,  //.  &  W. 
48,  54 ;  Bishop,  Marriage  &  Divorce,  ii.  s.  269.] 


ConfarrcatiO. — According  to  early  Eoman  ideas,  marriage  neces- 
sarily implied  the  complete  subjection  of  the  person  and  property  of  the 
wife  to  the  marital  power  (manus)  of  the  husband.  Gains  (Inst.  i.  112  seq.} 
describes  three  modes  by  which  this  power  might  be  conferred.  The  most 
ancient  of  them  was  the  religious  ceremony  of  confarrcatio,  which  united 
tlie  parties  in  marriage  by  solemnly  admitting  the  wife  to  participate  in 
the  sacrificial  observances  (sacra)  of  the  husband's  family.  The  name  is 
derived  from  the  ritual  employed,  the  chief  feature  being  the  offering  of 
a  cake  of  spelt  (far)  to  Jupiter  in  the  presence  of  ten  witnesses ;  the 
celebrants  were  the  pontifex  maximus  and  the  priest  of  Jupiter  (Jlawen 
dialis) ;  and  a  set  form  of  words  was  used  wliicb  has  not  been  preserved. 
The  nature  of  the  rite  indicates  that  it  was  of  pre-Eoman  origin,  and  that 
it  was  confined  exclusively  to  members  of  the  patrician  gentes.  It  was 
only  the  issue  of  a  confarreate  marriage  who  were  eligible  for  certain 
priestly  dignities ;  and  the  sacredness  of  the  tie  is  furtlier  shown  by  the 
fact  that,  if  circumstances  arose  warranting  a  divorce,  an  equally  solemn 
religious  ceremony,  known  as  diffareatio,  waS  employed  for  the  dissolution  of 
the  marriage. 

In  the  mature  Eoman  law,  "free"  marriage,  i.e.  marriage  unaccom- 
jjanied  by  manus,  displaced  the  older  conception.  Such  a  marriage  was 
constituted  by  simjjle  consent,  and  gave  the  wife  ample  independence.  It 
is  probable  that  the  practice  of  covfarrcatio  would  have  ceased  much  earlier 
than  it  did,  had  it  not  been  artificially  kept  alive  for  the  purpose  of  pro- 
viding persons  with   the   necessary   qualification   for   filling   the   priestly 
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offices  (Tac.  Ann.  iv.  10).     It  finally  dipappearecl   ^vitll  the  overthrow  of 
paganism. 


Confession. — See  Admissions  and  Confessions. 
Confident  Person. — See  Conjunct  or  Confident. 


Confidential  Communications.— l.  Bdwcen  Parties  on 

the  same  Side  of  (hr  Cause. — Coinnnuiicatioiis,  verbal  or  written,  between 
parties  {Rose,  18-47,  10  D.  156;  Tannett,  Walker,  &  Co.,  1873,  11  M.  931); 
or  between  tlie  counsel  and  agents  of  parties  {Stein  &  Marshall,  1804,  M. 
12443;  1805,  M.  App.  "Proof,"  No.  1),  who  are  enfia<j;cd  on  the  same  side 
of  a  cause,  e.rj.  as  co-defenders,  are  privileged.  The  privilege  has  been 
extended  to  the  reports  to  a  railway  company  by  its  servants  with  reference 
to  an  accident  {Stuart,  1896,  33  S.  L.  W.  731  ;  cf.  Wark,  1855,  17  D.  526; 
1859,  3  Macq.  407,  noticed  below). 

2.  Betivcen  a  Client  and  his  Legal  Adviser. — In  England,  the  privilege 
extends  to  all  communications  passing  between  a  client  and  the  legal 
adWser  whom  he  has  professionally  employed,  in  the  course  and  for  the 
purposes  of  that  employment.  It  is  not  necessary  that  they  should  be 
made  in  relation  to  a  litigation,  either  actual  or  prospective  {Grecnow/h, 
1  Myl.  &  K.  103,  per  Ld.  Chan.  Brougham;  Fearsc,  1  De  G.  &  Sm.  25; 
Laicrcnce,  4  Drew.  485,  appr.  in  Minet,  L.  R  8  Ch.  Ajip.  361).  In  Scotland, 
it  is  undoubted  that  such  communications,  made  with  reference  to  proceed- 
ings contemi)latod,  tlireatened,  or  instituted,  are  privileged  {Lady  Bath's 
Exrs.,  12  Nov.  1811,  F.  C. ;  Gavin,  1830,  9  S.  213;  Jeirvis,  1841,  S'D.  990; 
Rose,  ut  supra;  Wark,  ut  supra;  Hay,  Thomson,  &  Blair,  1858,  20  D.  701); 
but  authorities  conflict  as  to  whether  they  are  equally  favoured  when  not 
made  in  eausd  (cf.  Bower,  28  May  1810,  F.  C. :  Kinloch,  1795,  Hume,  ii. 
350;  Ersk.  iv.  2.  25,  Ivory's  Note;  Burnett,  436;  2  Al.  469,  with  Leslie, 
1760,  5  Bro.  Supp.  874,  and  the  cases  next  cited).  The  more  recent  dieta  go 
to  sanction  the  adoption  of  the  English  rule  {Lumsdaine,  1828,  7  S.  7,  per 
Lords  Allowav  and  Pitmilly :  M'Cou:an,  1852,  15  D.  229,  per  L.  J.  C.  Hope 
and  Ld.  Wood;  Munro,  1858,  21  D.  103,  per  Ld.  Pres.  ]M-Ncill.  See,  how- 
ever, per  Ld.  Dcas  in  that  case,  and  per  Ld.  Ardmillan  in  Fowler,  1872,  44 
So.  Jur.  332  ;  alVd.  1874, 11  S.  L.  E.  485).  It  is  thought  that  the  same  prin- 
ciples api»ly  in  the  case  of  a  memorial  for  counsel's  opinion,  and  the  opinion 
itself  (Bfll,  Prin.  s.  2254;  Thomso7i's  Trs.,  1823,  2  S.  262;  Clark,  1824,3 
Murray,  455;  see  Dickson,  s.  1075).  AVhether  communications  are,  or  are 
not,  confidential,  depends  solely  upon  their  nature,  and  not  upon  any  under- 
taking, r.y.  a  promise  of  secrecy  {Leslie,  Bower,  vt  supra).  The  privilege 
does  not  cease  on  the  termination  of  the  employment :  it  is  perju'tual  {Lady 
Bath's  E.rrs.,  lit  supra:  JIi/slop,  1816,  1  Murra}',  17;  ll'iyht.  1828,4  ^lurray, 
587  ;  Taylor,  s.  927.  Cf.,  however.  Fowler,  nt  sujn-a,  per  Ld.  Deas).  It  is  con- 
fined to  communications  between  the  client,  his  relations,  or  witnesses  {Le.^lie, 
1760,  5  l)ro.  Sujip.  874  ;  Alison,  ii.  470.  Contra  3ri(ekenzie,  2  Curt.  Eccl.  Cas. 
866  ;  Taylor,  s.  932).  and  his  professional  legal  advisers,  i.e.  counsel,  law 
agents,  and  tlieir  clerks  (Dickson,  s.  1665);  and  appears  to  apply  where 
they  pass  through  the  medium  of  a  third  person,  at  all  events  in  cases 
where  such  mecliation  is  unavoidable  {Campbell,  1823,  2  S.  139:  Jarvis, 
1841,  3  D.  990  :  Hope,  1845,  2  Broun,  465  (as  to  this  la.st  case,  see  below). 
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See,  hov^ever,  Stuart,  1836,  14  S.  836,  and  Burnett,  438,  noting  Kinloch's 
case).     In  England,  this  view  has  received  eliect  in  the  case  of  an  inter- 
preter (Tavlor,  s.  920).     This  protection  does  not  extend  to  reports  by 
mc(Ucal  advisers  to  insurance  companies  (M'Donald,  1881,  8  E.  3o7) ;  or  to 
connnunications  with  men  of  business,  not  lawyers,  e.g.  factors  (Mitchell, 
1843,   7    D.    382),   bankers   (Loijd,   2    Car.   &   P.    329),   and    accountants 
(  Wright,  1831,  10  S.  139);  or  made  to  a  lawyer  not  employed  professionally 
{ar€cnongh,ut  supra,  per  Ld.  Chan.  Brougham  ;  Davie,  1881, 4  Coup.  450) ;  or 
to  a  non-i.rofessional  person,  employed  as  a  law  agent  {Stuart,  nt  sv/pra). 
Except,  perhaps,  in  reference  to  impending  criminal  proceedings  {Gavin, 
1830,  9  S.  213  :  HoiJe,  ut  supra  ;  see  Stuart,  ut  supra.     Macdonald  observes 
(p.  459,  note  3)  that  no  al>solute  rule  can  be  laid  down).     Information 
acquired  l>y  a  counsel  or  law  agent,  not  in  the  course  of  his  employment, 
but  from  independent  sources,"  is  not  privileged  (Hume,  ii.  350 ;  Burnett, 
435:  ]\Iore,  Notes,  415;   Wamphray's  Crs.,  1675,  M.  347;  K  of  Northesk, 
1680,  M.   353;   D.   of  Roxhurghc,  1753,  Elch.  "  Witness,"   No.   37).     The 
privilege  is  the  client's,  not  the  agent's.     The  latter  is  bound  to  respect  it 
( Dell,  Frii}.  s.  2254 ;  Hyslop  and  Wight,  ut  supra ;  Kerr,  1 822, 3  Murray,  141 ; 
Udu-ards,  1823, 3  Murray,  371).    A  like  principle  applies  as  between  a  trustee 
and  the  agent  to  the  trust,  in  a  question  between  the  former  and  the  bene- 
ficiaries (Provnn,  1830,  8  S.  797).     It  may  be  ended  by  waiver,  express  or 
implied  {Forteith,  1821,  2  ]\Iurray,  467  ;  Nolle,  1843,  5  D.  723),  e.g.  where  the 
client  calls  his  agent  as  a  witness  (15  Vict.  c.  27,  s.  1 ;  cf.  Forteith,  tit 
supra).     Eefusal  to  waive  it  raises  no  adverse  presumption  {Wentv:orth,  10 
H.  L.  C.  589).     As  to  the  application  of  the  rule  where  a  law  agent  acts  for 
two  parties  in  the  same  transaction,  see  D.  of  Hamilton,  25  May  1819,  F.  C; 
Kid,  1842,  5  D.  193  ;  Bogle,  1844,  6  D.  682  ;  Taylor,  s.  920.     The  privilege 
is  subject  to  exceptions  :  (1)  Where  the  legal  adviser  is  examined  as  a  haver 
in  an  action  of  exhibition  or  under  a  commission  and  diligence,  he  is  bound 
to  answer  questions  {KirJcwood,  1627,  M.  342  ;  Rollocls,  1666,  M.  344  ;  Bath- 
qate,  1666,  1  Bro.  Supp.  521;  Scott,  1737,  M.  358,  Elch.  "Witness,"  No.  7; 
1749,  1  Pat.  App.  441 ;  cf.  Wamphray's  Crs.,  1675,  M.  347,  as  to  a  counsel's 
deposition  in  an  action  of  proving  of  the  tenor),  or   produce  documents 
(Ca^nphell,  1823,  2  S.   139;  Fisher,  1827,  6   S.  330),  whenever  his  client 
would  have  been  similarly  bound.     (2)  Communications  l)etween   a  legal 
adviser  and  his  client  regarding  a  transaction  entered  into  by  the  former 
for  the  latter  in  the  course  of  legal  proceedings,  e.g.  the  compromise  of  an 
action,  are  admissible  in  oider  to  jirove   the  former's  authority  and   the 
terms  of  the  transaction  {Jaffray,  1835,  13  S.  1112;  Kid,  1842,  5  D.  193). 
Similarly,  commission  has  been  granted  to  recover  correspondence  between 
defenders  and  their  law  agent  in  order  to  show  that  the  pursuer's  claim  was 
intunated  to  the  defenders,  and  that  they  knew  of  it  {Anderson,  1859,  21  D. 
654).     (3)  The  protection  does  not  secure  fraudulent  transactions  from  dis- 
closure, nor  does  it  extend  to  consultations  with  a  legal  adviser  with  a  view 
to  the  commission  of  fraud  or  crime  (Buruett,  435  et  seq. ;  M'Leod,  1744, 
M.  16754,  Elch.  "Witness,"  No.  26;  Keith,  1684,  ]\I.  354;  M'Lcan,  1838,  2 
Swin.  183;  Humphreys,  1839,  Swinton's  Eep. ;  Kid,  ut  supra:  Liglis,  1843, 
5  D.  1029 ;  Millar,  1856,  19  D.  142 ;  cf.  Jarvis,  1841,  3  D.  990,  and  Munro, 
1858,  2]  D.  103).     As  to  the  apx^lication  of  the  principle  in  transactions 
struck  at  bv  the  Act  1621,  c.  18,   see  M'Cowcm,  1852,   15  I).  229,  494; 
Dickson,  s.  1679.    (4)  Under  the  Bankruptcy  Act,  1856  (19  &  20  Vict.  c.  79, 
8s.  90,  91),  and  the  Bankrupty  and  Cessio  Act,  1881  (44  &  45  Vict.  c.  22,  s. 
10 ;  see  also  43  &  44  Vict.  c.  34,  s.  9  (2) ),  the  bankrupt's  law  agent  (see 
■   Paul,  1855, 17  D.  457  ;  A.  B.  v.  Binny,  1858,  20  D.  1058)  may  be  examined, 
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and  is  bound  to  answer  all  lawful  questions  regardinj,'  the  estate  or  affairs 
of  the  bankrupt  (Saivers,  1858,  21  U  153 ;  Tod's  Tr.,  1872,  10  M  980). 

3.  Commii/tications  made  to  a  Spiritual  or  }fedical  Adviser. — The  question 
whether  confessions  made  to  a  cler;j;ynian  are  privileged  has  not  been  made 
the  su]»ject  of  express  decision  in  Scotland  (Hume,  ii.  335,  350;  2  Al.  471, 
537,  580;  cf.  Ross,  1859,  3  Irv.  434;  M'Lavghlin,  1863,  4  Irv.  273).  In  a 
very  special  case  {Hope,  1845,  2  r)roun,  405),  a  confession  made  to  a  jailer, 
who  had  constituted  himself  the  legal  and  spiritual  adviser  of  the  }»risoner, 
and  hud  been  tiie  medium  of  comnmnication  between  her  and  her  friends 
regarding  her  defence,  was  held  to  be  privileged.  In  England,  it  has  been 
ruled  that  they  are  not  protected  {Gilham,  1  Moo.  P.  C.  C.  180  ;  see,  however, 
Best,  s.  583  d  seg.).  At  the  same  time,  eminent  judges  have  indicated  that 
they  would  not  enforce  the  strict  letter  of  the  law  (Lu  Barrel  1  Pea.  77, 
per  Ld.  Kenyon;  Broad,  3  C.  &  P.  518,  per  Best,  C.  .J. ;  GriJ/i)i,  6  Cox,  Cr. 
Ca.  219,  per  Alderson,  15.  Cf.  Hai/,  2  F.  &  F.  4,  per  Kill,  -T.  See  also 
Taylor,  s.  910,  note  0). 

Communications  made  to  a  medical  adviser,  even  in  llie  strictest  pro- 
fessional contidence,  have  been  held  not  to  be  privileged  (Hume,  ii.  350 ; 
Burnett,  4;'>8 ;  2  Al.  470;  Tait,  387;  D.  of  Kingston,  1770,  20  St.  Tri.  572; 
A.  B.,  1857,  14  D.  177). 

4.  Communications  hcturen  Husband  and,  Jl  'ij'e. — Such  commuuications  are 
privileged  (16  Vict.  c.  20,  s.  3;  see  Fraser,  iT  tfc  W.  ii.  1150;  Taylor,  s. 
909  A.);  and  it  is  thought  that,  notwithstanding  the  limitation  in  the 
Statute  to  such  matters  as  are  communicated  "  during  the  marriage,"  the 
privilege  subsists  after  the  dissolution  of  the  marriage  l)y  death  or  divorce 
{Monroe,  Peak.  Ad.  Cas.  221,  as  explained  by  Ld.  Ellenborough  in  Avcson, 
6  East,  192,  and  as  confirmed  in  O'Connor,  4  Man.  &  (r.  435;  see  Best,  58 
S.  580).  A  bankrupt's  wife  may  be  examined  on  matters  relating  to  his 
estate  (19  &  20  Vict.  c.  79,  s.  90;  Savrrs,  1858,21  D.  153).  It  has  not 
been  settled  in  England  to  what  communications  made  during  marriage  the 
privilege  extends  (Taylor,  s.  910,  citing  Commonvxalth  v.  Sairp,  29  Am.  St. 
R  405,  where  the  whole  subject  is  discussed). 

5.  Communications  bctu-een  Fuhlic  Ojficicds. — Secrets  of  State  and  all  com- 
munications between  Government  and  its  officers  are  protected  from  dis- 
closure on  grounds  of  public  policy  (Best,  s.  578).  It  has  been  held  in 
England  that,  in  a  pulJic  prosecution,  a  witness  cannot  be  asked  to  disclose 
whether  he  was  the  informer,  or  who  the  informer  was,  unless,  in  the 
opinion  of  tlie  presiding  judge,  such  disclosure  is  necessary  to  establish  the 
innocence  of  the  accused  {Marks,  L.  IL  [1890],  25  Q.  B.  13.  494 :  see  also 
Hardy,  24  How.  St.  Tr.  704;  Watson,  32,  ih.  82 ;  Briant,  15  'M.  &  W.  109). 
The  Scots  rule  appears  to  be  that  the  Lord  Advocate  is,  except  in  prosecu- 
tions for  treason,  and  for  ofTcnces  against  the  revenue  laws,  compellable  to 
disclose  the  name  of  his  informer,  and  to  produce  his  information.  A\  here, 
however,  he  declares  that  such  disclosure  would,  in  the  particular  case,  be 
prejudicial  to  the  public  interest,  the  Court  will  refuse  to  allow  it  (Hume,  ii. 
134;  Henderson,  1853, 15  D.  292:  cf.  Arthur,  1895,  22  P.  417,  and  Earl,  1822, 
1  Sh.  App.  237,  per  Ld.  Chan.  Elilon).  The  privilege  protects  investigations 
at  the  Crown's  instance  with  a  view  to  criminal  proceedings  (//(?.s// ?<//.>•,  1890, 
18  E.  244:  Jfcdcrow,  1892,  20  P.  210  ;  Arthur,  ut  supra).  It  is  subject  to 
exception  in  a  case  of  "great  and  overwhelming  necessity"  (Donald,  1844, 
6  D.  1255  ;  Arthur,  ut  supra).  A  person  who  hond  fide  makes  an  unfounded 
complaint  is  sulliciently  protected  by  the  issue  which  the  person  suing  him 
must  take  (Arhuckle,  1815,  3  Dow,  100  ;  Henderson,  ut  supra). 

On  the  same  grounds,  the  evidence  of  jurymen,  after  their  discharge,  is 
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regarded  as  inadmissible  to  show  that  tlie  verdict  does  not  correctly 
represent  the  result  at  whicli  the  jury  arrived  (Piric,  1890,  17  E.  1157; 
Hume,  ii.  420;  Dickson,  ss.  1042-44:  Taylor,  s.  944).  It  seems  that  they 
are  competent  witnesses  as  ordinary  observers  of  wliat  happened  during  the 
trial  (Dickson,  s.  1645).  Hume  doubts  whether  their  evidence  is  ad- 
missible as  to  an  averment  that  the  Clerk  of  Court  had  made  a  material 
error  in  recording  the  verdict  (Hume,  ii.  430  ;  Dickson,  s.  1646). 

The  privilege  does  not  extend  to  a  clerk  to  the  Property  Tax  Com- 
missioners, notwithstanding  the  terms  of  his  oath  (Lrc,  3  Camp.  337). 

A  member  or  olhcer  of  either  House  of  Parliament,  or  a  shorthand 
writer  employed  therein,  cannot,  without  permission  of  the  House,  be  forced 
to  disclose  what  took  place  within  its  walls  (Taylor,  s.  946 ;  PlunMf,  29 
How.  St.  Pr.  71 ;  Chuhh,  3  C.  &  K.  75). 

Under  State  secrets  are  included  State  papers,  e.g.  treaties  with  foreign 
powers,  official  communications  between  the  heads  of  public  departments, 
etc.  (Bcatson,  5  H.  &  N.  838 ;  Taylor,  s.  947).  The  privilege  covers  such 
documents  as  the  report  of  a  Government  inspector  {Sturrock,  1849,  12  D. 
166;  cf.  Gibson,  1896,  33  S.  L.  E.  638),  the  instructions  issued  by  the 
Inland  Eevenue  to  their  officers  {Tievney,  1896,  23  E.  512),  and  even  to  a 
letter  containing  a  character  written  to  a  public  department  (unreported 
case  cited  by  Taylor,  s.  947).  Further,  it  applies  to  official  communications 
between  public  officers  regarding  the  conduct  of  their  subordinates  (  Wyatt, 
Holt,  N.  P.  C.  299 ;  Cooks,  2  Stark.  183 ;  Greirj,  1826,  4  Murray,  70 ;  cf.  Gib- 
S071,  1822,  3  Murray,  220  ;  Edwards,  1823,  3  Murray,  369),  e.g.  to  the  corre- 
spondence between  the  East  India  Company  and  the  Board  of  Control  {Smith, 
1  Phil.  50  ;  Pi,ajnh  of  Coorg,  29  Beav.  300),  the  report  of  a  military  commis- 
sion {Home,  2  B.  &.  B.  130),  and  the  minutes  of  the  Board  of  Excise 
{Young  &  Co.,  27  Feb.  1816,  F.  C. ;  see  also  Lcven,  1818,  1  Murray,  356; 
1822, 1  Sh.  App.  179,  commented  upon  in  Earl,  1822, 1  Sh.  App.  229,  per  Ld. 
Chan.  Eldon). 

According  to  a  recent  judgment  of  the  Court  of  Appeal  in  England 
{Hughes,  9  T.  L.  E.  92),  the  Court  will  not  enforce  production  of  a 
document  owned  by,  or  in  the  custody  of,  the  department  of  a  Minister  of 
State  or  public  ofhcial,  if  he  claim  the  privilege  (see  Arthur,  1895,  22  E. 
417  ;  Earl,  ut  supra).  It  may  be  that  if  he  did  not  himself  attend  the  trial, 
but  sent  a  subordinate  with  the  papers,  the  judge  would  himself  decide 
the  question  of  privilege  {Beatson,  5  H.  &  N.  838 ;  see  al&o  Dickson,  1  F.  &F. 
425,  commented  upon  in  Da.wkins,  L.  E.  8  i}.  B.  272  ;  Taylor,  s.  947). 
The  privilege,  as  resting  upon  reasons  of  pu])lic  policy,  cannot  be  waived  by 
the  witness  or  haver  {Arthur  and  Earl,  ut  supra;  see  also  Little,  1847,  9  D. 
737,  per  L.  J.  C.  Hope  and  Ld.  Cockburn  on  the  question  of  enforcing  the 
rule  even  in  face  of  waiver  by  a  public  official). 

It  is  in  accordance  with  the  principle  of  the  rule  that  secondary  evidence 
of  a  document  entitled  to  the  privilege  is  inadmissible  to  prove  its  contents 
(6'ra?^,  1823,  3  Murray,  347 ;  Taylor,  s.  948). 

[Tait,  384  et  seq. ;  Dickson  on  Evidence,  ss.  1642-89  ;  Kirkpatrick, 
Digest,  ss.  172, 182  ;  Taylor  on  Ecidcnce,  9th  ed.,  ss.  908-48  ;  Best  on  Evidence, 
7th  ed.,  ss.  578-86  ;  Stephen,  Digest,  5th  ed.,  art.  110  et  seq.] 

See  Books  ;  Commission,  Pkoof  j3Y  ;  Evidence  ;  Witness. 


Confirmation  by  a  Superior.— /n^mZ^c^on/.— This  sub- 
ject is  now  largely  of  historical  interest  only,  but  a  knowledge  of  it  is 
necessary  to  the  proper  understanding  of  the  4th  section  of  the  Convey- 


CONFlKMATlUX  BY  A  SUPERIOR  187 

ancing  (Scotland)  Act,  1874.  The  features  of  the  Scots  system  of  land- 
rights  were  that  the  sovereign  was  vested  with  the  character  of  original  and 
supreme  proprietor  of  tlie  land  ;  tliat  he  from  time  to  time  made;  grants  to 
subjects  as  vassals  ;  and  that  these  vassals  gave  subordinate  rights  to  others, 
thereby  becoming  subject-superiors,  with  the  grantees  as  vassals,  who  might 
also,  in  turn,  constitute  further  subaltern  relationships  f)f  superior  and  vassal. 
The  condition,  or  reddendo  or  facicndo,  of  all  grants,  where  not  expressed, 
was  military  service  ;  the  position  of  superior  and  vassal  was  not  adected  by 
sul)infeudation,  and  each  superior  in  turn  was  entitled  to  exact  the  services 
from  his  immediate  vassal,  and  was  accordingly  entitled  to  have  a  vassal  who 
could  perform  them ;  but  at  a  very  early  period  in  the  history  of  tlie  system 
the  superior  became  bound  to  enter  the  heir,  sul)ject  to  tlie  payment  or 
exaction  of  certain  cusimllies.  lie  was  not,  however,  bound  to  enter  a 
stranger,  and  in  this  he  was  protected  by  the  casualty  of  recognition 
declared  by  the  Act  David  ii.  c.  34,  which  was  the  total  forfeiture  of 
the  feu  to  the  superior  in  the  event  of  the  vassal  alienating  more  than 
half  the  feu  to  a  stranger  {i.e.  anyone  other  tiian  the  heir  at  law,  or 
heir  under  an  enfranchised  destination)  without  the  consent  of  the 
superior. 

The  same  principles  applied  to  hiench  holdings.  Charters  of  confirmation 
were  frequently  grante<l  in  favour  of  burghs,  confirming  the  grants  pre- 
viously made,  but  conhrmation  in  the  sense  used  in  this  article  had  no 
place  in  burgage  holdings.  See  Allodial;  Blench;  Burgage;  Feudal 
System,  etc. 

Superiors  continued,  notwithstanding  the  introduction  of  a  reddendo  of 
agricultural  and  other  services  and  payments  and  of  blench  holdings,  to 
exercise  their  right  of  refusing  consent  to  the  substitution  of  new  in  place 
of  old  vassals  ;  but  after  a  time  it  became  usual  to  receive  the  new  vassal, 
or  "  singular  successor,"  on  payment  of  a  fine.  By  an  Act  of  Alexander  n. 
(Thomson's  Aeh,  i.  371),  power  was  given  to  the  Sheriff  to  sell  a  debtor's 
lands,  the  purchaser  to  hold  of  the  Crown  or  subject-superior  in  the  same 
manner  as  the  debtor  had  done,  the  superior,  however,  ha\ing  a  right  of 
pre-emption.  An  Act  of  1469  (c.  3)  introduced  apprisings,  and  provided 
that  the  over-lord  (superior)  should  receive  the  a])priser  as  tenant  (vassal) 
on  payment  of  a  year's  rent :  the  Act  of  1672  (c.  TJ)  also  placed  adjudgers 
in  this  position,  and  that  of  1681  (e.  17)  extended  the  right  to  purchasers 
at  judicial  sales.  These  enactments  did  not,  however,  apply  to  the  ordinary 
purchaser,  who,  while  his  right  remained  unrecognised  by  the  superior,  was 
exposed  to  the  risk  of  a  second  conveyance  by  tlie  seller,  and  other  contingen- 
cies. AVith  a  view  to  the  purchaser's  safety,  the  practice  was  introduced  of 
having  two  separate  dispositions,  or  charters,  by  a  seller  to  a  purchaser,  one 
with  a  holding  a  me  desnperiore  mco  and  the  other  with  a  de  me  holding,  the 
latter  being  intended  merely  as  a  temporary  title.  On  these  an  indefinite 
sasine  wasexpede,  whieh,  wiien  ascribed  to  the  de  mc  conveyance,  gave  the 
disponee  a  valid  title  to  tiie  dominium  utile,  holding  of  the  disponer  as 
superior,  and  the  right  of  property  was  thus  safe.  When  the  right  was  after- 
wards recognised  by  the  superior  by  confirmation,  the  de  me  charter  was 
dropped  out  of  the  progress.  Had  both  rights  been  completed  separately, 
there  would  have  been  two  estates,  one  of  property  and  another  of  superior- 
ity, requiring  consolidation.  After  a  time  (about  the  year  1600)  only  one 
conveyance  came  to  be  granted,  containing  an  obligation  to  infeft  a  me  de 
superiore  meo  vcl  de  me,\n\  as  it  was  subseciuently  expressed,  a  me  rel  de  mc. 
Infeftment  was  taken  on  the  indefinite  precept  of  sasine  in  like  manner, 
and  this  constituted  a  valid  base  right  in  the  person  of  the  disponee  as  from 
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*the  date  of  the  infeftment.  When  confirmation  was  obtained,  the  right  was 
rendered  pahlic  and  equivalent  to  an  infeftment  on  a  precept  granted  by 
the  superior  himself.  Down  to  the  year  1747  (when  the  Act  after  mentioned 
was  passed),  however,  tlie  ordinary  disponee  had  no  direct  remedy  in  the 
event  of  the  superior  refusing  an  entry.  An  alternative  holding  was  not  a 
contravention  of  a  prohibition  against  subinfeudation  (Colquhoim,  1867,  5 
Macp.  773).  Such  a  holding  was,  however,  sometimes  expressly  prohibited 
by  the  feu-right. 

Charter  of  Coxf/rmatiox. — Ilistori/. — The  original  purpose  of  this 
charter  was  that  sovereigns,  barons,  and  prelates  might  ratify  the  grants  of 
their .  predecessors.  Subsequently  it  was  used  to  express  the  superior's 
consent  to,  subinfeudation,  so  as  to  prevent  forfeiture  of  the  rights  of  sub- 
vassals  on  tlie  forfeiture  of  the  original  grant.  More  recently  the  purpose 
was  to  dissolve  the  relation  of  the  vassal  to  his  superior,  and  to  recognise 
the  new  vassal  in  his  place.  Tlie  cliarter  was  of  very  ancient  origin,  and  a 
form  is  given  in  the  Styles  of  Marculfus  (circa,  G60).  Examples  of  it  amongst 
us,  applied  to  its  original  purpose,  will  be  found  in  the  registers  of  the 
religious  houses  (c.fj.  Confirmation  Charter  of  David  i.  to  Abbey  of  Dunferm- 
line, 1127-9,  Eeg.  de  Dunf.  p.  3-4). 

Foi-m. — The  deed  ratified  and  confirmed  the  right  granted  to  the  pur- 
chaser or  other  disponee,  and  the  sasine  following  on  it.  In  its  original 
form  it  confirmed  the  lands  ;  then  it  became  the  practice  to  engross  at  length 
in  the  charter  the  writs  confirmed  ;  and  subsequently  to  narrate  the  various 
conveyances  and  infeftments,  and  specially  confirm  them,  declaring  the  con- 
firmation to  be  as  effectual  as  if  the  whole  writs  had  been  verbatim  inserted 
in  the  charter. 

Acts  of  1847. — By  the  Lands  Transference  Act  of  this  year,  sec.  6,  it  was 
provided  that  a  person  duly  infeft  under  a  title  capable  of  being  made 
public  by  confirmation,  should  be  entitled  to  compel  entry  in  this  manner 
by  the  form  of  process  therein  provided  for.     The  vassal  had  to  show  the 
terms  of  the  holding,  and  to  pay  or  tender  the  duties  or  casualties.     The 
superior  was  entitled  to  insert  clauses  of  tencndas  and  reddendo  and  the 
conditions,  etc.,  unless  these  were  specified  or  duly  referred  to  in  the  sasine  ; 
but  if  so  specified  or  referred  to,  these  were  not  to  be  inserted  at  length 
without  the  vassal's  consent.      Sec.    7   provided  that    the  charter  should 
confirm  the  lands  therein  contained  themselves  and  the  sasine  in  favour  of 
the  person  receiving  the  charter,  and  that  it  might  be  expressed  in  the 
form  of  Schedule  D  ;  and  further,  that  in  whatever  hnlile  form  expressed, 
it  should  be  held  to  confirm  in  favoiu'  of  such  person  the  whole  dispositions, 
sasines,  etc.,  necessary  to  be  confirmed,  although  not  enumerated.     The  Act 
also  contained  provisions  (s.  8),  where  the  superior's  title  was  incomplete, 
for  the  vassal  applying  to  the  Lord  Ordinary  on  the  Bills  to  ordain  the 
superior  to  complete  his  title  and  grant  an  entry,  under  pain  (where  the 
reddendo  did  not  exceed  £5)  of  forfeiture  ;  or  (s.  9)  to  authorise  an  applica- 
tion  to  the   Crown,  prince,  or  mediate  superior,  for  an  entry  as  in  vice  of 
the  immediate  superior,  so  long  (s.  10)  as  the  latter  remained  unentered, 
and  thereafter  until  a  new  entry  in  favour  of  the  vassal  or  his  successors 
should  be  requisite.     There  were  also  provisions  for  the  relinquishment  of 
the  superiority  ;  and  that  the  over-superior's  rights  were  not  to  be  affected 
or  extended,  etc.  (s.  11  et  serj.). 

The  Crown  Charters  Act  of  1847  contained  provisions  as  to  the  mode  of 
obtaining  Crown  charters.  Tt  provided  (s.  21)  for  charters  of  confirmation 
being  granted,  combined  with  precepts  for  infefting  the  heir ;  for  the 
charters  (s.  25)  being  in  the  English  language  ;   and  for  conditions,  etc., 
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being  referred  to  (ss.   26,  27);  and  forms  of  charters  of  confirmation  were 
contained  in  Schedule  0,  2  and  ."!. 

Ejfed  of  Coiijiriiudiun. — CcHilirniation  of  a  dc  me  infeftment  protected 
the  sub-vassal  frcjni  the  forfeiture  of  his  feu  on  his  immediate  suj)orior 
incurring  the  casualty  of  recognition  or  other  forfeiture  of  his  right,  Ijut  it 
did  not  raise  the  sub- vassal  into  the  position  of  vassal.     Conlirmation  of  an 
a  mc  infeftment,  on  the  other  liand,  completely  divested  the  former  vassal ; 
operated,  in  the  absence  of  reservation,  a  discharge  of  all  l)y-past  casualties 
and  duties  {Tailors  of  Glasgovj,  1831,  13  \).  1073);  and  invested  the  new 
vassal  in  the  full  right  and  place  of  vassal,  with  his  obligations.     The  confir- 
mation, assuming  that  there  was  no  mid-impediment,  operated  rrlro,  so  that 
tlie  infeftments  conlirmed  were  renderinl  as  ell'ectual  from  their  date  as  if  they 
had  proceeded  on  the  superior's  precept,  and  that  although  a  person  whose 
infeftment  was  confirmed  had  died  before  the  confirmation  (M'Dou-cll,  1793, 
Mor.  8807;  Lockliart,  1837,16  S.  76).     The  f/c  7?ic  holdint,' was  com])letely 
evacuated.    A  m id-ivipcdimcnf,  however,  prevented  confirmation  so  operating. 
Thus,  if  two  persons  onerously  and  in  good  faith  acr[uir('d  liie  same  lands, 
the  one  who  first  obtained  infeftment,  assuming  that  subinfeudation  was 
not  prohibited,  was  preferable  as  regards  the  property,  and  held  the  same 
(de   mc)  of  the  disponcr;  l)ut  as  regards  the  i-iglit  held  of  the  disponer's 
superior  (a  me),  the  Hrst  infeftment  conlirmed,  although  last  in  date,  was 
preferable  to  the  otiier  (1578,  c.  66;  Ersk.  ii.  7.   14).      In  these  circum- 
stances the  first  confirmed  infeftment  operated  as  an  impediment  to  the 
confirmation  of  the  second  ((7a r^Z/ur,  1839,  2  I).  185;  revd.  1843,2  Bell's 
App.  129).     No  mid-imi)ediment  was,  however,  created  ])y  the  mere  infeft- 
ment until  the  superior  intervened.     Nor  was  a  mid-impediment  created  by 
the  superior  granting  a  precept  of  dare  constat  in  favour  of  the  heir  of  the 
disponer.    The  heir  was  cadem.  ijersona  cum  dcfuncto ;  and  the  disponee  could 
at  any  time  supersede  him,  as  he  could  the  ancestor.     The  precept  of  clarc 
constat  could  only  take  up  the  superiority  left  in  the  ancestor,  and  tliat  right 
had  been  evacuated  by  the  confirmation  of  the  disponee's  infeftment  (i^^Z/e?'- 
ton,  1833,   12  S.   117).     If,  however,  the  holding  was  a  me  only,  an  infeft- 
ment carried  nothing  until  confirmed,  and,  in  case  of  double  conveyances, 
both  containing  a  me  holdings,  the  infeftment  first  confirmed  carried  the 
plenum  dominium  (Bovjand,^1824:,  3  S.  196;  1827,  5  S.  903;  afi'd.  1830, 
4  W.  &  S.  177).     In  competition  of  rights  completed  by  confirmation,  the 
preference  depended,  in  the  case  of  Crown  holdings  previous  to  1858,  on  the 
date  of  sealing,  and  subsequently  on  the  date  of  the  charter  :  and  in  holdings 
of  subject-superiors,  on  the  date  of  delivery  of  the  charter,  subject  to  the 
provision  of  the  Titles  Act  of  1860,  after  referred  to. 

Confirmation  and  Resignation. — A  title  was  frequently  completed 
by  a  charter  of  resignation  and  confirmation,  and,  in  doing  so,  errors  were 
occasionally  committed  which  voided  the  charter  and  the  infeftment 
following  thereon.  Thus  A.,  publicly  infeft,  disponed  to  B.,  who  took  infeft- 
ment on  A.'s  precept,  and  disponed  to  C.  C.  resigned  on  A.'s  unexecuted 
procuratory,  and  obtained  from  tlie  superior  a  charter  confirming  B.'s  base 
infeftment,  and  of  resignation.  The  charter  was  null  as  regards  the 
resignation,  because  B.'s  base  infeftment  was  rendered  public  by  the  confir- 
mation, and  A.  was  thereby  totally  divested  both  of  property  and 
su})eriority,  leaving  nothing  to  resign  on  his  procuratory.  The  proper 
method  was  to  infeft  C.  on  B.'s  precept,  and  confirm  the  two  disposi- 
tions and  sasincs  (or,  subsequent  to  1847,  the  lands  and  the  last 
sasine),  or  to  resign  on  B.'s  procuratory  after  his  infeftment  was  con- 
firmed.    The  confirmation  iu  all  cases  properly  terminated  with  the  sasine 
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in  favour  of  tlie  grantor  of  the  procuratory  on  which  it  was  desired  to 


resign. 


Writ  of  Coxfirmatiox. — Act  of  1858. — The  Titles  to  Land  Act  of  this 
year,  while  it  did  not  abolish  instruments  of  sasine,  rendered  them  no  longer 
necessary,  introduced  the  recording  of  the  dispositions,  etc.,  or  notarial 
instruments  (ss.  1  and  2),  and  provided  for  a  writ  of  confirmation  in  the 
form  prescribed  (Schedule  E)  being  w^ritten  on  the  recorded  deed,  sasine, 
or  notarial  instrument,  which  confirmation  was  declared  by  the  Act  to  be 
in  all  respects  as  effectual  as  a  charter  of  confirmation.  Sec.  6  was 
applicable  to  Crow  n  huldings,  and  sec.  7  to  lands  held  of  subject-superiors. 
The  vassal  required  to  pay  or  tender  the  proper  duties  and  casualties,  and, 
in  the  case  of  lands  held  of  a  subject-superior,  produce  a  charter  showing 
the  icncndas  and  reddendo.  Sec.  10  provided  for  a  reference  to  the  tenendas 
and  reddendo  in  charters  by  progress.  The  charter  of  confirmation  w^as  not, 
however,  abolished.  Where  the  investiture  imposed,  or  should  thereafter 
impose,  a  prohibition  against  subinfeudation,  or  an  alternative  holding, 
this  was  not  affected  by  the  Act  (s.  28). 

Act  of  1860. — The  Titles  Act  of  this  year  (s.  36)  provided  that  where 
the  investiture  contained  such  a  prohibition,  the  conveyance  or  instrument 
should,  if  an  entry  was  expede  within  twelve  months  of  the  date  of  such 
conveyance  or  instrument,  have  the  same  preference  from  the  date  of 
recording  the  conveyance  or  instrument  as  if  the  same  contained  an  a  me 
vel  de  me  holding,  and  the  investiture  contained  no  such  prohibition. 

Act  of  1868. — The  Titles  to  Land  Consolidation  Act,  1868,  practically 
re-enacted  the  various  provisions  just  referred  to.  In  particular,  by  sees. 
82  and  83  it  re-enacted  the  provisions  as  to  writs  of  confirmation,  and  it 
provided  in  Schedules  T,  Nos.  3  and  4,  forms  of  a  writ  and  of  a  charter  of 
confirmation.  By  sec.  6  the  provision  of  the  Act  of  1860  above  mentioned 
was  re-enacted. 

Act  of  1874  (s.  4). — Aholition  of  the  Rcncvxd  of  Investiture. — The  enact- 
ments of  the  Act  of  1868,  so  far  as  relating  to  the  charter  or  writ  of 
confirmation,  are  impliedly  revoked^  by  this  section  of  the  Conveyancing 
Act,  1874,  w^hich  provides  that  where  lands  (which,  under  the  inter- 
pretation clause,  include,  briefly  stated,  all  heritable  property)  have 
been  feued,  whether  before  or  after  the  commencement  of  the  Act, 
it  shall  not  (subs.  1),  notwithstanding  any  provision  in  any  statute 
or  deed,  be  necessary,  in  order  to  the  completion  of  the  title  of 
any  person  liaving  a  right,  whether  by  succession,  bequest,  gift,  or 
conveyance  (including  decree,  etc.),  that  he  shall  obtain  from  the  superior 
(including  the  Crown,  prince,  mid-superior)  any  charter,  precept,  or  other 
writ  by  progress,  and  it  shall  not  be  competent  for  the  superior  to 
grant  any  such  writ ;  it  being,  however,  provided  that  the  Act  shall  not 
prevent  the  granting  of  charters  of  novodamus,  precepts  or  writs  from 
Chancery,  or  of  dare  constat,  or  writs  of  acknowledgment.  Some  doubt  was 
expressed  (Mowbray's  Analysis,-^.  13)  as  to  the  meaning  of  "precepts  or 
writs  from  Chancery,"  but  it  is  clearly  settled  by  practice  that  the  Crown 
is  in  the  same  position  as  a  subject-superior. 

Infftment  to  imi^ly  Entry  tvith  Su2Jerior  (suIjs.  2). — This  subsection  pro- 
vides that  every  proprietor  who  was  at  the  comencement  of  the  Act,  or  shall 
thereafter  be,  duly  infeft  in  the  lands,  shall  be  deemed  and  held  to  be  as  at 
the  date  of  the  registration  of  such  infeftment  in  the  appropriate  register  of 
sasines,  duly  entered  with  the  nearest  superior,  whose  estate  of  superiority 
is,  according  to  the  previously  existing  law,  not  defeasible  at  the  will 
^  And  expressly  revoked  by  tlie  Statute  Law  Revision  Act  of  1893. 


CONFlIiMATION  OF  EXECUTOliS  191 

of  the  proprietor  so  in f eft,  to  the  same  effect  as  if  the  superior  had 
granted  a  writ  of  conlirniation,  and  tliat  whether  the  superior's  title, 
or  that  of  any  over-buperiur,  is  cmuplute  or  not;  but  such  implied 
entry  shall  not  confer  or  confirm  any  rights  more  extensive  than  those  in 
the  original  charter  or  feu-right,  or  in  the  last  charter  or  writ.  The  sub- 
section contahis  several  further  provisions  ])roLccting  tlie  I'ights  of  parties, 
e.<j.  it  ])rovides  that  it  sliall  not  validate  suljinfcudation  where  it  has  been 
eiicctually  ])rohibited  ;  and  that  the  previously  entered  vassal  shall  continue 
personally  liable  for  the  feu-duty  and  other  obligations  until  notice  of 
change  of  ownershi})  is  given,  as  therein  provided  for. 

Implied  Entrji  nut  to  affect  or  extend  the  liights  of  Superiors  (subs.  3). — 
This  subsection  provides  that  such  implied  entry  shall  not  prejudice  the 
right  of  the  superior  to  any  casualties,  feu-duties,  or  arrears  of  feu-duties, 
due  at  ov  prior  to  the  date  of  such  entry ;  and  the  rights  and  remedies_  of 
the  superior,  at  law,  or  under  the  fcni-right,  for  recovering  and  making 
efi'ectual  such  casualties,  feu-duties,  and  arrears,  or  for  irritating  the  feu 
oh  non  solutum  canoncm,  and  all  the  obligations  and  conditions  in  the  feu- 
rights  exigible  by  the  superior,  in  so  far  as  these  may  not  have  ceased  to 
be  operative  in  consequence  of  the  Act  or  otherwise,  shall  continue  to  be 
available  ;  but  such  implied  entry  shall  not  entitle  any  sujicrior  to  any 
casualty  sooner  than  he  could  by  the  law,  prior  to  the  Act,  or  by  the 
conditions  of  the  feu-right,  have  required  the  vassal  to  enter,  or  pay  such 
casualty  irrespective  of  his  entering.  Conditions  made  after  the  com- 
mencement of  the  Act,  prohibiting  subinfeudation,  or  against  an  alternative 
manner  of  holding,  are  null  (s.  22). 

It  is  probable  that  a  receipt,  without  reservation,  granted  by  a  superior 
to  an  impliedly  entered  vassal  for  composition  or  relief  duty,  will  be  held 
to  operate  a  discharge  of  all  by-past  casualties  and  duties,  on  the  principle 
of  the  case  of  Tailors  of  Glasejoio,  above  cited. 

[Itoss,  Led.  ii.  p.  215  et  seq. ;  Menzies,  p.  609,  629  et  seq.;  Bell,  led.  p.  731 
et  seq. ;  and  Acts  and  authorities  above  cited.] 

Confirmation  of  Executors. — Erskine  defines  the  con- 
firmation of  an  executor  as  "  a  sentence  of  the  judge  competent,  authorismg 
an  executor,  one  or  more,  upon  making  inventory  of  the  moveable  estate, 
and  debts  due  to  the  deceased,  to  sue  for,  recover,  possess,  and  administer 
the  whole,  either  for  behoof  of  themselves,  or  of  others  interested  therein. 
"Where  an  executor  named  by  the  deceased  is  authorised  by  the  judge,  it 
is  called  the  confirmation  of  a  testament-testamentary ;  and  when  the  judge 
confers  the  office  of  executor  upon  a  person  of  his  own  nomination,  it  is 
styled  the  confirmation  of  a  testament-dative  "  (iii.  9.  27).  The  confirmation 
of  an  executor  is  the  ratification  of  his  appointment ;  the  appointment 
itself  is  made  either  by  the  deceased,  as  in  the  case  of  an  executor-nominate, 
or  by  decree  of  the  Court  in  favour  of  the  person  or  persons  entitled  to  the 
office,  as  in  the  case  of  an  executor-dative.  The  ell'ect  of  confirmation  is  to 
give  the  executor  confirmed  a  title  to  uplift  and  administer  the  moveable 
estate  of  the  deceased  as  given  up  in  the  inventory  upon  which  the  con- 
firmation proceeds.  Trior  to  the  Statute  4  Geo.  iv.  c.  98,  confirmation  was 
necessary  to  vest  the  estate  of  a  deceased  intestate  in  his  next  of  kin. 

Who  may  Apply  for  Confirmation. — (1)  Executor-Xominate. — A  person 
who  is  nominated  as  executor  by  the  deceased  in  a  valid  testamentary 
writing  has  the  first  right  to  be  confirmed  as  executor,  the  Sheriif,  as 
Commissary,  being  judge  of   the  formal  validity  of  the  deed.     Where  a 
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testator  has  appointed  certain  persons  to  be  his  trustees,  without  expressly 
nominating  them  his  executors,  they  are  entitled  to  confirmation  as 
executors-nominate,  if  the  general  tenor  of  the  deed  shows  it  to  have  been 
the  testator's  intention  tliat  they  should  administer  the  estate  and  perform 
the  functions  of  executors  {Martin,  1892,  19  R  474).  But  nomination  as 
trustees  does  not  necessarily  infer  nomination  as  executors,  and  a  testator 
may  appoint  a  diHerent  person  to  be  his  executor  from  those  whom  he 
nominates  as  his  trustees  (see  Martin,  ut  supra).  Where  a  testator  had 
appointed  certain  persons  as  "  trustees  and  executors,"  and  afterwards  by 
a  codicil  appointed  another  as  "  trustee  "  in  the  place  of  one  who  had  died, 
it  was  held  that  the  latter  was  entitled  to  confirmation  as  executor  along 
with  the  others  (see  Buchan,  1879,  G  E.  509,  G  E.  (H.  L.)  44).  A  nomina- 
tion as  "judicial  factor  to  carry  out  the  purposes  of  this  trust,"  or  a  grant 
of  "  power  to  see  the  will  executed,"  is  sufficient  to  confer  a  right  to  con- 
firmation as  executor-nominate  {Tod,  1890,  18  E.  152  ;  JDundas,  1837,  15  S. 
427).  It  is  not  necessary  that  the  executor-nominate  should  be  mentioned 
by  name  in  the  will,  so  long  as  he  is  sufficiently  designed  to  make  his  identi- 
fication possible.  Thus  the  holder  of  a  particular  office  may  be  nominated. 
So  also  the  right  to  the  office  may  be  conferred  by  the  testator  upon  a 
class  of  persons,  such  as  his  "  children  "  or  his  "next  of  kin."  In  such  a 
case,  those  members  of  the  class  who  ask  for  confirmation  must  be  able  to 
account  for  the  absence  of  the  others,  by  producing  evidence  that  they 
have  declined  the  office,  or  are  otherwise  incapable  of  performing  the 
duties.  A  testator  can  empower  someone  else,  e.g.  a  beneficiary,  to 
nominate  executors,  or  can  nominate  one  executor  with  power  to  him  to 
name  another ;  and  assumed  trustees,  or  trustees  appointed  by  the  Court 
under  the  Trusts  Act  of  1867,  are  entitled  to  confirmation  along  with  the 
original  trustees. 

(2)  Executor-Dative. — Where  there  is  no  executor-nominate,  or  where 
the  executor-nominate  has  failed  or  has  declined  to  come  forward  for 
confirmation,  the  office  may  be  conferred  by'  the  Sheriff',  as  Commissary, 
upon  one  or  more  of  the  following  persons  in  their  order :  {a)  The 
universal  disponee,  who  takes  under  a  general  disposition  and  settlement ; 
(h)  the  next  of  kin  of  the  deceased;  (c)  the  relict;  {d)  creditors  of  the 
deceased ;  (e)  a  legatee.  The  last  two  classes  follow  the  others,  as  acting 
only  for  their  own  interest  and  not  for  behoof  of  all  concerned.  At  one 
time  it  was  customary  for  the  procurator-fiscal  to  apply  for  the  appoint- 
ment when  none  of  those  entitled  to  it  came  forward ;  but  now  the  usual 
practice  in  such  circumstances  is  the  appointment  of  a  judicial  factor  by 
the  Court  to  administer  the  estate,  upon  the  petition  of  anyone  interested 
in  the  executry.  The  consul  of  any  foreign  State  may  apply  for  power  to 
administer  the  property  of  any  subject  of  that  State  who  has  died  in  this 
country,  leaving  no  one  hero  .who  is  entitled  to  administer  it.  The  power 
granted  to  such  consul  may  be  "  limited  in  such  manner  and  for  such  time 
as  to  the  Court  shall  seem  fit"  (24  &  25  Vict.  c.  121,  s.  4).  Formerly  the 
next  of  kin  of  the  deceased  had  the  first  claim  to  the  office  of  executor, 
even  though  he  had  no  beneficial  interest  in  the  estate,  but  now  he  cannot 
compete  with  a  general  disponee  {Crawford,  1755,  Mor.  3818).  The  gift 
of  a  liferent  of  the  whole  estate  does  not  put  the  donee  in  the  position  of 
a  general  disponee  (see  M'Goivn,  1835,  14  S.  105).  But  the  want  of  a 
beneficial  interest  does  not  disqualify  the  next  of  kin  for  the  office,  in  the 
absence  of  competition  by  anyone  having  a  better  claim  {Bones,  18G6, 
5  M.  240),  The  whole  next  of  kin  have  a  right  to  be  confirmed  as  joint 
executors,  and,  by  the  Intestate  Moveable  Succession  Act  of  1855  (18  Vict. 
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c.  23,  8.  1),  the  children  of  a  predeceasing  next  of  kin  may  be  confirmed 
when  none  of  the  next  of  kin  compete  for  the  office.  The  father  of  a 
deceased  intestate,  taking  an  interest  in  the  succession  under  the  Act  of 
1855,  is  entitled  to  be  conjoined  with  the  next  of  kin  in  the  office  of 
executor  {Wehster,  1878,  G  K.  102).  The  mother  of  a  deceased  intestate, 
though  not  entitled  to  compete  with  the  next  of  kin,  may  obtain  con- 
firmation in  the  absence  of  anyone  having  a  preferable  title  (Muir,  1876, 
4  K.  7-1).  A  surviving  liusl)and  or  wife  has  an  intei'est  in  the  predeceasing 
spouse's  estate  which  is  sutlicient  to  enable  him  or  her  to  obtain  confirma- 
tion, but  not  in  competition  with  the  next  of  kin,  whose  right  is  preferable 
(Stewart,  1890,  17  R.  707;  Campbell,  1892,  19  R  563).  The  domicile  of 
the  deceased  decides  the  question  who  is  the  next  of  kin  (see  Hastings, 
1852,  14  D.  489  ;  also  Wkiffcn,  1872,  10  M.  797).  The  moveable  estate  of 
a  deceased  intestate  vests  in  his  next  of  kin  by  mere  survivance,  even  if 
they  die  before  confirmation  (4  Geo.  iv.  c.  98,  s.  1);  and  the  right  thus 
vested  can  be  assigned,  giving  the  assignee  a  title  to  be  conjoined  as 
executor-dative  with  the  next  of  kin  of  the  deceased  {Webster,  1878,  6  R. 
102).  The  assignee  of  a  legatee  has  also  an  interest  which  will  entitle 
him  to  confirmation  {MucplLerson,  1855,  17  D.  358).  Under  the  Act  of 
Sederunt,  13  Feb.  1730,  an  officer  of  the  Court,  such  as  a  judicial  factor  or 
curator  bonis,  has  a  right  to  confirmation  where  his  ward  has  a  beneficial 
interest  in  the  estate,  but  only  when  no  one  else  who  has  a  title  to  be 
confirmed  comes  forward  (see  Martin,  1892,  19  R.  474).  Minors,  or  even 
pupils,  may  be  confirmed  or  decerned  executors,  either  in  their  own  names 
or  along  with  their  tutors  and  curators  {Johnstone,  1838,  16  S.  541). 

Proccdnrc  in  Confirmation. — The  cases  of  an  executor-nominate  and  an 
executor-dative  diller  in  two  respects.  The  executor-nominate  is  appointed 
by  the  deed  of  the  testator,  and  only  requires  the  ratification  of  his  appoint- 
ment by  the  Commissary  judge,  while  the  executor-dative  is  appointed 
by  decree  of  the  judge.  The  executor-dative  also  must  find  caution,  while 
the  executor-nominate  need  not. 

The  procedure  in  confirmation  in  either  case  is  similar,  though  not 
identical.  The  judge  before  whom  the  proceedings  are  taken  is  now  the 
Sheriff  of  the  county  in  which  the  deceased  was  domiciled  at  the  date  of 
his  death.  By  the  Sheriff  Courts  Act  of  1876  (39  &  40  Vict.  c.  70,  s.  35), 
the  Commissary  Courts  in  Scotland  were  abolished,  and  the  whole  powers 
and  jurisdiction  of  the  Commissary  Court  in  each  commissariot  were  trans- 
ferred to  the  Sheriff  as  Commissary.  Where  the  domicile  of  the  deceased 
at  the  date  of  his  death  was  out  of  Scotland,  or  where  he  had  no  fixed  or 
known  domicile,  the  application  for  confirmation  must  be  made  to  the  Com- 
missary of  Edinburgh. 

An  executor-nominate,  wlm  wishes  confirmation,  lodges  with  the  Clerk 
of  Court  the  deed  which  contains  his  nomination,  together  with  any  other 
testamentary  writings  which  the  deceased  may  have  left  dealing  with 
his  moveable  estate.  At  the  same  time  he  lodges  an  inventory  of  the 
whole  personal  estate  of  the  deceased  wheresoever  situated,  and  he  makes 
oath  or  aftirmation  that  these  deeds  are  the  only  deeds,  so  far  as  known  to 
him,  which  the  deceased  left,  dealing  with  his  personal  estate,  and  that  the 
inventory  contains  the  whole  personal  estate  so  far  as  known  to  him.  This 
oath  or  affirmation  must  be  made  before  the  Commissary  or  his  depute,  or 
the  Commissary  Clerk  or  his  depute,  or  before  any  commissioner  appointed 
by  the  Conmiissary,  or  before  any  magistrate  or  justice  of  the  peace  within 
the  United  Kingdom  or  the  Colonies,  or  any  British  consul  (^21  &  22  A'ict. 
c.  56,  s.  11).     The  inventory,  which  must  be  written  on  an  ad  valorem 
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stamp,  must  iuclude,  for  the  purposes  of  the  Stamp  and  Fmance  Acts,  any 
moveable  estate  of  which  the  deceased  was  at  the  date  of  his  death  com- 
petent to  dispose  (57  &  oS  Yict.  c.  30,  ss.  2,  22  (2-a)  )  ;  and  also  any  money 
secured  on  heritable  property  in  Scotland,  or  contained  in  bonds  excluding 
executors,  which  last  is  moveable  for  the  purposes  of  the  Acts  (23  Vict.  c. 
15,  ss.  3,  -4,  6  ;  23  &  2-J:  Vict.  c.  80,  ss.  1-8).  The  Acts  do  not  apply  to  feu 
duties  and  other  permanent  periodical  payments  which  are  made  real 
burdens  upon  land,  when  payment  of  a  capital  sum  of  money  is  not  thereby 
secured.  (Forms  of  inventories  are  supplied  by  the  Inland  lievenue 
Department,  and  may  be  afterwards  stamped.)  See  Estate  Duty. 
Property  held  in  trust  by  the  deceased  does  not  fall  to  be  included  in 
the  inventory.  By  the  Customs  and  Inland  Revenue  Act  of  1881 
(-44  Vict.  c.  12,  s.  28),  it  is  competent  for  any  person  applying  for  pro- 
bate or  letters  of  administration  in  England  or  Ireland,  or  exhibiting  an 
inventory  in  Scotland  regarding  the  estate  of  a  person  domiciled  in  the 
United  Kingdom,  to  state  in  his  affidavit  the  fact  of  such  domicile, 
and  to  deliver  therewith,  or  to  annex  thereto,  a  schedule  of  the  debts 
due  by  the  deceased  to  persons  resident  in  the  United  Kingdom,  and  of 
the  funeral  expenses ;  and  in  such  a  case,  for  the  purposes  of  the  duty  to 
be  charged,  the  aggregate  amount  of  the  debts  and  funeral  expenses  so  set 
forth  shall  be  deducted  from  the  value  of  the  estate  as  given  in.  The  debts 
thus  scheduled  must  be  debts  which  are  payable  by  law  out  of  the  estate 
contained  in  the  inventory,  and  must  not  be  voluntary  debts  due  on  the 
death  of  the  deceased,  or  payable  under  any  instrument  which  was  not 
hondfide  delivered  to  the  donee  twelve  (44  &  45  Vict.  c.  12,  s.  38)  months 
before  death,  or  in  respect  of  which  any  real  estate  may  be  primarily 
liable.  No  deduction  is  allowed  for  debts  incurred  by  the  deceased,  or 
encumbrances  {i.e.  heritable  securities  or  other  debts  or  payments  secured 
on  heritage)  made  by  him,  unless  such  debts  or  encumbrances  were  in- 
curred or  created  hond  fide  for  full  consideration  in  money  or  money's 
worth  wholly  for  the  deceased's  own  use  and  benefit,  and  take  effect  out  of 
his  interest,  nor  for  any  debt  in  respect  whereof  there  is  a  right  to  re- 
imbursement from  any  other  estate  or  person,  unless  such  reimljursement 
cannot  be  obtained,  nor  more  than  once  for  the  same  debt  or  encumbrance 
charged  upon  different  portions  of  the  estate  (57  &  58  Vict.  c.  30,  s.  7, 
subs.  1).  No  deduction  will  be  allowed  in  the  first  instance  for  debts 
due  to  persons  resident  outside  the  United  Kingdom,  unless  they  were 
contracted  to  be  paid  in  the  United  Kingdom,  or  charged  upon  property 
situated  therein,  except  out  of  the  value  of  personal  property  of  the 
deceased  out  of  the  United  Kingdom  in  respect  of  which  duty  is  paid.  But 
the  duty  may  be  repaid  if  the  commissioners  are  satisfied  that  the  personal 
property  of  the  deceased  situated  in  the  foreign  country  or  British 
possession  in  which  the  creditor  resides,  is  insufficient  to  meet  the  duty 
(57  &  58 -Vict.  c.  30,  s.  7,  subs.  2).  Wlien  the  testamentary  deeds  and 
the  inventory  have  been  lodged,  and  the  oath  or  alUrmation  taken, 
the  execator-nominate  is  entitled  to  confirmation,  even  though  the  deed 
from  which  he  draws  his  title  is  under  challenge  for  reduction  {Grahmne, 
1822,  1  S.  362 :  Hamilton,  18'88,  10  li.  192).  The  whole  of  the  papers  thus 
lodged  are  recorded  in  the  books  of  the  Court,  and  tlie  Clerk  of  Court  then 
seals,  subscribes,  and  issues  to  the  executor  his  confirmation,  which  gives 
him  authority  to  administer  the  estate.  This  is  known  as  a  testamcnt- 
testamentar.  The  Court  will  only  interfere  to  prevent  the  confirmation  of 
an  executor-nominate  where  there  a])pears  to  be  a  serious  risk  of  the  estate 
being  dissijjated  or  injured  if  it  is  allowed  to  get  into  his  hands.     In  such  a 
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case  tliey  will  a])point  a  judicial  factor,  who  must  find  caution  {Camphell, 
1895,  2:',  R.  00:  see  Hamilton,  1888,  lO  R.  192,  per  Ld.  M'Laren  at 
p.  19S). 

Tlie  procedure  to  be  ailopted  hy  a  [)ursi>u  desirous  of  being  confirmed  as 
executor-dative  is  regulated  by  the  Confirmation  and  I'robate  Act  of  1858 
(21  &  22  Vict.  c.  5G),  as  amended  by  the  Sheriff  Courts  Act  of  187G  (o9  & 
40  Vict.  c.  70).  By  the  former  of  these  Acts,  the  old  process  of  raising  edicts 
of  executry  is  aljolished,  and  for  it  is  suljstituted  the  presentation  of  a 
petition  to  the  Connnissary.  A  form  of  the  petition  is  given  in  Scliedide  A 
of  the  Act.  It  sets  forth  the  date  and  place  of  the  death  of  deceased,  his 
domicile  at  the  dale  of  his  death,  and  the  relatitjnship  or  title  of  the 
petitioner  which  gives  him  a  right  to  apply  for  the  appointment  of  exe- 
cutor, and  closes  with  a  prayer  that  he  may  be  decerned  executor-dative 
(pia  next  of  kin,  or  as  the  case  may  be.  The  petition  is  signed  by  the 
petitioner  or  his  agent.  ^Yhen  the  petition  is  presented,  it  is  intimated  by 
being  affixed  by  the  Commissary  Clerk  to  the  door  of  the  court-house,  or 
some  other  conspicuous  jdace  in  the  court  and  the  Clerk's  ollice,  and  by  the 
Keeper  of  the  Record  of  Edictal  Citaticjns  inserting  the  })articulars  thereof  in 
a  book  kept  by  him  for  the  i)urpose,  and  printing  and  ])uljlishing  the  same 
in  the  form  of  Schedule  B  annexed  to  the  Act.  When  intimation  and 
l)ublication  have  been  made,  the  Clerk  signs  a  certificate  to  that  etlect  upon 
the  petition  in  the  form  "  Intimated  and  published  in  terms  of  the  Statute" 
(39  &  40  Vict.  c.  70,  s.  44).  Nine  days  after  the  petition  has  been  so 
certified,  it  may  be  called  in  Court,  and  the  applicant  may  be  decerned  as 
executor-dative.  The  decree,  which  is  known  as  a  dccrec-dative,  may  be 
extracted  three  days  later,  after  caution  has  been  found. 

The  executor-dative  then  proceeds  to  apply  for  confirmation,  by  jiro- 
ducing  the  extract  decree,  or  by  referring  to  it  as  recorded  in  the  books  of 
the  Court,  lodging  the  whole  testamentary  writings  of  the  deceased,  so  far 
as  dealing  with  his  moveable  estate,  anil  also  lodging  an  inventory  and 
schedule  of  del)ts  similar  to  those  lodge^l  by  an  executor-nominate,  and 
making  oath  or  altirmation  thereto.  The  caution  which  the  executor-dative 
is  called  u])on  to  find  is,  l)y  Statute,  fixed  at  a  sum  not  greater  than  the 
amount  of  the  estate  confirmed  to  (4  Geo.  iv.  c.  98,  s.  2).  The  same  Statute 
provides  that  executors-nominate  shall  not  be  required  to  find  caution. 
On  good  cause  shown,  the  caution  of  an  executor-dative  may  be  fixed  at  a 
lower  sum  than  the  amount  of  the  estate  confirmed  to.  The  liability  of 
the  cautioner  does  not  extend  ultra  fines  invcntnrii.  He  must  be  resident 
in  Seotland,  or  otherwise  subject  to  the  jurisdiction  of  the  Scottish  Courts, 
and  must  not  be  himself  beneficially  interested  in  the  succession.  It  is 
contrary  to  tlu'  practice  of  the  Court  to  accei)t  a  woman  as  cautioner 
{French,  1871,  9  M.  741).  There  does  not  seem  to  be  any  objection  in 
])rincii)le  to  the  acceptance  of  a  limited  company  as  cautioner  for  an 
executor-dative  (see  M'Kiantni,  18S4,  12  R.  184;  ILarley,  1888,  25  S.  L.  R. 
445). 

Where  the  deceased  has  died  possessed  of  personal  estate  in  England  or 
Ireland  as  well  as  in  Scotland,  the  Act  of  1858  provides  a  method  by 
which  the  confirmation  in  Seotland,  whether  of  an  executor-nominate  or 
an  executor-tlative,  may  be  made  etlectual  as  regards  the  English  or  Irish 
estate.  The  fact  that  the  deceaseil  died  domicilii  in  Scotland  is  set  forth 
in  the  affidavit  to  the  inventory,  and  is  inserted  in,  or  noted  on,  the  con- 
firmation by  the  Sheritt'  Clerk,  and  this  insertion  or  note  constitutes  con- 
clusive evidence  of  the  fact  of  the  tlomicile  for  the  purposes  of  the  Act 
(21  &  22  Vict.  c.  56,  ss.  15-17,  as  amended  by  39  &  40  Vict.  c.  70,  s.  41 ; 
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but  see  Hamilton,  1888,  10  E.  192;  Haioardcn,  18G1,  ;".!  L.  J.,  Erub. 
&  Mat.  17.  It  is  tbougbt  that  there  may  be  circumstances  in  which 
an  inquiry  into  the  fact  of  domicile  would  be  allowed).  In  order  to 
make  the  confirmation  eftectual  as  regards  English  or  Irish  estate,  the 
inventory  given  in  must  include  the  English  or  Irish  estate,  the  value  of 
that  estate  being  stated  separately,  and  the  duty  paid  must  correspond 
with  the  total  value  of  the  estate.  It  is  then  only  necessary,  in  order 
to  constitute  a  title  to  the  English  or  Irish  estate,  to  produce  the  con- 
firmation in  the  principal  Court  of  Erobate  in  England  or  in  the  Court 
of  Erobate  in  Dublin,  and  to  deposit  a  copy  thereof  with  the  registrar, 
and  to  get  the  confirmation  sealed  with  the  seal  of  such  English  or 
Irish  Court  (21  &  22  Vict.  c.  56,  ss.  12  and  13).  The  Act  declares  that  a 
confirmation  so  sealed  shall  have  "the  like  force  and  etiecL"  iu  England  or 
Ireland  "  as  if  a  probate  or  letters  of  administration,  as  the  case  may  be,  had 
been  granted  by  "  the  Court  in  England  or  in  Ireland.  It  should  be  noted, 
however,  that  when  probate  or  letters  of  administration  are  granted  in 
England,  they  place  the  validity  of  the  will  as  a  whole  beyond  doubt,  though 
questions  of  construction  are  left  open.  Eut  a  deed  iu  Scotland  may  be  set 
aside  after  an  executor  has  been  confirmed,  and  a  confirmation  sealed  Ijy 
the  English  Court  would  not  have  "  the  like  force  and  effect "  as  probate  or 
letters  of  administration  in  this  respect,  for  it  would  not  be  accepted  as 
conclusive  evidence  of  the  validity  of  the  testamentary  writing.  A  similar 
privilege  is  given,  by  the  14th  section  of  the  Act,  to  the  executors  of  persons 
dying  domiciled  iu  England  or  Ireland  and  leaving  personal  estate  in 
Scotland.  The  probate  or  letters  of  administration  granted  in  England  or 
Ireland,  and  bearing  in  proper  form  that  the  deceased  died  domiciled  in 
that  country,  must  be  produced  in  the  Commissary  Court  in  Edinburgh, 
and  a  copy  thereof  deposited  with  the  Commissary  Clerk,  who  thereupon 
endorses  or  writes  upon  such  grant  a  certificate  to  the  effect  that  the  grant 
has  been  produced  and  the  copy  deposited.  Such  probate  or  letters  of 
administration  have  then  "  the  like  force  and  effect "  as  if  a  confirmation 
had  been  granted  in  Scotland. 

When  the  executor  discovers,  after  confirmation,  that  there  is  some  part 
of  the  deceased's  estate  which  he  has  omitted  to  include  in  the  inventory,  he 
nmst,  within  two  months  of  the  discovery,  lodge  an  additional  inventory 
with  the  Commissary  Clerk,  setting  forth  the  estate  so  discovered,  and 
stating  on  oath  that  the  additional  inventory  contains  all  that  has  been 
discovered.  This  is  known  as  an  eik  to  a  confirmation.  No  new  confirma- 
tion is  necessary.  So  also  where  the  value  of  some  item  in  the  original 
inventory  has  been  understated,  it  may  be  necessary  for  the  executor  to 
eik  to  the  confirmation  tlie  additional  value  of  the  asset  as  ultimately 
realised.  If  the  asset  has  been  actually  reduced  into  possession,  in  spite  of 
its  under- value,  the  executor's  title  to  it  is  good  ;  but  if  it  has  not  been  reduced 
into  possession,  it  is  doubtful  if  the  executor  can  claim  more  than  the  value 
at  which  it  was  estimated  in  the  inventory.     See  Eik  to  a  Confirmation. 

Any  person  interested  in  the  estate  of  the  deceased,  who  is  dissatisfied 
witli  the  inventory  given  up  Ijy  the  executor  who  has  been  confirmed,  on 
the  ground  that  part  of  the  estate  has  been  omitted,  or  that  the  value  has 
been  under-estimated,  may  apply  to  have  himself  confirmed  as  executor  to 
the  deceased  Ad  omissa  vel  male  appretiata  (y.v.). 

Where  an  executor,  who  is  either  sole  executor  or  tlie  last  survivor,  and 
who  is  himself  interested  in  the  estate,  dies  after  confirmation,  but  before 
he  has  reduced  the  whole  estate  into  his  possession,  the  estate,  having 
vested  in  him,  passes  to  his  executors,  and  those  interested  in  the  estate  of 
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tlie  deceased  testator  have  only  a  claim  against  his  representatives  for  their 
share.  By  tlie  modern  practice,  all  executors-dative  are  held  to  have  been 
confirmed  for  bclioof  of  their  own  interests.  But  wheie  an  executor- 
n(jmiiiate,  who  has  himself  no  interest  in  the  estate,  is  contiinied  for  behoof 
of  others,  the  estate  does  not  vest  in  him  (jn  confirmation,  Itut  only  when  it 
is  actually  reduced  into  possession.  On  his  death,  therefore,  if  lie  is  sole 
executor  or  last  surviving  executor,  before  he  has  reduced  the  estate  into 
possession,  the  conlirmation  lapses,  and  it  is  necessary  for  a  new  executor 
to  be  confirmed  ad  non  cxccuta.  Where  there  is  a  substitute  nominee  in 
the  original  testament,  no  new  decerniture  as  executor  is  necessary  ;  but 
where  there  is  no  such  substitute,  the  new  executor  must  apjily  to  be 
confirmed  as  executor-dative  ad  non  cxccuta,  the  procedure  being  the  same 
as  in  an  oidinary  ap[)lication  to  be  confirmed  executor-dative.  Tlie 
inventory  to  be  lodged  must  contain  only  that  part  of  the  estate  which  has 
not  been  realised  by  the  original  executor.  Where  the  estate  has  been 
realised  by  the  original  executoi-,  though  not  distributed,  confirmation  ad 
non  cxccuta  is  not  comi)etent.  The  estate  falls  into  the  position  of  a  lapsed 
trust,  and  those  interested  in  the  distribution  of  the  estate  may  make  good 
their  claim  by  an  action  of  declarator  and  adjudication,  calling  the  heir  of 
the  deceased  executor,  and  concluding  that  the  estate  should  be  adjudged  to 
them. 

An  executor-creditor,  who  is  entitled  to  confirmation  upon  the  failure 
of  an  executor-nominate,  or  of  those  preferably  entitled  to  confirmation  as 
executors-dative,  need  not  be  confirmed  to  the  whole  estate,  but  may  limit 
his  confirmation  to  the  amount  of  the  debt  due  to  him  (4  CJeo.  iv.  c.  98,  s.  4). 
The  procedure  is  the  same  as  in  the  case  of  executors-dative,  and  caution 
must  be  found  to  the  amount  confirmed  to.  Notice  must  be  given  of  the 
application  in  the  Edinhurgh  Gazette,  and  any  one  having  a  preferable  claim 
may  lodge  objections  and  exclude  the  creditor  from  the  office.  Any  other 
creditor  of  tlie  deceased  is  entitled  to  appear  and  claim  to  be  conjoined  as 
executor-creditor,  if  he  can  find  no  other  funds  to  which  he  may  be  con- 
firmed for  satisfaction  of  his  debt.  In  the  event  of  his  being  conjoined  in 
the  office,  he  must  pay  his  share  of  the  expense  incurred.  The  crecUtor,  in 
order  to  exi)ede  confirmation  as  executor-creditor,  must  constitute  his  debt. 
A  judgment  of  an  English  Court  constituting  the  debt  is  sullicient  {Stiven  v. 
3Tei/c7',  18G8,  G  ]\I.  370).  Where  there  is  no  one  against  whom  an  action  of 
constitution  can  be  brought,  the  creditor  may  charge  the  deceased's  next  of 
kin  to  confirm  within  twenty  days,  which  charge  "  shall  be  a  passive  title 
against  the  person  so  charged,  as  if  he  were  a  vitious  intromettor,  unless  he 
renounce,  and  then  the  charger  may  proceed  to  have  his  debt  constitute, 
and  the  hcercditas  jacens  of  moveables  declared  lyable  by  a  decreet 
cognitionis  causa,  upon  the  obtaining  whereof  he  may  be  decerned  executor- 
dative  to  the  defunct,  and  so  affect  his  moveables  in  the  common  form  " 
(Act  1G95,  c.  41 ;  see  Forrest,  18G:3,  1  M.  80G).  An  executor-creditor  who 
is  confirmed  to  more  of  the  deceased's  estate  than  the  value  of  his  debt, 
must  account  for  the  balance  to  those  taking  interest  in  the  estate.  It  is 
competent  for  several  creditors,  either  at  the  same  time  or  successively,  to 
be  confirmed  to  the  same  part  of  the  deceased's  estate.  Each  confirmation 
creates  a  burden  upon  the  estate  to  the  extent  of  the  debt  due  to  the  creditor 
who  is  confirmed,  and,  subject  to  that  burden,  the  estate  remains  liable  to 
be  attached  by  other  creditors  (see  Smith,  1862,  24  D.  1142). 

If  the  next  of  kin  of  a.  deceased  person  "  lyes  out  and  doth  not  confirm," 
his  creditors  may  come  forward  and  claim  to  be  confirmed  as  if  they  were 
creditors  of  the  deceased  (Act  1695,  c.  41).     But  their  diligence  is  post- 
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poned  to  that  of  real  creditors  of  the  deceased,  done  within  a  year  and  a 
day  of  their  debtor's  decease. 

'  Estates  under  £500.— The  Finance  Act,  1894  (57  &  58  Yict.  c.  30, 
s.  16)  applies  to  estates,  the  gross  value  of  which,  without  deducting  debts 
and  funeral  expenses,  does  not  exceed  £500,  the  provisions  of  sec.  34  of 
the  Customs  and  Inland  Revenue  Act  of  1881  (44  Yict.  c.  12),  which  was 
itself  an  extension  of  the  Intestates'  Widows  and  Cliildren-Act  of  1875  and 
the  Small  Testate  Estates  Act  of  187G.  Confirmation  may  be  obtained  to 
such  estates  by  the  executor,  in  whatever  capacity  he  may  take  the  ottice, 
and  wherever  the  domicile  of  the  deceased  may  have  been  at  the  date  of 
his  death,  upon  payment  of  reduced  fees.  Where  the  gross  value  of  the 
estate  does  not  exceed  £300,  the  fixed  duty  is  thirty  shillings  ;  where  it  is 
over  £300  and  not  more  than  £500,  the  fixed  duty  is  fifty  sliillings.  Rut 
by  the  Finance  Act,  1890  (59  e^'  GO  Yict.  c.  28,  s.  17),  where  the  principal 
value  of  the  estate  {i.e.  the  value  after  deducting  debts  and  funeral 
expenses)  exceeds  £100  and  is  less  than  £200,  the  duty  is  one  pound. 

Effect  of  Confirmation  on  Title  to  Sue. — The  nomination  of  an  executor 
in  the  testamentary  writings,  or  his  decerniture  by  the  Commissary,  gives 
him  a  title  to  sue  for  debts  due  to  the  deceased  (Bones,  1860,  5  M.  240),  but 
he  is  not  entitled  to  extract  decree,  nor  can  he  grant  a  valid  discharge  to 
the  debtor  until  he  has  been  confirmed.  A  debtor  of  the  deceased  is  not 
therefore  safe  in  paying  his  debt  to  the  executor  until  confirmation  has  been 
expede  (Taijlor,  1830,  4  W.  &  S.  444;  Buchanan,  1842,  5  D.  211;  see 
Hinton,  1883,  10  R.  1110).  By  22  Met.  c.  30,  persons  paying  in  reliance 
upon  any  instrument  purporting  to  be  a  confirmation  granted  under  the 
1858  Act,  or  in  reliance  upon  such  an  instrument  which  may  be  sealed  with 
the  seal  of  the  English  or  Irish  Court  of  Probate,  or  in  reliance  upon  any 
instrument  purporting  to  be  a  probate  or  letters  of  administration  granted 
by  the  English  or  Irish  Court,  and  having  endorsed  thereon  a  certificate  by 
the  Commissary  Clerk  of  Edinburgh,  "  shall  Ijc  indemnified  and  protected 
in  so  doing,  notwithstanding  any  defect  or  circumstance  whatsoever 
affecting  tJie  \alidity  of  such  confirmation,  probate,  or  letters  of  ad- 
ministration." 

Expenses  of  Confirmation. — The  expenses  of  confirmation  come  off  the 
whole  head  of  the  executry  funds,  and  have  a  preference  over  the  debts  of 
the  deceased  (Ersk.  iii.  9.  46 ;  see  Moncricf,  1713,  Mor.  3945). 

A  calendar  of  all  confirmations  granted  and  inventories  given  in  during 
the  year  in  Scotland  is  published  by  the  Commissary  Clerk  of  Edinburgli 
at  the  end  of  eacli  year,  and  a  copy  thereof  is  sent  by  him  to  every  Sheriff 
Clerk  in  Scotland.  This  calendar  may  be  inspected  by  anyone  upon  pay- 
ment of  a  small  fee  (39  &  40  Yict.  c.  70,  s.  45). 

[Ersk.  iii.  9.  27  ;  Stair,  iii.  8.  54;  Bell,  Prin.  s.  1888  etseq;  Bell,  Convey. 
ii.  1119;  M'Laren,  WU/s  and  Succession,  870 ;  Currie  on  The  Confirmation 
of  Executors.'] 

See  Executor;  Eik  to  a  Confirmation;  Ad  omissa  vel  male  ap- 
PRETiATA ;  Inventory  ;  A'rnous  Intromission. 


Confirmation    of   Trustee    in    Sequestration. 

See  Act  and  Warrant. 


Confiscation. — Confiscation   or   forfeiture   of  a   man's   estate, 
heritable  or  moveable,  or  both,  is  part  of  the  punishment  of  certain  crimes. 
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In  Scotland,  part  of  the  penalty  of  treason  is  confiscation  of  all  the 
convict's  property,  heritable  and  inoveal)le,  to  the  Crown  (7  Anne,  c.  21). 
In  England,  however,  such  forfeiture  does  not  now  follow  on  a  conviction 
of  treason  or  felony  (33  &  34  Vict.  c.  23). 

Conviction  of  a  capital  crime  entails  confiscation  of  the  convict's  move- 
ables. This  is  also  ])art  of  the  itunishiuent  of  the  crimes  of  bigamy,  perjury, 
deforcement,  and  breach  of  arrestment.  Forfeiture  of  moveables,  or  the 
single  escheat,  as  it  is  called,  also  follows  on  a  sentence  of  fugitation  or 
outlawry ;  and  if  the  outlaw  remains  a  year  in  this  condition,  the  superior 
takes  the  liferent  escheat,  i.e.  the  rents  of  the  outlaw's  heritage  during  his 
life,  or  so  long  as  he  remains  a  rebel.  Tiie  vassal,  however,  in  this  case 
retains  the  fee,  and  may  dispose  of  it,  provided  he  does  so  without  prejudic- 
ing the  person  entitled  to  the  liferent  escheat  (Macrae,  1839,  Macl. 
&  E.  G45). 

Trior  to  1748,  confiscation  of  moveables  was  the  penalty  of  being 
denounced  a  rebel,  or  being  put  to  the  horn  for  non-payment  of  a  debt,  or 
non-performance  of  a  civil  obligation.  The  liferent  escheat  was  also  for- 
feited to  the  superior,  so  long  as  the  vassal  remained  a  rebel.  The  Act 
abolishing  ward-holding  (20  Geo.  il.  c.  50)  provided  that  single  and  life- 
rent escheat  should  no  longer  follow  horning  and  denunciation  for  civil 
debts  and  obligations. 

[Mackenzie,  Inst.  ii.  5.  23  ;  Stair,  iii.  2.  15  ;  Ersk.  ii.  5.  53  ;  Hume,  i. 
546;  ii.  482.]     See  Attainder;  Escheat;  Forfeituke. 


Conf  usio. — Where  a  person  becomes,  whether  by  succession  or  by 
singular  title,  the  true  debtor  and  true  creditor  in  the  same  obligation,  the 
one  relation  cancels  the  other,  and  the  obligation  is  ipso  jure  extinguished 
confusionc.  The  scope  of  the  principle  is  not  limited  to  merely  pecuniary 
obligations;  more  broadly  stated,  it  may  take  effect  wherever  there  is  "a 
concourse  of  two  qualities  in  the  same  subject  which  mutually  destroy  each 
other"  (Pothier,  by  Evans,  i.  425).  The  condition  of  the  application  of  the 
rule,  however,  is  ipso  jure  extinction.  Accordingly,  all  cases  of  feudal  rights 
are  excluded  from  its  operation  {Bald,  178G,  Mor.  15084).  Upon  this 
ground,  it  would  appear  that  confusio  cannot  operate  to  extinguish  ground- 
annuals,  which  are  irredeemable  rights  in  land  constituted  by  infeftment 
(Ld.  Kinnear,  Murray,  1890,  18  II.  287,  p.  288 ;  but  see  Ld.  Paitherfurd 
Clark,  p.  290). 

The  principle  takes  effect  where  the  debtor  succeeds  to  the  creditor, 
the  creditor  to  the  debtor,  or  a  stranger  to  both  ;  and  to  the  extent  of  the 
debtor's  interest  (Ersk.  iii.  4.  2:!;  Wrir/hf,  171G,  Mor.  5209;  Ld.  Neaves, 
Love,  1863,  2  M.  \k  31).  The  better  view  seems  to  be  that  wdierever  true 
confusio  operates,  it  operates  to  the  complete  e.dinction  of  obligations,  not 
to  their  mere  temporary  s^^s/w? sio/i  (Ld.  l\ ory,  Blanfyrc,  1858,  20  D.  p.  1196; 
Ld.  Neaves,  Love,  v.s.) ;  for  those  cases  in  which  confusio  is  held  to  produce 
mere  si(s2)ension  will  be  found  to  be,  not  exceptions  to  the  rule,  but  cases  to 
which  the  princiyile  does  not  apply.  In  this  view  it  folh)WS  that  where 
confusio  api)lies,  the  debt  falling  by  operation  of  law,  no  intention  to  main- 
tain the  debt  as  a  separate  estate  by  taking  of  conveyance  or  assignation 
thereto  will  avail  {Muir,  1635,  ^lor.  831  :  Codrimifon,  v.i.:  }[urraij,  v.s.  p. 
288;  BaJfour-Mdvilles  Tr.,  1896,  4  S.  L.  T.  No.  170). 

On  the  other  hand,  where  the  rights  of  debtor  and  creditor  apparently 
centre  in  the  same  person  with  the  effect  of  merely  suspending  the  obliga- 
tion, it  will  be  found  eitlier  that  there  are  two  distinct  legal  characters  or 
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persoiicc  meeting  temporarily  in  him,  or  that  there  coexist  in  his  person 
adverse  interests  preventing  the  absolute  identity  of  debtor  and  creditor, 
and  which  mav  thus  exclude  the  operation  of  the  principle  (Ld.  Corehouse, 
Machcnzic,  1838,  16  S.  p.  324;  L.  J.  C.  Patton,  Flevihuj,  1868,  6  M.  p.  367). 
In  this  class  of  cases  two  courses  are  open  to  the  creditor:  (1)  He  may, 
being  in  titulo  to  do  so,  unconditionally  discharge  the  debt,  in  which  case  the 
principle  will  be  admitted,  and  will  extinguish  the  obligation.  (2)  He  may 
take  an  assignation  or  conveyance  to  the  debt,  in  favour  of  himself,  a  trustee 
or  third  party,  and  thus  maintain  it  as  a  separate  right.  In  such  cases,  if 
the  creditor's  intention  be  ambiguous,  the  presumption  is  generally  against 
confusio  (Ld.  Corehouse,  Mackenzie,  v.s. ;  see  Eankine,  Laiulou-versliip,  622). 
Taking  an  assignation  instead  of  a  discharge  is  evidence  for  {Floning,  v.s.), 
as  the  abstaining  from  doing  so  may  be  evidence  against  an  intention  to 
keep  np  the  debt.  Ifetaining  a  bond  undischarged  is  not  sufficient  evidence 
of  such  intention  (see  Roe/g,  1832,  11  S.  199).  As  to  whether  the  pre- 
sumption differs  in  cases  of  succession  as  opposed  to  assignation  iiifer  vivos, 
see  Ersk.  iii.  4.  27,  note  «.  The  most  ordinary  examples  of  this  duality  of 
character  or  interest  are  cases  where  the  debtor  imperfectly  represents  the 
creditor,  or  vice  versd,  e.g.  heirs  of  entail ;  or  where  the  obligation  is 
accessory,  and  there  is  a  right  of  relief  over. 

Where  an  heir  of  entail  becomes  full  debtor  or  debtor  without  relief,  as 
by  incurring  liability  as  universal  representative  of  the  entailer  {Codrington, 
1824,  2  Sh.  App.  118.  But  see  37  e^-  38  Vict.  c.  94,  s.  12),  or,  being  a  creditor 
of  the  entailer,  succeeds  also  to  the  debtor's  unentailed  estates  (Forbes,  1802, 
M.  App.  voce  Tailzie,  No.  10),  his  predecessor's  debts  are  extinguished  con- 
fusione  in  his  person,  and  cannot  thereafter  be  made  good  against  subsequent 
heirs  of  entail.  No  taking  of  assignation,  or  declaration  of  intention,  how- 
ever clear,  can  here  oust  the  operation  of  the  principle  {Codrington,  v.s.).  On 
the  other  hand,  where  the  heir  in  possession  pays  an  entailer's  debt,  or 
wdiere,  being  a  creditor  in  debt  affecting  the  entailed  estate,  he  afterwards 
succeeds  as  heir  of  entail,  he  becomes  fee-simple  creditor  in  the  debt,  yet 
only  represents  the  debtor  in  a  limited  character ;  accordingly,  if  he  take  a 
conveyance  or  assignation  to  the  debt  in  favour  of  himself  and  his  heirs 
whatsoever  {Cravford,  11  Mar.  1809,  F.  C),  to  a  trustee  (Lcnvrie,  1830,  9 
S.  147),  or  to  a  third  party  (  Welsh,  1837, 15  S.  537),  the  jus  cxigendi,  although 
dormant  during  his  life  or  during  the  coincidence  of  the  lines  of  succes- 
sion, may  afterwards  emerge  and  be  made  good  against  subsequent  heirs  of 
entail  {Craivford,  v.s.;  Gordon,  1757,  Mor.  3045,  11164;  Strathallem,  1828, 
6  S.  881,  p.  883;  see  also  Canninghame,  1680,  Mor.  3038;  Cuming,  1726, 
Mor.  3042  ;  affd.  1  Pat.  103  ;  Macalister,  1865,  4  M.  245  ;  cf.  Burnet,  1756,  2 
Pat.  122).  On  similar  grounds,  the  operation  of  the  principle  was  excluded 
where,  under  the  former  law,  an  apparent  heir,  or  an  heir  liable  preceptione 
hereditatis,  bought  in  adjudications  or  debts  affecting  the  ancestor's  estate 
(Murray,  1728,  Mor,  3043  ;  Burnet,  1693,  Mor.  3040).  An  unconditional  dis- 
charge by  the  heir  (D.  of  Roxburgh,  1825,  1  W.  &  S.  41),  not  accompanied 
by  an  assignation  (Ker,  1728,  Mor.  15551),  will,  however,  as  above  ex- 
plained, extinguish  the  debt  confasione.  The  same  principles  would  seem 
to  apply  in  the  case  of  permanent  improvement  expenditure  charge- 
able against  the  entailed  estate  when  paid  by  the  heir  in  possession  (Temple, 
1706,  Mor,  15355).  This  separation  of  character  and  interest,  however, 
finds  no  place  in  the  case  of  (1)  the  interest  accruing  from  term  to  term 
upon  the  debt  during  the  heir's  possession  (Ld.  Ivory,  Blantyre,  v.s.  p.  1195  ; 
Bell,  Convey,  i.  351)  ;  or  (2)  where  the  principal  debt  is  redeemed,  in  whole  or 
in  part,  from  the  rents  of  the  entailed  estate  (E.  of  Dalhousie,  1713,  M.  9992). 
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Where  a  principal  debtor  succeeds  to  his  creditor,  the  principal  obliga- 
tion, and  consequently  also  tlie  accessory  obligation,  is  extinguislied  con- 
fusionc ;  the  same  result  follows  wliere  tlie  principal  debtor  succeeds  to  the 
cautioner  who  has  paid  the  debt  (see  Hart,  1G30,  Mor.  5566).  Where,  how- 
ever, the  cautioner  succeeds  to  the  creditor,  his  accessory  obligation  alone  is 
extinguished,  and  the  cautioner  may  pursue  the  principal  or  co-cautioners 
upon  the  principal  obligation. 

So,  if  a  creditor  in  a  moveable  de1)t  succeed  as  heir  in  heritage  to  the 
debtor  {Johnston,  1610,  Mor.  3035),  or  the  heir  in  heritage  succeed  to  the 
creditor's  debt  by  singular  title,  there  is  no  proper  concursns  dchiti  et  crcditi, 
for  the  heir  is  only  liable  mhddiaric,  tlie  primary  debtor  being  the  executor. 
And  conversely  where  an  executor  ac(iuires  right  to  an  heritable  debt. 
Where  a  debtor  succeeds  as  next  of  kin  to  the  creditor,  or  vice  versd,  the  point 
of  time  at  which  the  concourse  takes  effect  is  the  expiry  of  six  months  from 
the  date  of  the  defunct's  death  {Elder,  1859,  21  D.  1122).  It  would  seem 
that  sequestration  or  other  diligence  within  the  six  months  will  have  the 
effect  of  creating  an  impediment  and  prevent  the  operation  of  the  principle 
{Elder,  v.s. ;  see  p.  1128). 

See  generally.  Stair,  i.  18,  9  ;  More's  Stair,  cxxxvi ;  Bank.  i.  24,  39  ;  Er.sk. 
Inst.  iii.  4.  23-27 ;  Erin.  iii.  4.  10 ;  Bell,  Erin.  s.  580  ;  liell,  Convci/.  i.  350. 

Where  the  holder  of  a  heritable  bond  purchases  the  lands  over  which 
the  security  is  constituted,  being  allowed  the  amount  of  the  bond  out  of  the 
price  at  settlement,  the  debt  is  extinguished  confusionc,  even  although  the 
bond  remain  undischarged  {Hogg,  1832,  11  S.  199).  The  same  result 
follows  where  a  heritable  proprietor  disburdens  the  property  of  securities, 
even  although  an  assignation  be  taken  to  the  del)t  (Murrai/,  1890,  18  li. 
287  ;  Balfour-Mclvilles  Trs.,  v.s. ;  cf.  Dcnnison,  1873,  1 1  :^I.  392),  or  where  an 
heir  served  to  his  ancestor  buys  up  an  adjudication  during  the  legal  {Burnd, 
1693,  Mor.  3040;  see  also  Eamscnj,  1729,  Mor.  3383;  Eohcrtson,  1751, 
Mor.  3044:  Gordoii,  1750,  Mor.  9597,  at  p.  9605).  But  adverse  in- 
terests in  the  person  of  the  creditor  may  prevent  the  application 
of  the  rule,  and  keep  the  debt  alive  as  a  separate  estate  {Ekming, 
1868,  6  M.  3G3).  Where  there  are  postponed  securities,  if  the  debtor 
clears  otf  prior  charges  by  himself  or  by  his  agent,  the  debt  cannot 
be  kept  up  to  the  prejudice  of  postponed  bondholders  (see  Cottenham, 
L.  C,  Maclccnzic,  1839,  Macl.  &  E.  p.  123  ;  Love,  v.s.  p.  31).  On  the  other 
hand,  wliere  prior  charges  are  retired  by  advances  received  from  a  thud 
party,  the  latter  is  entitled  to  an  assignation  to  the  prior  security,  so  as  to 
maintain  a  preference  over  the  postponed  bondholders ;  and  this  being  in 
substance  a  mere  transfer  of  security  from  the  old  to  the  new  lender, 
co7ifiisio  does  not  apply  {Mackenzie,  1837,  16  S.  311 ;  affd.  Macl.  &  R.  117). 
In  such  cases  the  presumption  is  that  the  prior  charge  is  paid  out  of_the 
new  advances  (i'I/rtr/.r?mc,  Macl.  .'(:  E.  117;  cf.  6'V?Y/o;i,  1731,  Mor.  llo34  ; 
see  Bell,  Erin.  s.  854). 

Where  a  landlord  purchases  a  lease  or  succeeds  to  the  tenant,  or  where  a 
tenant  subsequently  acquires  the  subject  let  in  full  property,  each  term's 
rent  as  it  accrues  is  extinguished  con/x.^nnr,  during  unity  of  ownersliip 
{Blantijre,  1858,  20  D.  1188);  similarly  with  other  obligations  hincindem\f\.QV 
the  lease  (Ld.  Deas,  Blantijre,  v.s.  p.  1200 ;  Bankine,  Leases,  p.  472). 

Servitudes  are  extinguished  confusionc  where  the  same  person  becomes 
proprietor  of  the  dominant  and  servient  tenements  {Donaldson,  1839,  1  D. 
449:  L.  J.  C.  Hope,  Carnegie,  1844,  G  D.  1381,  p.  1390);  the  general  rule 
being  that  no  servitude  can  subsist  in  lands  in  which  there  is  ^unity  of 
ownership — 7'cs sua  ncmini servit  {Ecntoun,  1670,  Mor.  3086;  Inncs,  1542,  Mor. 
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3081.  But  cf.  Smith,  1789,  Mor.  16072  ;  Gale,  Easements  (6th  eel.),  p.  502 
scq.).  Opinion  diflers  as  to  whether  a  servitude  thus  extinguished  requires 
constitution  de  novo,  or  may  not  ipso  facto  revive  by  subsequent  separation 
of  the  dominant  and  servient  tenements.  Erskine's  statement  in  favour  of 
the  former  view  (Inst.  ii.  9.  37 ;  but  cf.  ii.  9.  16)  is  too  broadly  stated,  at 
least  in  cases  where  subsequent  disunion  independently  of  the  will  of  the 
proprietor  may  be  anticipated  (Ld.  Moncreiff,  Donaldson,  v.s.  p.  452),  e.g.  in 
the  case  of  lands  held  on  different  titles  (Preston's  Trs.,  1860,  22  S.  366),  or 
destined  to  a  ditferent  series  of  heirs  (Donaldson,  v.s.).  In  theory,  doubtless, 
the  servitude  is  dejure  extinguished  ;  but  if  it  continue  f/c/«do  (which  in  the 
case  of  most  real  servitudes,  e.g.  oncrisferendi,  aqueduct,  etc., will  be  sufficiently 
apparent),  it  will  revive  on  severance  of  the  tenements  (L.  V.  Inglis,  Walton 
Bros.,  1876,  3  E.  1130,  p.  1133;  Ld.  Lledwyn,  Carnnjic,  v.s.  p.  1399;  cf. 
Borthiciclc,  1668,  Mor.  9632).  The  theoretical  difficulty,  however,  is  un- 
important, as  the  point  may  in  most  cases  be  solved  upon  the  principle  of 
implied  grant.  See  Servitude.  See  as  to  confusion  of  servitudes,  Ersk. 
ii.  9.  37 ; 'Bell,  Prin.  s.  997  ;  Eankine,  Landoinvrxhip,  p.  388. 

Confusion. — The  mixing  together  of  fluids  belonging  to  different 
owners.  The  right  of  ownership  in  the  new  fluid  formed  is  settled  by  the 
same  rules  as  those  laid  down  in  regard  to  Commixtion  (q.v.),  the  mixing 
together  of  solids.  The  doctrine  of  confusion  of  liquids  is  taken  from  the 
Eoman  law.  If  fluids  belonging  to  two  persons  were,  by  mutual  con- 
sent, mixed  together,  the  mixture  was  the  common  property  of  both  of 
them,  even  if  the  liquids  mixed  were  different.  Thus,  if  wine  were  mixed 
with  wine,  the  mixture  is  common  property  ;  if  wine  belonging  to  one  person 
were  mixed  with  honey  belonging  to  another,  the  mead  so  produced  was 
common  property  (Just.  Bk.  ii.'"l.  27 ;  Dig.  xli.  1.  7.  8).  If  the  mixture  of 
fluids  were  accidental,  then  there  was  only  common  property  if  the  fluids 
mixed  could  not  be  separated.  If  they  could  be  separated,  each  party  retained 
the  ownership  of  what  had  originally  belonged  to  him.  If  separation  was 
impossible,  then  each  party  was  entitled  to  a  share  of  the  common  property, 
in  proportion  to  the  amount  and  value  of  the  liquid  contributed  by  him. 
Thus,  if  a  wine  of  good  quality  were  mixed  with  one  of  poorer  quality,  the 
original  owner  of  the  better  wine  would  get  the  larger  share  of  the  new 
wine.  If  one  person  mixes  together  wine  belonging  to  other  persons,  or 
partly  to  himself  and  partly  to  another,  and  forms  a  new  fluid,  the  com- 
ponent parts  of  which  cannot  be  separated,  he  is  the  owner  of  the  new 
liquid,lnit  must  compensate  the  persons  whose  property  he  has  used. — [Bankt. 
ii.  1.  14;  Stair,  ii.  1.  41;  Ersk.  ii.  1.  17;  Bell,  Prm.  s.  1298.]  See  Com- 
mixtion. 


Conjoining"  of  factions.— Court  of  Session. — When  two  or 
more  processes  dealing  witli  tlie  same  subject-matter  come  to  depend 
before  the  same  Court  or  judge,  whether  they  have  both  been  brought 
originally  in  the  same  Court,  or  have  come  to  depend  there  by  remit  or 
transference  oh  contingcntiam,  and  it  appears  to  be  expedient  that  they 
should  be  investigated  and  discussed  together,  they  may  be  conjoined. 
This  is  a  matter  entirely  within  the  discretion  of  the  Court ;  so  much  so, 
that  the  House  of  Lords  declined  to  consider  an  appeal  against  an  inter- 
locutor refusing  conjunction  (North  British  Piailimij,  1862,  4  Macq.  348). 
"  The  cases  may  be  so  complicated,  and  there  may  be  such  ahades  of  dis- 
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tinction  between  the  questions  whicli  tliey  raise,  that  confusion  and  per- 
plexity and  embarrassment  may  be  ])roduced  by  conjoining  them,  or  by 
trying  tliem  t(jgetlier,  and  of  course,  if  there  is  the  least  prospect  of  that, 
the  Court  will  never  do  it.  Dut  if  that  is  not  so, — if  they  raise  one  issue — 
if  the  same  issue  will  try  both  causes, — then  it  is  expedient  that  that  issue 
should  be  tried,  once  for  all,  in  the  two  processes,  and  for  tliat  purpose  the 
processes  should  be  conjoined  "  (L.  J.  C.  Inglis  in  ]).  of  Ihu-clcnch,  l.SG0,4  M. 
475).  The  cases  in  which  the  motion  for  conjunction  is  usually  granted  are 
those  in  which  a  sui)plementary  summons  has  been  raised  to  bring  in  new 
defenders,  or  a  second  reduction  of  the  same  deed  has  been  brought  upon 
different  grounds,  or  cross  actions  have  been  raised  to  try  the  same  c[uestion 
of  right.  It  is  not  necessary  that  the  parties  to  the  two  actions  should  be 
the  same,  if  substantially  the  same  question  is  raised  between  parties  having 
the  same  or  a  similar  interest  (/A  of  Buccleuck,  s^ipra).  On  the  other 
hand,  even  althougli  tlie  parties  are  the  same,  and  the  suljject-matter  of  the 
actions  is  the  same,  if  dilferent  issues  of  fact  are  raised,  the  motion  for  con- 
junction may  be  refused  {Nat'wnal  LVr/uinf/c  Co.,  18G1,  23  D.  1278).  Even 
where  the  other  requisites  concur,  if  the  two  actions  are  at  very  different 
stages  of  progress,  the  Court  may  refuse  to  conjoin.  Where  the  motion  to 
conjoin  actions  having  a  distinct  contingency  is  refused,  the  Court  will 
generally  see  that  tliey  are  put  out  together  at  all  important  stages,  in  order 
to  save  expense  and  repetition  of  argument  and  evidence  ;  or  one  process 
may  be  sisted  and  the  other  proceeded  with.  AVhL-u  actions  have  been 
conjoined,  they  may  at  any  time  be  disjoined  (Turner,  1864,  2  M.  509). 
Conjunction  is  effected  by  enrolling  the  processes  for  the  same  day,  and 
the  Lord  (Ordinary  or  the  Court,  upon  motion,  then  remits  by  interlocutor 
the  suijsequent  process  or  processes  to  the  one  first  called,  and  in  that 
process  pronounces  an  interlocutor  of  conjunction.  The  cases  then  become 
one  process,  and  any  step  taken  aifects  both  or  all  of  them. 

Sheriff  Conrl. — Similar  principles  apply  to  the  conjunction  of  pro- 
cesses in  the  Sheritf  Court  (Dove  Wilson,  Sh.  Ct.  Pr.  25G).  Conjunction 
there  is  effected  by  the  judge  writing  an  interlocutor  of  conjunction  in  both 
actions,  and  thereafter  interlocutors  are  written  on  the  interlocutor-sheet 
of  the  princi])al  or  leading  action,  or  on  a  new  interlocutor-sheet  applicable 
to  the  conjoined  processes.     See  Contingency. 

[See  Ivory,  Forms  of  Process,  i.  161,  ii.  52;  Beveridge,  ii.  509  et  seq.; 
Shand,  Practice,  500 ;  Mackay,  Practice,  i.  522,  Manual,  273  ;  Coldstream, 
Procedure,  99,  152;  Balfour,  Court  of  Session  Practice,  51.] 
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1  86  I  (24  &  25  Vict.  c.  86). — Tiie  })reamble  of  this  Act  was  repealed  by 
the  Statute  Law  Revision  Act,  1892.  Sees.  1  to  5  enabled  a  married 
woman,  deserted  by  her  liusband,  to  obtain  an  order  to  prevent  his 
seizing,  in  virtue  of  his  Jus  makiti  (^2-'"-))  P^'^P^i'ty  which  she  had  earned 
or  acquired  after  the  desertion.  I'ower  to  grant  sucii  orders  was  given  to 
the  Sheritr  by  tlie  Amending  Act  of  1874  (37  &  oS  Vict.  c.  31).  But  the 
Married  Women's  Property  "(Scotland)  Act,  1877  (40  &  41  Vict.  c.  29)  (y.;-.), 
excludes  the  husband's  jus  mariti  and  right  of  administration  from  his 
wife's  earnings;  and  the  Married  Women's  Property  (Scotland)  Act,  1881 
(44  &  45  Vict.  c.  21)  ('/.r.),  excludes  the  jus  mariti  from  a  wife's  whole 
moveable  estate  in  marriages  after  the  Act,  and  in  marriages  before  it  from 
property  acquired  thereafter,  subject  to  the  exception  stated  in  subsec.  1  of 
sec.    3.     Moreover,  sec.  5  of   the   last-named   Act   empowers   the   Court, 
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on  petition,  to  dispense  with  a  deserting  husband's  consent  to  any  deed 
relating  to  his  wife's  estate  (see  Nivcn,  1883,  20  S.  L.  R.  587 ;  Gihson,  1893, 
1  S.  L.  T.  No.  33G  ;  and  Administratiox,  Husband's  Right  of).  Petitions 
for  protection-orders,  accordingly,  though  still  competent,  are  of  rare  occur- 
rence (see,  for  styles  of  such  petitions.  Eraser,  H.  &  W.  ii.  1556).  It  has  not 
been  settled  whether  there  can  be  any  "  reasonable  cause  "  for  "  desertion," 
in  the  sense  of  the  Conjugal  Rights  Act,  which  would  not  be  a  good  defence 
to  an  Adherence  {q.v.\  Turnlmll,  18G4, 2  M.  402  ;  Chalmers,  1868,  6  M.  547). 
Sec.  6  provides  that  the  husband's  rights  shall  be  excluded  from  property 
acquired  l>y  his  wife  after  a  decree  of  separation,  and  that  if  she  die  in- 
testate such  property  shall  pass  to  her  heirs  and  representatives  as  if  he 
were  dead.  It  also  gives  a  wife  so  separated  full  contractual  capacity  (see 
Judicial  Separation  ;  Administration,  Husband's  Right  of).  Sec.  7  gives 
power,  in  a  divorce  for  the  wife's  adultery,  to  cite  the  alleged  paramour  as 
Co-defender  {q.v.)  along  with  her. 

Sec.  8  empowers  the  Lord  Advocate  to  enter  appearance  in  any  action 
of  declarator  of  nullity  of  marriage  or  of  divorce  (see  lialston,  1881,  8  R. 
371 ;  Paul,  Nov.  1896,  4  S.  L.  T.  Nos.  193,  260). 

Sec.  9  empowers  the  Court,  in  an  action  for  separation  or  divorce,  to 
make  interim  orders,  or  in  the  final  decree  to  make  provision  as  to  the 
custody  of  pupil  children  of  the  marriage  (see  Watson,  1895,  23  R.  219  ;  and 
Custody  of  Children). 

Sec.  10  provides  for  personal  service  in  Consistorial  Actions  {([.v.)  on  a 
defender  not  resident  in  Scotland,  and,  where  he  cannot  be  found  for  service, 
on  one  or  more  of  his  next  of  kin,  and  on  the  children  of  tlie  marriage.  See 
Service. 

Sec.  10  declares  it  not  necessary,  prior  to  an  action  of  divorce,  to 
institute  an  action  of  adherence,  or  to  call  on  the  presbytery  to  admonish 
the  defender  to  adhere.     See  Adherence. 

Sec.  12  provided  that  terce  shall  be  claimable  from  burgage  (see  Terce). 
This  section  was  repealed  by  the  Statute  Law  Revision  Act,  1892.  It  had 
been  rendered  unnecessary  by  sec.  25  of  the  Conveyancing  Act,  1874  (see 
Burgage).  Sec.  13  directs  that  proofs  in  consistorial  actions  shall  be  taken 
by  the  Lord  Ordinary;  and  sec.  15,  that  actions  of  aliment  in  the  Court  of 
Session  shall  not  be  Inner  House  causes. 

Sec.  16  provides  that  when  a  married  woman  succeeds  to  or  ac(piires 
property  by  any  means  other  than  her  own  industry,  the  husband  shall  not 
be  entitled  to  claim  it  as  falling  under  the/ws  mariti,  except  on  condition  of 
making  therefrom  a  reasonable  provision  for  her  support  (Somncr,  1871,  9 
M.  594;  Tui/lor,  1871,  10  M.  23;  Fcrfjusons  Tr.,  1871,  10  M.  54).  Such  a 
claim  does  not  seem  to  have  been  made  since  the  Married  Women's  Property 
Act,  1881.  The  only  case  in  which  it  might  still  be  useful  would  be  where 
the  marriage  was  before  that  Act,  and  the  husband  had  made  an  irrevocable 
provision  for  the  wife  in  the  event  of  her  survivance  (subs.  1  of  s.  3).  In 
that  case  the  Act  of  1881  would  not  apply  ;  and  the  wife  might  claim,  under 
this  section  of  the  Conjugal  Rights  Act,  that  provision  for  her  support 
during  the  marriage  should  be  made  out  of  her  estate.  The  section  is  retro- 
spective {Taylor,  tit  supra).  The  wife's  claim  is  excluded  if,  before  it  is 
made,  the  husband,  or  his  assignee,  has  obtained  "complete  and  lawful 
possession  "  of  the  property  (see  Somncr,  ut  supra). 

Conjunct   or   Confident    Person. — Tliis   expression   is 

used  in  the  Bankruptcy  Statute  of  1021,  c.   18,  to  denote  the  classes  of 
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persons  witli  regard  tn  whom  the  Statute  prohibits  gratuitous  ulieiiaLiuiis  by 
an  insolvent  delitor.  The  ol)ject  of  the  Statute  was  to  strike  at  secret 
trusts  for  the  del)tor's  behoof,  operated  tluTjugh  the  medium  of  simulate 
alienations  to  relatives  or  conlidential  friends.  Tiie  terms  "  conjunct  and 
confident"  are  amplilird  in  the  preamble  of  the  Statute  into  "  wives,  chil- 
dren, kinsnuMi,  alUcs,  and  other  confident  and  interposed  persons."  In  the 
early  decisions,  the  test  of  relationship  in  the  application  of  the  word 
"conjunct"  was  generally  taken  to  be  the  same  as  for  the  declinature  of  a 
judge  under  tlie  Acts  1594,  c.  16,  and  108 1,  c.  13.  According  to  this  test, 
})arents  and  children,  brothers  and  sisters,  uncles  and  aunts,  nephews  and 
nieces,  are  conjunct  {Tarpcrsic,  1G73,  Mor.  900  ;  Brown,  1754,  Mor.  880) ;  so 
are  ])arents  and  children,  and  brothers  and  sisters,  by  affniity  {Hume,  1073, 
M.  899  ;  Mirrci\  1 095,  Men-.  12503 — a  stepson),  but  n(jt  uncle  and  nephew  by 
alliiiily  {EHhanh',  1712,  Mor.  12509).  The  husband  of  a  wife's  sister,  how- 
ever, was  lield  in  one  case  to  be  not  conjunct  (M'Gowan,  1820,  4  S.  498). 
It  has  not  l)een  decided  whether  a  cousin  is  conjunct  (Siiiclair,  1080,  Mor. 
12502  ;  M'Uoimd,  1714,  Mor.  12509).  The  term  "'  confident "  does  not  imply 
relationship.  "  Tiie  principle  of  the  rule  applies  to  every  situation  of 
intimate  and  confidential  intercourse.  It  seems  to  comprehend  partners  in 
trade,  servants,  factors,  confidential  men  of  business"  (Bell,  Co7n.  ii.  175. 
As  to  law  agent,  see  ib.).  "  By  confident  persons  are  meant  those  in  whom  the 
granter  is  presumed  to  place  an  uncommon  trust  from  his  employing  them 
in  certain  offices  about  his  person  or  estate,  as  a  doer,  steward,  or  domestic 
servant  "  (Ersk.  iv.  1.  31 ;  see  Edmond,  15  D.  703).  Trustees  under 
an  ordinary  trust  settlement  are  not  confident  with  the  beneficiaries 
{Youivj,  1835,  13  S.  305;  see  Watson,  1874,  1  li.  882).  A  constituent  has 
been  held  not  confident  with  his  factor  {Bncclcuch,  Mor.  12573.  It  was  said, 
however,  that  the  factor  might  be  confident  with  regard  to  his  constituent). 
In  one  case  the  del)tor's  paramour  and  l)astard  children  were  a])parently 
regarded  as  falling  within  the  category  of  the  Act  {Ballantijnc  cO  Danlop, 
17  Feb.  1814,  F.  C.).     See  Insolvency. 


Conjunct   Rights. — A  right  to  property  may  be  conveyed  to 

two  or  mure  persons  jointl}',  and  the  destination,  which  may  be  expressed  in 
a  variety  of  terms,  will  be  su1)jected  to  varying  interpretation,  according  as 
the  grantees  are  husband  and  wife,  parent  and  child,  or  standing  in  neither 
of  these  relations  to  each  other. 

1.  Hmhand  and  Wife. — Where  a  right  is  conveyed  to  spouses  conjunctly, 
the  general  rule  is  that  it  suffers  no  division  ;  and  in  the  absence  of  other 
indication,  the  right  is  held  to  Ije  in  the  husband  only  as  t\\Q  dignior persona ^ 
or,  as  tlie  older  jurists  ^iiy,2yropter  cminentiam  mascidini  scxus.  So  a  destina- 
tion to  husl)and  and  wife  in  conjunct  fee,  or  in  conjunct  fee  and  liferent, 
vests  the  sole  fee  in  the  husband,  the  wife  having  merely  an  eventual  right 
of  liferent  if  she  survive  him  {Laws,  1097,  M.  4230)  The  substitution  of 
"  their  heirs  "  gives  a  spcs  successionis  to  the  husband's  heirs  only.  And  the 
sulistitution  of  children  of  the  marriage  )iominafim  to  the  fee  gives  them  no 
more  than  a  sjks  successionis  { JTilson,  14  Dec.  1819,  F.  C. ;  Steele,  1823,  2  S. 
140  ;  Fishers  Trs.,  1844,  7  D.  129  ;  Forrest,  1803,  1  M.  806).  Where  the 
conjunct  fee  is  given  to  the  spouses  and  the  longest  liver  or  survivor  of  them 
and  "  their  heirs,"  or"  the  heirs  of  the  survivor,"  the  wife, on survivance,  will 
take  the  whole  fee,  and  her  heirs  will  succeed  to  the  exclusion  of  the  hus- 
band's heirs  {Fen/uson,  1739,  M.  4202 ;  Boyd,  1749,  :M.  4205  :  M^Chrejor, 
1831,  9  S.  675  ;  Burrou-cs,  1842,  4  D.  1484).     But  if  the  substitution  is  not 
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to  "  their  heirs,"  but  to  "  the  heirs  of  the  marriage,"  tliese  are  the  husband's 
heirs  and  the  wife's  ric^ht,  on  survivanee,  does  not  extend  l)eyond  a  liferent 
{Xcifson,  1732,  1  Pat-^Vpi).  Go  ;  MacMlar,  1840,  3  D.  172;  Madden,  1842, 
4  1).  749). 

If  the  conveyance  shows  a  preference  for  the  wife  and  her  heirs,  the  fee 
will  be  in  her,  not  in  the  husband  {Murray,  1739, 1  Pat.  App.  251  ;  Sinclair, 
1771,  :\r.  4241  ;  Cameron,  1837,  15  S.  1205  :  Smith  Cmininfjhamr,  1869,  7 
M.  689).  The  wife  is  also  fiar  where  the  property  has  come  from  her  or 
her  relations  {Murray,  supra;  Wordic,  1750,  M.  4207;  Sinclair,  sujyra: 
Patcrson,  1780,  M.  42i2  ;  Muirhead,  1824,  2  S.  617  ;  Mijles,  1857, 19  D.  408  ; 
Smith  Cunninghame,  supra:  Brow/h,  1887,  14  11.858),  unless  it  has  been 
o-iven  as  tocher,  in  wliich  case  it  is  tlie  evident  intention  that  the  husband 
should  acquire  it  {Graham,  1639,  M.  4226  :  Gairns,  1671,  M.  4230  ;  Fuimmy, 
1682,  ]\I.  4234 ;  Northsentons  Crs.,  1720,  M.  4244 ;  Bruce-Henderson,  1790, 
M.  4215).  In  considering  whether  any  property  is  tocher,  it  is  important 
to  observe  whether  any  other  is  given  nomine  dotis  {Patcrson,  1780,  M. 
4212),  wlietlier  it  is  a  specific  sinn  or  property,  or  the  wliole  estate 
of  the  wife  present  and  prospective,  and  whether  it  is  given  by  her 
father  or  other  relative,  or  conveyed  by  the  wife  herself  {Smith 
Cunninghame,  supra).  The  rule  traditionihus  ct  usucapionihus  dominia 
transfer untur  non  nudis  finihus  raises  a  strong  presumption  against 
divestiture  of  the  fee  on  the  part  of  the  wife  {Grays,  1773,  M.  4210  ; 
Peivar,  1825,  1  W.  S.  161).  But  this  may  be  displaced  by  an  indicated 
preference  for  the  husband  and  his  heirs  {Erneslaws  Crs.,  1705,  M. 
4223).  That  spouse's  heirs  are  preferred  which  are  called  immediately 
after  the  heirs  of  the  marriage :  the  calling  of  the  heirs  of  the  marriage  is 
not  such  a  substitution  of  the  husband's  heirs  as  to  indicate  a  preference 
for  him  {Ramsay,  1612,  M.  4226  ;  Myles,  supra).  In  duhio  the  fee  is  in  the 
spouse  to  wdiom  power  is  given  to  dispose  of  the  property,  but  an  absolute 
power  of  disposal  is  to  be  distinguished  from  a  faculty  or  power  of  adminis- 
tration, such  as  a  power  of  apportionment  {E.  Dunfermline,  1676,  M.  4244). 
The  words  "  heirs  and  assignees  "  have  been  held  to  import  a  fee,  since  none 
but  a  fiar  can  assign  {Fead,  1709,  M.  4240).  On  the  other  hand,  an  un- 
lindted  power  to  borrow  on  the  property  is  not  equivalent  to  a  power  of 
disposal  {Boustead,  1879,  7  H.  139).  A  conveyance  in  conjunct  liferent  may 
be  construed  as  a  fee  wliere  an  absolute  power  of  disposal  is  reserved  ;  and 
a  destination  in  conjunct  fee  and  liferent  will  be  read  as  giving  only  a 
liferent,  if  such  an  intention  be  apparent  in  tlie  deed  {Prinyles  Crs., 
1714,  M.  4261;  Watherstone,  1801,  M.  4297 ;  A'o//o,  1832,  11  S.  132; 
M'Gowan,  1862,  2  M.  943;  Bryson,  1893,  20  P.  986).  The  words  "for 
his  (or  her)  liferent  use  allenarly  (or  only)"  will  display  an  intention 
so  to  limit  the  grant,  but  sucli  an  expression  as  "  during  all  the  days 
of  his  lifetime"  are  not  taxative  {Wilson,  supra).  An  exclusion  of  the 
hus1)and's  creditors  will  indicate  an  intention  to  give  him  only  a  life- 
rent, although  the  destination  is  sufficient  to  confer  a  fee  {Young,  1835, 
14  S.  85).  Where  property  coming  fr(jm  a  wife  was  destined  to  herself 
and  husband  in  conjunct  fee  and  liferent,  for  their  liferent  use  allenarly, 
and  to  the  cliildren  of  the  marriage  in  fee,  the  wife  was  held,  failing  chikh'eu 
of  the  marriage,  to  be  undivested  fiar  {Beid,  1827,  6  S.  198).  Under  a 
destination  to  husband  and  wife  in  conjunct  fee  and  liferent,  and  to  the 
longest  liver,  and  to  tlie  heirs  of  the  marriage,  whom  faihng,  one  half  to 
the^eirs  of  the  husband  and  the  other  half  to  the  heirs  of  the  wife,  a  sur- 
viving wife  was  found  entitled,  failing  children  of  the  marriage,  to  the 
liferent  of  the  whole  and  the  fee  of  one  half  {Purdie,  1707,  M.  4238 ;  Mad- 
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(kn,  supni).  A  cuiijiiiict  liferent  to  spouses  will  not  inijtort  a  fee  in  either, 
unless  that  is  required  by  the  subsequent  terms  of  the  destination  to  jtrevenl 
the  fee  being  in  pendcnfe  (Thomsouf;,  1G81,  ^l.  4258  ;  Slcr'ujIU,  1824,  2  \). 
643;  MacUrctjor,  supm;  MackeUar,  supra).  Where  spouses  enjoy  a  j(jiut 
liferent,  the  riglit  of  the  wife  will  be  in  abeyanee  during  her  husband's  life, 
l)ut  is  indefeasible  at  his  instance  {77u)nt,  1852,  14  1).  801). 

Where  the  sul)ject  of  the  conveyance  does  not  consist  of  feuda  or  quaai- 
fcvAla,  a  more  literal  interpretation  has  been  given  to  the  destination,  on  the 
ground  that  there  was  no  reason  for  niaintaitung  the  right  in  an  undivided 
condition  (/kt/iihuo,  1032,  M.  4222  ;  A.  v.  B.,  1678,  3  B.  S.  242). 

2.  J'aroU  and  Child. — A  destination  to  a  parent  in  liferent  and  his 
cliildren  nascituri  or  unnamed  in  fee,  is  construed  as  givin^  a  full  ri<dit  of 
fee  to  the  parent.  The  children  iiave  only  a  S2Jcs  sncccssionis  {Frorf.'i  6'r.s., 
1735,  AI.  4262  ;  Lindsay,  1807,  M.  vo-c  Fiar,  App.  1 ;  Williamson,  1828,  6  S.' 
1035).  This  rule  is  founded  on  a  cond)ination  of  two  principles,  neither  of 
which  alone  sullicieutly  accounts  fur  it.  These  are  the  presumed  intention 
of  the  granter  of  the  deed,  and  the  feudal  maxim  that  a  fee  cannot  be  in 
pendente.  The  rule  holds  whether  the  fee  is  destined  to  the  whole  children 
procreated  or  to  be  procreated,  or  to  one  of  them,  e.g.  to  the  heir-male 
{Dcwar,  1825,  1  W.  S.  161);  and  whether  or  not  all  or  any  of  them  l)e alive 
at  the  time  when  the  grant  takes  QWecl  {Purterfuld,  1779,  M.  4277  :  Jl'lJunald 
1831, 9  S.269  ;  Ferguson's  Trs.,  1860,  22  D.  1442  ;  affd.  24  1).  H.  L.  8).  It  is 
equally  applicable  to  a  conveyance  of  heritage  and  of  moveables.  A  dis- 
position to  a  parent  and  children  in  equal  proportions,  witli  a  substitution 
failing  them,  also  gives  the  sole  fee  to  the  parent  {Edicard,  1840,  10  1).  ijii')). 

The  parent's  right  may  be  restricted  to  a  liferent  by  the  use  of  some 
such  taxative  expression  as  "  for  liferent  allenarly  (or  only),"  or  by  some 
clear  indication  that  the  intention  is  to  convey  wo  movQ{Ncwlands, 11 '^■^,  M 
4289  ;  Harvey,  26  May  1815,  F.  C.  ;  Miller,  1833, 12  S.  31).  The  words 
"  for  liferent  alimentary,"  coupled  with  a  junver  of  division  of  the  fee  amono- 
children,  have  been  held  sullicient  to  exclude  a  fee  in  the  parent  {Gerran, 
1781,  M.  4402);  but  a  mere  declaration  that  a  bequest  is  alimentary  does 
not  seem  to  have  that  effect  {Hution's  Trs.,  1847,  9  D.  639 ;  GiOsojis  7rs., 
1877,4  li.  1038).  A  limitation  to  a  liferent  may  be  imposed  by  excludiuf' 
the  parent's  creditors  {Dourjlas,  1811,  Hume,  173),  or  by  directin*^'  the 
interest  to  be  paid  to  the  parent  in  liferent,  and  the  property  or  prin- 
cipal sum  to  the  children  {Busliby,  1825,  4  S.  110:  Scoti,  1826,  4  8. 
454;  affd.  2  W.  S.  550  ;  Bauson,  1877,  4  li.  597).  But  the  limiting  words 
must  clearly  restrict  the  right  of  the  parent,  and  not  amount  nierelv 
to  the  expression  of  a  wish  on  the  part  of  the  granter  of  the  deed 
{Alexander,  1849,  12  D.  345  and  348;  Houston,  1877,  5  E.  154).  If 
the  restriction  be  definite  and  certain,  the  ]mrent  is  entitled  to  a  life- 
rent only;  but  he  is  also  vested  with  a  liduciary  fee  for  the  cliildren, 
which,  however,  will  give  him  no  more  power  over  the  subject  than  a 
liferent.  A  beneficial  interest  as  disponee,  not  as  heir,  vests  in  each  child 
at  birth,  and  transmits  to  his  representatives  {Dundas,  1823,  2  S.  145 ; 
Douylas,  1870,  8  M.  :;74). 

Where  the  children  are  called  nominatim  to  the  fee,  or  where  the 
fee  is  destined  to  one  or  more  nominatim,  and  others  to  be  born,  the 
right  of  the  parent  is  to  a  bare  liferent  (M'Intosh,  28  Jan.  1812,  F.  C). 
In  the  latter  case,  the  fee  is  vested  in  the  children  named,  for  themselves 
and  as  trustees  for  those  to  be  born  {Dykes,  3  June  1813,  F.  C).  In  a 
conveyance  to  a  person  in  liferent  for  liferent  use  allenarly,  and  one  half 
to  her  children  in  fee,  the  fee  of  the  other  half  to  a  stranger,  who,  failin^^ 
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issue  of  the  liferentrix,  was  to  have  the  fee  of  the  whole,  it  was  held  that 
the  whole  fee  vested  in  the  stranger,  subject  to  defeasance  to  the  extent  of 
one  half  on  issue  being  born  to  the  li'ferentrix  {Martins  Trs.,  1864,  3  M. 
326  :  Cummimjs  Trs.,  1895,  23  E.  94).  But  where  the  ultimate  fiars  can- 
not be  ascertained  till  the  death  of  the  liferenter,  or  the  dissolution  of  the 
marriage,  the  fiduciary  fee  is  in  the  parent,  not  in  tlie  children  named 
(M'Goil^-an,  1864,  2  M.  943;  Sncll,  1872,  10  M.  745),  the  latter  having  a  jus 
qiia'situm   to  prevent  their  contingent  rights  being  prejudiced  (M'Gowan, 

1862,  1  M.  141). 

A  conveyance  by  one  spouse  to  the  other  in  liferent  and  the  children 
in  fee  has  been  held  to  leave  the  granter  undivested  fiar  {Veitch,  1630,  M. 
4256  :  Fnucr,  1707,  M.  4259  :  Turnhulls,  1822,  2  S.  1  ;  Findlay,  1849,  12 
1).  325).  If,  in  a  destination  to  the  children  in  fee,  a  liferent  only  has  been 
reserved  to  the  parent,  coupled  with  a  power  of  absolute  disposal,  this  power 
has  the  effect  of  converting  the  reserved  liferent  into  a  fee  (Dickson,  1780, 
:^I.  4269  ;    Wilson,  14  Dec.  1819,  F.  C. ;  Turnhulls,  supra). 

Tlie  most  common  method  of  limiting  the  right  of  the  parent  to  a  life- 
rent is  by  the  intervention  of  a  trust :  but  the  constitution  of  a  trust  has  no 
such  effect  if  it  exist  merely  for  the  purpose  of  conveying  or  transferring 
the  property  of  the  truster  to  the  beneficiaries.  Directions  to  pay,  or 
to  dispone  and  convey,  indicate  that  this  is  its  nature  (Eobertson,  1806,  M. 
voce  Fiar  Abs.,  App.  2  ;  Hutton's  Trs.,  suiwa ;  Fergusons  Trs.,  supra ;  3Iasst/, 
1872,  11  M.  173;  Gibsons  Trs.,  supra;  Beveridges,  1878,  5  E.  1116).  A 
contmuing  trust  must  be  established,  in  which  a  duty  is  imposed  of  retain- 
ing and  managing  the  estate  for  behoof  of  those  interested,  and  for  the 
protection  of  their  rights  {Buslihy,  supra  ;  Mein,  1827,  5  S.  779  ;  atfd.  4  W.  S. 
22  :  Ewan,   1828,  6  S.   1125  ;  Ross,  1847,  9  D.  1327  ;  Hutchison,  1853,  15 

D.  570). 

It  does  not  follow,  from  the  rule  by  which  a  disposition  ex  fig  ur  a  ver- 
lorum  of  a  Hferent  is  construed  as  a  conveyance  of  a  fee,  that  the  parent  is 
vested  with  an  absolute  right  over  the  subject.  AVhere  the  grant  is  by 
marriage  contract  or  testamentary  settlement,  the  fee  may  be  so  qualified 
as  to  protect  the  interests  of  the  children,  and  prevent  its  disposal  to  their 
prejudice  {Gordon,  1841, 4  D.  102  ;  aff  4  B.  App.  105  ;  Massy,  supra  ;  Gibson's 
Trs.,  supra  ;  Bradford,  1884,  11  E.  1135).  It  often  happens  that  a  testator 
makes  a  provision  of  the  Hferent  of  property  to  a  child,  to  be  accepted  in 
lieu  of  legitim,  the  fee  behig  destined  to  such  child's  issue.  If  legitim  be 
claimed,  the  liferent  only  is  forfeited,  not  the  fee  {Ewan,  supra  ;  Fisher,  1833, 
10  S.  55 ;  affd.  6  W.  S.  431 ;  Collier,  1833,  11  S.  912 ;  Jack,  1879,  6  E.  543), 
unless  there  be  a  forfeiture  clause  sufficiently  wide  in  its  terms  to  include 
the  fee  also  ( Wilson,  1840, 2  D.  1236  ;  Campbell's  Trs.,  1889,  16  E.  1007).  If 
the  bequest  be  to  tlie  grandchildren  solely,  no  provision  being  left  to  their 
parent,  the  rights  of  the  grantees  will  not  come  within  the  sco])e  of  a  general 
forfeiture  clause  {Kintore,  1884, 11  E.  1013  ;  affd.  13  E.  (H.  L.)  93 ;  Uries  Trs., 
1896,  23  E.  865).     See  Legitjm. 

3.  Strangers. — A  conveyance  to  two  or  more  persons  in  conjunct  fee,  or 
jointly,  and  tlieir  heirs  and  assignees,  gives  to  each  a  pro  indiviso^  share, 
descending  at  death  to  his  own  heirs.  The  additional  mention  of  a  liferent, 
e.g.  to  A.  and  II  in  conjunct  fee  and  liferent,  gives  to  tlie  survivor  a  Hferent 
of  the  share  of  the  preileceaser,  indefeasible  by  the  latter.  If  the  destination 
be  to  two  persons  and  the  survivor  (or  longest  liver)  and  his  (or  their)  heirs, 
the  fee  of  the  whole  will,  on  the  death  of  one,  pass  to  the  survivor  {Bissct, 
1799,  M.  voce  Deathbed,  App.  2).  But  the  share  of  tlie  predeceascr  will  be 
attacliable  by  his  creditors,  and  may  be  burdened  or  disponed  by  his  deed 
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either  inter  vivos  or  mortis  causft.  If  only  the  liferent  be  given  jointly,  and 
the  fee  be  destined  to  one  and  lii.s  iieirs,  that  one  is  sole  fiar;  but  a  survivor 
will  have  a  right  of  liferent  in  the  share  of  tiie  predeceaser  if  the  liferent 
be  given  to  two  persons  and  the  hjngest  liver  or  survivor.  An  eventual 
right  to  the  whole  may  be  given  to  one  conditionally  on  survivance,  e.g.  to 
A°  and  B.  in  conjunct  fee  (and  liferent),  and  to  B.  if  he  survive.  If  B.  do 
not  survive,  A.  and  B.'s  heirs  divide  the  pro|)('rty,  A.  liaving  a  liferent  of 
B.'s  share  if  the  words  "  and  liferent  "  be  introduced.  During  their  joint 
lives  each  may  dispose  of  his  jJ^o  indiviso  half  as  he  pleases. 

Liferent  and  fee  may  l)e  distinguished  in  the  destination,  e.fj.  to  A.  and 
B.  and  survivor  in  liferent,  or  to  A.  and  B.  in  conjunct  liferent,  and  to  C. 
and  D.  in  fee.  The  survivor  of  A.  and  1>.  will  have  a  liferent  of  the  whole, 
the  fee  eventually  dividing  between  tiie  heirs  of  C.  and  D.  If  in  this  case 
the  liferent  had  merely  been  given  equally  to  A.  and  IL  no  right  in  the 
share  of  one  would,  on  his  death,  pass  to  the  other. 

All  the  above  general  rules  are  subject  to  modification,  according  to  the 
exigencies  of  the  particular  case,  the  dominant  princijjle  lieing  to  ascertain 
the  intention  of  the  granter  of  the  deed. 

[Stair,  ii.G.  10,  ii.  3.  41  ;  More,  A^o^cs,  175;  Ersk.  iii.  8.  35-0:  Bell,  Com. 
i.  54-5  ;  Bell,Prm.  1709,  1953;  Bell,  Coiiveij.ii.  834;  Eraser,  If.  &  JF.  1427  ; 
Craigie,  ITrrifah/r  Bii/hts,  2nd  ed.,  172,  Moveable  RUjhts,  2nd  ed.,  435  ; 
M'Laren  on  J/7//.S,  GOG,  628.]     See  Eee  and  Liferent. 

Conjunctly  and  Severally.— The  position  of  co-obligants  in 

a  debt  \;ines  according  as  they  arc  liable  conjunctly,  i.e.  pro  rata,  or  con- 
junctly and  severally,  i.e.  in  soliihim.  A  co-obligant  bound  conjunctly  \yith 
others  mav  claim  the  hcneficiuvi  divisionis  if  an  action  is  brought  against 
him  for  more  than  his  proportional  share  of  the  debt:  if  he  pays  his  share, 
he  discharges  all  the  obligation  under  which  he  lies  {M' Arthur,  1S3G,  15  S. 
270).  In  a  conjunct  and^several  obligation,  any  one  of  the  co-obligants  may 
be  compelled  to  pay  the  whole  debt,  an<l  until  the  fuU^ obligation  is  ex- 
tinguished his  liability  is  not  discharged  {Richmond,  1847,  9  D.  633).  In 
conjunct  obligations,  extinction  takes  place  upon  payment  or  satisfaction,  or 
its  e(piivalent  by  all;  in  those  conjunct  and  several,  satisfaction  or  its 
e(iuivalent  by  one  operates  a  discharge  to  all.  Confusion  does  not  extinguish 
the  debt ;  but  acceptilation  does,  since  it  discharges  the  object  of  the  obliga- 
tion. The  discharge  must  destroy  the  ground  of  debt,  and  not  be  a  mere 
personal  ])rotectiou  to  one  debtor,  unless  it  be  granted  to  a  principal  for 
whom  his  co-debtors  are  cautioners  (Stair,  i.  18.  5).  l>y  the  ^lercautde 
Ljiw  Amendment  Act  (Scotland)  1856,  s.  9,  the  release  of  a  cautioner 
without  the  consent  of  his  co-cautioners  ettects  their  release  also.  "  In  the 
case  of  joint  and  several  debtors,  discliarge  of  one  will  operate  the  discliarge 
of  the  others  to  the  extent  to  whieh  they  have,  by  the  act  of  the  creditor, 
been  deprived  of  their  relief"  (per  Ld.  Cowan  in    Ifcs/mi  Banl',  1862,  24 

D.  859). 

A  conjunct  and  several  obligation  is  usually  constituted  by  writing  or 
decree.  Where  it  is  not  so  constituteil,  any  action  to  enforce  payment  or 
performance  must  be  raised  against  all  the  co-obligants  subject  to  the 
iurisdiction  of  the  Courts  of  Scotland.  lUit  this  is  a  rule  of  equity,  and 
"may  be  relaxed  where  its  enforcement  would  be  likely  to  cause  injustice 
(Zuill,  1842,  4  D.  871  ;  Ncilson,  1890,  17  U.  G08 ;  :Mackay,  Practice,  i.  353). 
It  does  not  hold  in  the  case  of  co-delinquents  (  U\'stcrn  Banl;  1860,  22  D. 
447;  Croskery,  1890,  17  B.  697).     In  ihe  case  of  a  partnership  debt,  it  is 

VOL.    III.  ^"^ 


210  COXXIVANCE 

necessary  to  constitute  the  debt  against  the  company  before  any  one  of  the 
several  partners  can  be  forced  to  pay.  But  where  a  foreign  company  had  no 
separate  persona,  and  had  been  dissolved  some  years  previous  to  the  raising 
of  the  action,  it  was  found  competent  to  sue  the  only  partner  subject  to  the 
jurisdiction  of  the  Scots  Courts  {Jhiir,  1862,  24  D.  1119  ;  Beid  &  M'Call,  11 
June  1814,  F.  C. ;  Geddes,  1827,  5  S.  697  ;  Beivar,  1831,  9  S.  487  ;  Johnstone, 
1824,  2  S.  532 ;  M'Naught,  1885,  13  E.  366).  Where  it  is  a  condition  pre- 
cedent to  the  obligation  coming  into  existence  that  all  shall  sign  the  bond, 
none  will  be  bound  until  that  is  done  {Patcrson,  1844,  6  D.  987 ;  Scottish 
Provincial  Assiu\  Co.,  1858,  20  D.  465)  ;  but  where  there  is  no  such  con- 
dition, the  liability  of  those  who  have  signed  will  not  be  obviated  by  the 
fact  that  others  mentioned  as  co-obligants  in  the  deed  have  not  signed 
{Gordon,  1761,  M.  14677  ;  Crairj,  1865,  4  M.  192). 

The  oath  of  one  corrcus  upon  reference  will  probably  suffice  to  extinguish 
the  creditor's  claim,  but  cannot  set  up  that  claim  against  any  of  the  other 
cori'ei  (Stair,  iv.  44.  8  ;  Ersk.  iv.  2.  10  :  Bell,  Prin.  2266  ;  Dickson  on  Evidence, 
1470  ;  Duncan,  1831,  9  S.  540). 

Where  one  debtor  has  paid  more  than  his  share,  he  is  entitled  to  relief 
from  his  co-obligants  without  any  agreement  to  that  effect,  and  without  an 
assignation  from  the  creditor.  The  effect  of  this  is,  that  the  debt  is  divided 
among  the  co-debtors,  each  of  whom  is  liable  to  refund  his  share  to  the  one 
who  has  paid.  Where  the  paying  debtor  has  obtained  an  assignation  from 
the  creditor,  he  has  been  held  entitled  to  enforce  payment  of  the  full  amount 
from  one  of  his  co-obligants,  deducting  his  own  share  {Kincaid,  1665,  M. 
14640 ;  Smciton,  1684,  M.  14641) ;  otherwise  he  can  only  demand  a  share 
from  each  {Craigie,  1710,  M.  14649).  It  has  been  questioned  whether  a 
paying  debtor  can  charge  a  co-debtor  on  getting  an  assignation  to  a  bond,  or 
must  raise  an  action  for  relief  ;  but  there  seems  little  doubt  of  the  regularity 
of  a  charge  (Prskinc,  1842,  4  D.  1478;  Finlayson,  1827,  6  S.  264;  Carswell, 
1850,  12  D.  462).  If  one  of  the  debtors  is  insolvent,  his  share,  so  far  as  not 
furthcoming  from  his  estate,  must  be  borne  proportionally  by  the  others 
{Cleghorn,  1707,  M.  14624;  Muire,  1682,  M.  14654).  In  claiming  relief, 
a  co-obligant  must  give  his  co-debtors  the  benefit  of  any  ease  he  may  have 
obtained  {Milligan,  20  ]\Iay  1802,  F.  C. ;  Ledingharn,  1824,  3  S.  74; 
Finlayson,  sujwa.). 

There  is  no  relief  where  the  debtors  were  only  under  a  moral  obligation 
to  pay  {Henderson,  1867,  5  M.  628);  nor  between  co-delinquents  {Western 
Bank,  1862,  24  D.  859) ;  but  where  a  joint  and  several  decree  has  been  ob- 
tained against  the  latter,  one  who  pays  the  whole  will  have  relief,  since  the 
original  obligation  has  been  extinguished  by  novation  ( Wick  and  Pultcney- 
tovm  Stectm  Shipping  Co.  Ltd.,  1894,  21  R.  (H.  L.)  39).  A  principal  has  of 
course  no  relief  against  his  cautioner,  who  has  been  bound  as  principal 
debtor  with  him,  but  must  relieve  him  of  the  full  amount  of  the  debt  (Stair, 
i.  8.  2  and  9,  i.  17.  20  ;  More,  Notes,  118  :  Bankt.  i.  23.  83,  iv.  36.  15  ;  Ersk.  iii. 
3.  70  and  74;  Bell,  Com.  i.  361;  Bell,  Prin.  ss.  51-62;  Ptoss,  Led.  i.  76; 
Menzies,  Lect.  211;  M,  Bell,  Convey,  i.  259;  Potieron  Obligations,  &?>.  261-282). 

See  Cautionaky  Obligations  ;  Co-obligant. 


Connivance. — See  Lenocinium. 


Con  Quest. — Conquest  has  two  meanings  :  (1)  in  the  law  of  herit- 
able succession,  and  (2)  in  marriage  contract  provisions. 
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I.  I)h  IlcritaUe  Succesuon. —  In  intestate  successions  which  opened  before 
1st  October  1874,  heritable  property  was  in  certain  cases  divided  between 
the  heirs  of  line  and  the  heirs  of  conquest.  In  this  connection  heritage 
was  opposed  to  couiiuest.  The  heir  of  line  took  all  heritage  to  which  the 
defunct  had  succeeded  as  heir,  while  the  heir  of  conquest  took  all  heritage 
or  heritable  rights  requiring  infeftnient  for  their  completion,  which  the 
defunct  had  ac([uired  Ijy  purchase,  gift,  or  otlier  singular  title  from  one  to 
whom  he  would  not  have  succeeded  by  law.  The  only  occasions  on  which 
this  distinction  arises  are  where  the  nearest  of  kin  of  the  defunct  are  older 
and  younger  brothers,  or  their  issue ;  or  uncles  older  and  younger  than  the 
father  of  the  defunct,  or  the  issue  of  such  uncles. 

It  does  not  appear  to  arise  where  the  next  of  kin  are  similar  collaterals 
of  the  grandfather  or  otlier  ancestor. 

Where,  therefore,  a  middle  brother  or  sister,  or  their  issue,  died,  con- 
quest, which  ascends  by  degrees,  went  to  the  next  elder  brother  or  uncle 
and  their  issue.  And  heritage,  which  descends  by  degrees,  went  to  the 
next  younger  brother  or  uncle  and  their  issue.  With  this  exception,  the 
rules  of  succession  to  conquest  are  the  same  as  those  of  heritage.  See 
Succession  (Heritable). 

Conquest  in  the  person  of  a  lirotlier  succeeded  l)y  an  older  and  a 
younger  sister,  was  divided  between  them  as  heirs-portioners  {Carsc,  Mor. 
14873).  If  the  defunct  be  the  youngest  brother,  the  immediate  elder 
brother  took  both  heritage  and  conquest  {Grant,  Mor.  14874;  Robertson, 
Mor.  5605). 

Conquest  included  lands  and  heritable  rights  passing  by  infeftnient  (B. 
Hamilton,  Mor.  5554);  annual  rents  {Ilohcrtson,  Mor.  5605);  heritable 
bonds  (A.  ct-  B.,  Mor.  5608;  Hamilton,  Mor.  5615;  affd.  1  Taton,  271); 
dispositions  of  land  on  which  sasine  had  not  been  taken  (Mcnzics.  Mor.  5614 ; 
Hamilton,  ut  supra):  appraisings  (JurZcrso/i,  ^Mor.  5609);  adjudications, 
rights  to  heritage  standing  in  third  parties'  persons  in  trust,  even  when 
there  was  no  document  of  trust  {Hamilton,  ut  sujjra)  ;  and  heritable  rights 
under  trust  dispositions  (9  S.  295,  and  7  W.  &  S.  1 ;  Camphcll,  17  D.  759). 
It  is  thought  that  leasehold  property  would  also  fall  into  conquest,  pro- 
vided the  titles  have  been  recorded  in  the  Kegister  of  Sasines  under  the 
liegistration  of  Leases  Act,  1857. 

The  question  whether  teinds  can  be  included  in  conquest  has  not  been 
decided.  Lord  Elchies  and  Lord  M'Laren  seem  to  be  of  opinion  that  they 
might  be  so  hicluded.  There  have  been  cases  {Grccnod;  1736,  Mor.  5612; 
Uid-e  of  Hamilton,  1740,  Mor.  5615)  where  the  teinds  went  to  the  heir  of 
line.  The  reason  seems  to  have  been  because  the  teinds  in  question  fol- 
lowed the  lands,  which  lands  in  these  cases  went  to  the  heir  of  line. 

Conquest  does  not  include  rights  not  requiring  infeftnient,  such  as  leases 
(unrecorded)  (E.  Dunbar,  Mor.  5605  ;  Fcrfjuson,  Mor.  5605) ;  pensions  (Ersk. 
iii.  8.  16;  M'Laren  on  Wills,  s.  148);  and  personal  bonds  excluding  exe- 
cutors {Bq/bic,  Mor.  5609  ;  Hamilton,  Mor.  5615,  1  Paton,  271).  A  share 
of  collated  heritage  is  not  conquest  {Najncr,  6  :M.  264) :  nor  is  estate  to 
which  the  defunct  succeeded  as  heir  of  provision  {Boi/d,  ^Mor.  3070). 

Estate  to  which  the  defunct  succeeded  as  heir  of  conquest,  and  has 
completed  his  title,  goes  to  his  heir  of  line.  Conquest  can  ascend  but  once 
{AitcJmon,  7  S.  558). 

Udal  property,  if  held  on  unrecorded  titles,  will  no  doubt  be  excluded 
from  conquest,  but  the  point  is  undecided. 

Entailed  estate  in  the  person  of  the  institute,  provided  he  would  not 
have  succeeded  by  law  to  the  granter,  is  conquest. 
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The  rules  where  heirs  are  called  to  the  succession  under  destinations 
are  — 

1.  "Where  the  succession  opens  to  the  heir  of  the  granter  of  the  des- 
tination as  conditional  insfitufc,  his  lieir  of  conquest  takes  if  tlie  property 
was  conquest  in  the  person  of  the  granter  {Boyd,  1 774,  Mor.  3070). 

2.  Where  the  succession  opens  to  the  heir  of  the  granter  of  the  des- 
tination as  suhstitute,  the  heir  of  line  succeeds  whether  the  property  was 
conquest  of  the  granter  or  not  {rioMnson,'2lJ).  905;  Mackintosh,  11 'M. 
636). 

3.  Where  the  succession  opens  to  the  lieir  of  the  in&titute,  in  whose 
person  it  was  conquest,  the  lieir  of  conquest  succeeds  {Brown,  17  D.  759). 

4.  "\Miere  the  succession  opens  to  the  heir  of  a  disponee  as  conditional 
institnf e,  the  heir  oi  line  succeeds  {Miller,  9  S.  295  ;  affd.  1831,7  W.  &  S.  1). 

5.  AVhere  the  succession  opens  to  the  heir  of  a  disponee  as  substitute, 
the  heir  of  line  succeeds,  as  the  property  is  not  con(|uest  in  the  person  of 
an  heir  of  provision. 

[M'Laren,  Wdls  and  Successions,  81  :  Ersk.  7/^s/.  iii.  8.  14  and  15  :  Bell, 
Prin.  1670-76.] 

In  all  successions  opening  after  October  1,  1874,  the  fees  of  conquest 
descend  to  the  same  persons,  in  the  same  manner,  and  subject  to  the  same 
rules,  as  fees  of  heritage  {Convey ancimj  Act,  1874,  s.  37). 

II.  Conquest  in  Marriaye  Contract  Provisions. — A  provision  of  C(:)nquest  in 
a  marriage  contract  was  an  ancient  mode  by  which  the  husband  settled  on 
his  wife  and  family  what  property,  heritable  or  moveable,  he  then  had, 
and  a  whole  or  a  part  of  what  might  be  conquest,  or  acquired  during  the  mar- 
riage. Such  a  clause  was  introduced  to  give  them  a  share  in  his  prosperity, 
and  to  encournge  thrift  in  them.  The  clause  has  been  productive  of  much 
litigation,  and  it  is  ill  suited  to  the  exigencies  of  the  present  day.  Never- 
theless it  is  retained  in  the  Style  Book. 

Conquest  has  been  defined  Ijy  Lord  Inglis  in  Diyyrns  (3  M.  609 ; 
aflcl.  House  of  Lords,  5  M.  75),  as  every  profitable  addition  to  the  goods 
in  communion,  or  to  the  heritable  estate  of  the  husband,  which  does 
not  come  by  succession.  Such  additions  must  be  made  during  the  subsist- 
ence of  the  marriage ;  and  the  value  is  ascertained  as  at  its  dissolution, 
when  the  husband's  debts  (yl»(/mo?i,  Mor.  12960;  Cruikshanl;Uov.  12964), 
and  the  amount  of  his  and  his  wife's  estates  as  at  the  date  of  the  mar- 
riage, are  deducted.  To  facilitate  this  calculation,  the  contract  ought  to 
contain  a  statement  of  the  amount  of  the  said  estates  as  at  the  date  of  the 
marriage. 

No  claim  can  lie  against  the  husband  during  liis  life.  He  remains  fiar, 
limited  only  in  that  he  cannot  grant  gratuitous  deeds  in  fraudem  of  the 
provision  {Champion,  6  M.  17  ;  Arthur  &  Seymour,  8  M.  928).  The  chil- 
dren are  not  creditors  of  the  father  till  his  death,  and  are  then  post- 
poned to  his  onerous  creditors  {Arthur,  etc.,  id  supra).  The  father  has  been 
compelled  to  take  the  destination  of  land  bought  in  terms  of  the  marriage 
contract  provision  {Paxton,  Mor.  12860 ;  Cairns,  Mor.  12862). 

Conquest  includes  what  the  husband  acquires  jure  mariti,  unless  the 
wife  has  succeeded  as  legatee,  heir,  or  executor  {Pac,  23  Jan.  1810,  E.  C. ; 
Digyens,  v.t  sujrra). 

It  is  douljtful  whether  conquest  includes  what  is  acquired  by  donation  ; 
but  the  l)est  opinion  seems  to  be  that  of  Lord  Eraser,  following  Mercer 
(Mor.  3054),  and  the  reasons  stated  by  Lord  Karnes  {Elucidations,  6,  p.  41), 
that  donations  are  not  included. 

Leases  fall  under  provisions  of  conquest  of  "  heritages  "  {Duncan,  15  Eeb. 
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1810,  F.  C),  but  not  iiiuler  "  goods  and  gear  "  (Patcrson,  1800,  ITuine,  128), 
nor  under  "  lands  and  annual  rents  "  {Dunfermline,  Mor.  ::i048). 

The  rules  of  con([uest  are  not  a])i»licable  to  the  provisions  made  by  the 
wife  in  marriage  C(jntracts  by  conveyance  to  trustees.  Life  interests  and 
annuities,  to  which  she  has  become  entitled  during  the  sul)sistence  of  the 
marriage,  do  not  lull  undii  her  conveyance  to  trustees  of  what  she  might 
conqueSt  and  acquire  {JJon,!,  4  l\.  10S2  ;   Youmfs  Trs.  &  Others,  12  li.  9G8). 

Pruvisions  to  a  secfmd  wife  and  family  out  of  conquest  are  competent, 
provided  they  are  reasnnable,  and  the  husband  lias  no  other  funds  out  of 
which  to  make  such  provisions  other  than  the  liinds  settled  by  ihe  iirst 
marriage  contract  (Arthur  cO  Seymour,  ut  supra). 

Provisions  of  conquest  to  the  children  of  the  first  marriage  are  deducted 
before  the  conquest  i)rovided  by  a  second  marriage  contract  can  be  calcu- 
lated (Fraser,  JMor.  12S9G). 

Debts  are  always  deducted  Itefore  provisions  of  conquest  can  be  ascer- 
tained. It  is  a  question  of  construction  whether  heritable  del)ts  can  1)8 
paid  out  of  moveable  estate,  and  vice  rcrsd.  The  cases  are  :  Bolli/,  3  Sup. 
1G5  ;  Ueatlie,  JMor.  3067  ;  Stenhouse,  Mor.  11444  and  11475 ;  Fr user,  ut  supra  ; 
Hunters  Trs.,  1  D.  824. 

The  father  has  an  inherent  power  of  allocation  of  conquest  among  the 
children,  and  may  even  make  an  unequal  division,  provided  he  does  not 
totally  exclude  one  without  cause  from  a  share  {Dou-ie,  Mor.  13004;  Camj)- 
hell,  Moi:  13004). 

The  discharge  by  one  of  the  children  of  the  marriage  of  his  share  of 
conquest  does  not  increase  the  share  of  the  remaining  children  {Sinclair, 
2  Paton,  199). 


Consanguinean. — The  term  consanguinity  is  sometimes  used 
to  express  blood  rehiLiunship  gonerally ;  it  should  more  properly  be  confined 
to  the  definition  of  one  of  the  half-blood  relationships.  Half-blood  relation- 
ships are  either  consanguinean  or  uterine.  Persons  born  or  descended  of 
the  same  father,  but  not  of  the  same  mother,  are  consanguinean  relations ; 
those  born  or  descended  of  the  same  mother,  but  not  of  the  same  father, 
uterine  relations.  Persons  related  of  the  full  blood  are  termed  relations 
german  (Bell,  Frin.  lG">l-r)4). 

In  the  matter  of  degrees  of  kinship  within  which  marriage  is  forbidden, 
the  rules  of  the  law  of  Scotland  are  the  same  whether  the  parties  be  re- 
lated of  the  full  or  of  the  half  blood  (Ersk.  i.  G.  9 ;  Hume,  i.  448). 

See  Half  IJi.ood;  Utekini:;  Succession;  Coll.\tekal  Succession; 
Degkees  of  Kinship. 


Consensus  non  conciibitiis  facit  matrimonium. 

— See  .MAi;i;iAt;i:. 

Consent. — Tiie  consent  of  parties  is  essential  to  a  legal  contract. 
It  may  be  dcliiied  as  the  voluntary,  deliberate,  and  expressed  purpose  to 
engage  in  the  contract  or  obligation. 

Fujjils  and  Jmbecilcs  are  legally  incapable  of  giving  consent,  and  c<uinot 
therefore  enter  into  any  binding  contract.  This  disaliility  was  also  ex- 
tended to  deaf  and  dumb  persons  by  the  Koman  law  ;  but  by  the  law  of 
Scotland  such  persons  may  contract,  if  they  have  the  use  of  reason  antl 
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appear  to  understand  the  nature  of  the  engagement  into  which  they  are 
entering  (Ersk.  iii.  1.  IG).  See  Pupil;  Idocy  ;  Insanity.  Absolute 
drunkenness,  depriving  one  of  "the  exercise  of  reason,"  is  a  bar  to  his 
entering  into  a  valid  obligation  ;  but  a  lesser  degree,  which  "  darkens 
reason,"  does  not  annul  the  contract  (Ersk.  supra:  see  Johnston,  1854,  17  D. 
228  ;  Couston,  1862,  24  D.  607;  Jlackay,  1831,  5  W.  &  S.  210  ;  Chitty  on 
Contracts,  13th  ed.,  172). 

Minority  is  a  state  not  of  "  total  incapacity,  like  pupilarity,  but  of  limited 
capacity :  in  which  tlie  minor  is  held  capable  of  consent,  but  of  inferior 
judgment  and  discretion,  requiring  the  protection  of  the  law  "  (Bell,  Prw?. 
2088).  A  minor  without  curators  has  redress  within  the  qvadricnnium 
utile  against  any  deed,  attended  with  lesion,  to  which  he  has  been  a  party 
(Ersk.  Prin.  i.  "^7.  34 ;  Bell,  Prin.,  supra).  If  he  have  curators,  all  deeds 
inter  vivos  affecting  his  property  are  (with  a  few  exceptions)  null  without 
their  assent.  Even  the  consent  of  curators  is  not  conclusive  to  bar  a 
challenge  on  the  ground  of  minority  and  lesion,  provided  it  is  made  within 
the  quadriennium  utile  (Bell,  Prin.  2098  ;  Manual,  1853, 15  D.  284)  ;  and  no 
minor,  even  with  curatorial  consent,  can  by  gratuitous  deed  alter  the 
succession  to  his  heritage  (Ersk.  i.  7.  18.  33 ;  Eraser,  P.  &  C.  388).  See 
Minor. 

A  wife  has  also  only  a  limited  capacity  to  contract.  She  may,  with  her 
husband's  consent,  dispose  of  her  own  estate  ;  but  the  law  regards  deeds  of 
alienation  by  the  wife  of  her  own  property  with  a  jealous  eye,  presuming 
them  to  proceed  from  the  husband's  undue  influence,  until  such  presumption 
is  counteracted  by  judicial  ratification  (Ersk.  Prin.  i.  6.  19  ;  Bell,  Prin. 
1615).     See  Eatification. 

If  a  woman  has  been  married  since  the  passing  of  the  Married  Women's 
Property  Act,  18th  July  1881  (44  &  45  Vict.  c.  21),  provided  her  powers 
have  not  been  modified  by  antenuptial  deed,  the  income  of  lier  separate 
estate  is  payable  to  her  on  her  individual  receipt,  free  from  her  husband's 
right  of  administration,  and  she  may  deal  with  it  as  she  pleases.  But  she 
cannot  assign  prospective  income  without  her  husband's  consent.  Nor  can 
she,  witliout  such  consent,  deal  with  her  legitim  (s.  1  (2)  ;  see  sec.  5  for  cases 
where  husl)and's  consent  may  l)e  dispensed  with  by  the  Court  on  petition  ; 
Miller,  1886,  13  li.  764). 

In  all  contracts,  error  in  the  essentials  excludes  real  consent.  In  such 
a  case  there  is  only  an  apparent,  not  a  real  contract.  The  party  who  errs, 
or  is  misled,  does  not  comprehend  his  bargain,  and  so  is  incapacitated  from 
entering  into  it.  The  contract  is  therefore  null  and  void,  as  distinguished 
from  a  contract  induced  hy  fraud,  which  is  only  voidable  (Ersk.  Prin.  iii. 
1.  6;  Bell,  Prin.  13).  This  error  in  essentials  may  relate  to  the  person 
with  whom  the  contract  is  made ;  to  the  specific  subject  of  the  contract ; 
to  the  quantity  or  quality  of  the  subject ;  or  to  the  nature  of  the  engage- 
ment {Woods,  1893,  20  li.  477;  Maclaurin,  1876,3  K.  265).  It  would 
seem  that  the  error  must  be  common  to  both  parties,  or,  if  confined  to  one, 
must  have  been  induced  by  the  representations  of  the  other  (Stewart,  1890, 
17  Pt.  (H.  L.)  25). 

The  error  must  be  one  of  fact,  for  ignorantia  juris  neminem  excusat. 
But  the  rule  has  been  interpreted  as  applying  only  to  ignorance  of  the 
general  law  of  the  land,  and  not  to  ignorance  of  private  rights, — the  effect 
being  that  mistakes  as  to  the  application  of  the  general  law  to  particular 
circumstances  are  regarded  as  errors  of  fact.  In  the  case  of  Cooper  v. 
Phihhs  (L.  Pt.  2  H.  L.  149)  Lord  Westbury  says  (p.  170):  "It  is  said 
'ignorantia  juris  hand  excusat,'  but  in  that  maxim  the  word  jus  is  used  in 


COXSENTER  215 

the  sense  of  denoting  general  law,  the  ordinary  law  of  the  country.  But 
when  the  word  jus  is  used  in  the  sense  of  denoting  a  private  right,  that 
maxim  has  no  application.  Private  rigiit  of  ownership  is  a  matter  of  f;ict ; 
it  may  be  the  result  also  of  matter  of  law  ;  but  if  parties  contract  under 
a  mutual  mistake  and  nii-sapprehension  as  to  their  relative  and  respective 
rigiits,  the  result  is  that  tiiat  agreement  is  liable  to  be  set  aside  as  having 
proceeded  upon  a  common  mistake."  (Cf.  Iiujlis  2Vs.,  1887,  14  R.  740, 
opinion  of  Lord  Shand.)    See  EiiuOK. 

Again,  if  consent  is  only  given  under  stress  of  force  and  fear,  the 
engagement  is  null  and  void,  because  the  will  of  the  person  does  not  truly 
enter  into  the  contract  (Ersk.  Frin.  iii.  1.  G ;  IjcII,  Frin.,  Note  relative  to 
ss.  11,  12,  and  l;'>).  "The  ubjectiun  on  the  ground  of  error  or  force  will 
be  effectual  against  third  parties  without  notice ;  under  the  exception  of 
land  or  heritable  securities  acquired  on  the  faith  of  the  records,  moveables 
corporeal,  and  bills  and  notes"  (Bell.  Frin.,  Note,  supra). 

In  the  case  of  contracts  induced  by  fraud,  there  is  apparent  consent, 
Init  not  such  as  the  party  in  fault  is  entitled  to  rely  upon.  Such  a  contract 
is  voidable  at  the  option  of  the  injured  party,  under  certain  conditions. 
But  the  fact  of  an  innocent  third  party  having,  during  the  subsistence  of 
the  contract,  acquired  for  value  an  interest  in  regard  to  it,  will  prevent  its 
rescission  (Bell,  Frin.  13  et  scq).  See  Fkaud;  Circumvention  (Facility  and); 
Undue  Influence  ;  Restitutio  in  integrum. 

Consent  must  be  consensus  in  idem  placitum.  {Buchanan,  1878,  5  R. 
(H.  L.)  69),  if.  there  is  no  consent  where  it  appears  that  the  parties  have  been 
hmd  Jidc  at  cross  purposes,  one  believing  that  he  was  agreeing  to  one 
thing,  the  other  believing  that  he  was  agreeing  to  another  {Stewart,  17  R. 
(H.  L.)  25).  Similarly,  where  an  acceptance  does  not  square  with  an  offer  at 
any  moment,  but  is  in  reality  a  counter  offer,  there  is  no  bargain.  But 
where  there  is  apparent  discrepancy  l^etween  the  offer  and  the  acceptance, 
such  discrepancy  may  be  proved  to  exist  only  in  form,  and  the  acceptance 
may  be  shown  to  be  real  {Erskine,  1871,  9  M.  956). 

In  the  case  of  a  contract  entered  into  through  the  medium  of  the  post 
office,  some  latitude  must  be  given.  The  offerer  is  then  considered  to 
adopt  the  post  office  as  his  agent.  He  therefore  takes  the  risk  of  delay  or 
loss  in  transmission,  and  these  eventualities  do  not  affect  the  person  to 
whom  the  offer  is  made.  The  latter,  having  once  received  an  offer,  is 
thereby  given  the  power  of  acceptance,  a  right  which  he  can  only  lose  by 
mora,  or  by  the  receipt  from  the  offerer  of  a  recal  of  his  offer  {Truman, 
1894,  3  Ch.  372 :  Hcnthorn,  1892,  2  Ch.  27 ;  Jacnbsen,  1894,  21  R.  654). 
Acceptance,  on  tlie  other  hand,  is  constituted  by  the  mere  posting  of  a 
letter  of  acceptance  {Duidop,  1848 :  6  Bell's  App.  195  ;  Household  Fire 
Lisur.  Co.,  L.  R.  4  Ex.  Div.  216:  ci'.  Mason,  1882,  9  R.  883,  per  Ld. 
Shand. 

[Bell,  Frin.  10  ct  scq;  Ersk.  iii.  1.  16;  Ersk.  Frin.  iii.  1.  6  and  7.]  See 
Contract. 

Consenter.  —If  the  true  owner  of  heritable  property  be  taken  as 
consenter  to  a  disposition  or  other  conveyance  of  the  lands,  such  consent 
renders  the  deed  as  valid  as  if  granted  by  the  consenter  himself ;  and  this 
whether  the  title  of  the  princii)al  disponer  be  merely  defective,  or  whether 
no  title  at  all  be  vested  in  his  person  {Buchan,  1739,  Mor.  6528,  Kilk.  voce 
'  Implied  Disch.'  No.  2 :  Mounscy,  1808,  Hume,  237 ;  Stirling,  1630,  Mor. 
6521.     See  also  Moncrvf  1691,'  2   Bro.  Supp.  129:  Lockhart,  1637,  ^Mor. 
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7801 ;  Sorlci/'s  Trs.,  1832,  10  S.  :319).  This  effect  is  of  course  excluded  in 
cases  \Yh ere' the  true  owner's  consent  is  expressly  qualified  in  extent,  e.f/.  a 
consent  to  the  disposition  merely  in  so  far  as  the  disponer's  rights  in  the 

lands  may  go. 

On  the  other  hand,  consent  by  the  creditor  in  a  heritable  security  to  a 
disposition  of  the  lands  over  which  the  security  is  constituted,  is  construed 
otherwise,  and  is  taken  as  merely  implying  that  the  creditor  will  not  use 
his  security  to  the  prejudice  of  the  disponee  [Biicha)i,su2)ra  ;  Boijd,  IGGo,  Mor. 
6522).  The  creditor's  personal  claim  against  the  debtor,  or  his  recourse 
upon  any  other  lands  upon  which  the  debt  may  be  secured,  is  not  thereby 
surrendered.     To  have  this  effect,  a  conveyance  of  the  debt  itself  must  be 

taken. 

There  being  no  implied  warrandice  against  a  consenter  further  than  as 
to  rights  then  in  his  person,  a  consenter  is  not  barred,  in  a  question  with 
the  disponee,  from  founding  upon  and  ousting  the  disponee  in  virtue  of 
rifjhts  acquired  by  him  subsequently  to  the  date  of  his  consent  {Forhes, 
1GG8,  Mor.  7750,  G524;  Stuart,  1681,  Mor.  7702  ;  see  also  U.  of  Errol,  1G67, 
Mor.  6523).  The  doctrine  of  accretion,  which  is  based  upon  the  absolute 
warrandice  of  a  disponer,  does  not  apply  to  a  consenter.  See  Accretion. 
See  generally,  Stair  ii.  11.  7,  iii.  2.  9;  Ersk.  ii.  3.  21.  25,  ii.  7.  4;  Menzies, 
Convey.  534;  Bell,  Convey,  i.  581 ;  More's  Stair,  cclxiv. 

The  general  principle  applicable  to  the  construction  of  consents  to  deeds 
seems  to  be,  that  such  consent  will  not  inferentially  be  extended  further 
than  the  limits  expressed  by  the  deed,  if  any  limit  be  so  expressed,  or  be- 
yond what  is  necessarily  implied  from  the  consent  given  (see  Edu-ard,  1888, 
15  E.  (H.  L.)  33).  This  appears  to  be  the  principle  underlying  the  older 
cases  of  Guild,  1623,  Mor.  6521,  and  Murray,  1674,  Mor.  6525,  in  which 
consent  by  a  wife  to  her  husband's  testament  was  read  as  having  reference 
merely  to  lier  interest  in  the  dead's  part,  not  as  l)arriug  her  from  subse- 
quently claiming  her  legal  rights. 

The  consent,  to  be  effectual  to  operate  either  as  a  virtual  conveyance 
or  as  a  mere  non  repiignantia,  must  be  a  written  consent  subscribed  by  the 
consenter  (Landales,  1752,  Mor.  14465,  at  p.  14477).  Beyond  this  no  re- 
striction in  form  appears  to  be  attaclied.  Thus  the  consent  of  a  wife  to 
her  husband's  deed  will  be  ellectual  though  she  be  not  made  a  party  to  the 
deed,  if  she  be  taken  as  a  consenter  in  the  testing  clause  (Johnstone,  1843, 
5  J).  1297  ;  Dimlop,  1863,  2  M.  1 ;  affd.  3  M.  (H.  L.)  46).  Mere  subscription 
of  the  deed  by  the  wife  would,  it  is  tliought,  be  sufficient.  (See  Ld.  Medwyn, 
Johnstone,  supra,  at  p.  1311 ;  Ld.  Ueas,  Smith,  1877,  5  E.  112  ;  Ld.  Watson, 
Blair,  1896,  App.  Ca.  409,  at  p.  425.)  Of.  Taylor,  1748,  Mor.  16813;  Orr, 
1712,  Mor.  16919— cases  of  subscription  by  cautioners).  For  the  effect 
of  consent  by  a  wife  as  barring  her  from  subsequently  claiming  her  legal 
rights,  see  Johnstone  and  Dunlop,  supra;  Lciyhton,  1852,  15  L).  126.  See 
also 

This  effect  of  consent  has  no  analogy  in  judicial  procedure.  A  party's 
title  to  sue  which  is  merely  defective  or  qualified  by  some  limitation,  may 
be  cured  by  obtaining  the  consent  and  concurrence  of  the  person  by  whose 
right  his  is  qualified  ;  but  where  a  principal  party  to  a  suit  has  no  interest 
or  right  of  his  own,  this  want  cannot  be  supplied  by  the  consent  and  con- 
currence of  the  person  in  whom  alone  the  right  of  action  is  vested  {Eislop, 
1881,  8  E.  (H.  L.)  95,  Ld.  Watson,  p.  105).     See  Title  to  Suk. 

Consequential  Damages.— See  Damages. 
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Consideration.  -In  it'^  widest  sense,  consideration  denotes  the 
cause  or  reason  for  granting  a  deed  or  entering  into  a  contract.  It  may  be 
gratuitous,  as  where  a  deed  is  said  to  be  granted  for  the  "  love,  favour,  and 
atl'ection  "  borne  by  the  grantor  towards  the  grantee  ;  or  onerous  (jr  vaHd,  as 
in  the  case  of  a  contract.  As  was  said  in  an  EngHsh  case,  "a  valuable  con- 
sideration in  the  sense  of  the  law  may  consist  either  in  some  right,  interest, 
profit,  or  bunetit  accruing  to  the  one  party,  or  some  forljearance,  detriment, 
loss,  or  icsponsibility  given,  sullered,  or  undertaken  l>y  the  otlier"  {Curr'u-, 
1875,  L.  IJ.  lU  Ex.  102).  r>y  being  valid  (jr  onerous,  it  is  not  meant  that  tlie 
consideration  should  be  adequate,  as  to  which  the  law  does  not  concern 
itself  (  Wcdlalc,  1858,  5  C.  B.  (N.  S.)  248,  205).  "  The  value  of  all  things 
contracted  for  is  measured  by  the  aitpetite  of  the  contractors,  and  therefore 
the  just  value  is  tliat  which  they  be  contented  to  give"  (Hobbes,  Leviathan, 
Tart  i.  c.  15).  Whi-re,  liowever,  the  validity  of  a  contract  is  challenged, 
inadequacy  of  consideration,  cou])led  witli  other  things,  may  afford  evidence 
of  fraud  or  circumvention.  In  iMigland,  a  promise,  where  not  contained  in  a 
deed  under  seal,  is  not  binding,  unless  made  in  return  for  a  valid  considera- 
tion given  l)y  the  promiser ;  but  in  Scotland,  promises  are  elTectual  though 
gratuitous.  For  a  systematic  treatment  of  the  doctrine  of  consideration, 
reference  must  be  made  to  English  treatises  and  decisions.  "  Tlie  Englisli 
system  of  law,  as  distinguii^hed  from  those  of  the  Continent,  and  even  of 
Scotland,  is  the  only  one  in  which  the  notion  is  fully  developed  "  (Pollock  on 
Contracts,  9  ;  and  see  pp.  104  scq.,  and  cases  there  cited).  As  to  the  effect  of 
the  consideration  given  by  one  contracting  party  to  another  being  illegal  or 
impossible,  see  under  Conti;A(T:  Oijjgation  ;  Illegal  Coxtkact. 


Consigna'cion  is  the  term  applied  to  the  deposit  of  money,  which 
is  the  subject  of  dispute  or  competition,  in  the  hands  of  a  neutral  person, 
by  wliom  it  shall  be  delivered  up  to  the  party  or  parties  to  whom  it  shall  be 
adjudged.  The  occasions  for  consignation  are:  (1)  In  wadsets,  where  the 
reverser  is  l)ound  to  consign  in  the  event  of  the  wadsetter  not  appearing  at 
the  time  and  [)lace  to  which  he  is  cited  by  the  premonition,  or  if  he  refuse  to 
accept  of  payment  and  to  renounce.  In  such  a  case,  the  reverser  must  take 
a  notarial  instrununit  of  consignation,  which  instrument  completes  the  order 
of  redemption,  stoi)s  further  interest  from  running  against  liim,  subjects  the 
wadsetter  to  account  for  the  rents  of  tlu;  wadset-lands  from  the  time  the 
order  was  us).'d,and  founds  the  reverser  in  an  action  for  declaring  the  order 
to  be  formal,  and  the  lands  to  1)0  rodeonu'd  in  conse(iuence  of  it  (Ersk.  ii. 
8.  19).  (2)  In  multiplepoindings  and  judicial  sales,  where  it  is  not 
tinally  determined  to  whom  the  money  is  to  be  paid.  (:J)  In  suspensions, 
consignation  is  competent  in  jdace  of  caution.  Consignation  of  the  sum 
charged  for,  however,  is  not  sullicient  to  warrant  the  note  being  passed,  if 
the  respondent  object,  unless  caution  for  expenses  be  found  {Paid,  1807,  5 
]M.  1120).  In  practice,  caution  for  expenses  is  rarely  exacted  where  con- 
signation has  been  made  (Mackay,  Manual,  p.  432). 

The  risk  or  periculum  of  the  consigned  money  falls  on  the  party  who  is 
at  fault.  It  falls  on  the  consignee,  if  he  had  no  good  reason  to  consign,  or 
if  the  consignation  is  irregular, — as  for  example,  where  he  consigns  a  part 
only  of  the  money  due, — or  if  he  chooses  an  improper  person  as  consignatary. 
If,  however,  the  consigner  has  just  ground  for  consigning,  if  the  consignation 
is  regular,  and  the  consignatary  a  proi)er  person,  the  risk  falls  on  the  wad- 
setter, seller,  or  other  creditor  (Ersk.  iii.  1.  31). 

It  is  the  duty  of  the  consignatary  to  keep  the  money  consigned  in  safe 
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keeping  till  it  is  called  for ;  it  is  not  his  duty  to  put  it  out  at  interest,  and 
if  he  does  so,  it  is  at  his  own  risk ;  it  is  considered  by  Erskine  that  if  he 
invests  the  consigned  money  successfully,  he  is  entitled  to  keep  the  interest 
to  himself  (Ersk.  iii.  1.  31),  but  this  doctrine  is  at  least  questionable.     As, 
however,  consigned  money  is  now  deposited  in  banks,  the  value  of  the 
doctrine  is  of  little  importance.     By  19  &  20  Vict.  c.  91,  s.  2,  it  is  provided 
that  in  every  case  of  a  judicial  sale  it  shall  be  lawful  for  the  purchaser  to 
lodge  the  price,  with  the  interest  due  on  it,  in  any  joint-stock  bank  in 
Scotland,  by  doing  which,  and  by  giving  due  notice  thereof  to  the  agent 
who  carried  on  the  sale,  he  shall  be  discharged  of  the  said  price  ;  and 
further,  the  Court  of  Session,  upon  the  application  of  any  of  the  creditors, 
shall  be  empowered  to  make  an  order  on  the  purchaser  to  lodge  the  price 
and  interest  in  one  of  the  said  banks,  sufficient  intimation  being  always 
given  to  the  purchaser,  and  to  the  common  agent  for  the  creditors,  that 
such  application  has  been  made,  in  order  that  all  parties  may  have  an 
opportunity  to  object.     And  by  20  &  21  Vict.  c.  18,  s.  5,  it  is  provided  that 
all  monies  deposited  in  the  Bill  Cliandjer  shall  be  forthwith  deposited  by 
the  Clerk  of  the  Bills  in  one  of  Llie  banks  in  Edinburgh.     The  Court  of 
Session  Consignations  (Scotland)  Act,  1895  (58  &  59  Vict.  c.  19),  provides 
that  in  future  the  Accountant  of  Court  shall  be  the  sole  custodier  of  all 
consignations  under  the  Act,  and  that  he  shall,  within  ten  days  of  the 
receipt  of  any  consigned  money,  lodge  the  same  on  deposit  receipt  in  one 
of  the  Scottish  banks.     This  Act  has  been  read  as  applying  only  to  money 
consigned  in  causes  or  proceedings  in   Court  (Antrohus,  1896,  4  S.  L.  T. 
143). 

[Stair,  i.  13.  G,  and  i.  18.  4:  Ersk.  iii.  1.  31,  ii.  12.  63,  ii.  8.  19;  Bell, 
Frhi.  s.  215  ;  Mackay,  Fradicc,  ii.  188.] 


Consignment. — This  term  is  used  in  a  general  sense  to  indicate 
the  transmission  of  goods,  usually  from  abroad,  through  the  medium  of  a 
carrier,  as,  c.r/.,  under  a  bill  of  lading  endorsed  and  delivered,  whether  the 
intention  be  to  pass  the  entire  property  in  the  goods  to  the  consignee,  or 
only  to  give  him  a  security  to  cover  advances.  More  usually,  as  a  term  of 
mercantile  law,  it  is  applied  to  the  arrangement  whereby  goods  are  placed 
by  one  merchant  in  the  hands  of  another,  or  by  a  merchant  in  the  hands  of 
a  mercantile  agent  or  factor,  for  some  specified  purpose — commonly  for 
sale.  The  rights  and  liabilities  of  the  parties  inic7'  se  depend  mainly  on 
the  purpose  for  which  the  consignment  is  made. 

Where  the  goods  are  consigned  for  sale,  the  factor  or  consignee  is  bound, 
in  a  question  with  the  consignor,  by  any  instructions  given  by  the  latter  as 
to  the  price  at  which  the  goods  are  to  be  sold.  Where  they  are  consigned 
for  sale  generally,  and  without  such  instructions,  the  consignee  has  an 
implied  mandate  empowering  him  to  sell  at  his  discretion  as  to  time  and 
price,  and  his  liability  to  the  consignor  is  only  for  the  proceeds  actually 
realised  from  the  sale  {CfRcilly,  Hill,  &  Co.,  1821, 1  S.  61 ;  Bell,  Com.  i.  509). 
The  consignee  of  goods  for  sale  has  the  common  law  rights  of  a  factor, 
including  a  lien  on  the  goods  for  the  balance  of  his  account  with  his 
principal,  and  a  power  to  pledge.  And  if,  as  is  usual,  he  is  a  "  mercantile 
agent"  in  tlie  sense  of  the  Factors  Act,  he  is  subject  to  the  provisions  of 
that  Act  as  regards  the  selling,  pledging,  or  otherwise  disposing  of  goods  by 
mercantile  agents  (52  &  53  Vict.  c.  45,  extended  to  Scotland  by  53  &  54 
Vict.  c.  40,  s.  1).     See  Agency  ;  Eeputed  Ownership  ;  Factor. 

It  is  a  common  practice  for  the  consignee   to  advance  money  to  the 
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consignor,  or  to  accept  his  bills,  on  the  faith  of  the  goods  consigned.  Such 
advances  are  covered  to  their  whok'  amount  by  the  factor's  lien  (see 
Factor's  Lien),  and  the  consignee  is  thus  placed  in  the  j)osition  not  only  of 
an  agent  for  the  consignor,  but  of  a  creditor  holding  a  security  for  his  own 
debt°  A  mandate  to  sell  the  goods  may  in  such  case  be  exercised  )jy  the 
consignee  as  mandatum  in  ran  steam,  so  as  to  realise  a  fund  f<jr  the 
extinction  of  the  debt  (15ell,  Com.  ii.  12).  The  mandate  subsists,  and  may 
be  assigned,  until  the  c(jnsignee  is  reindjursed.  So,  where  goods  are 
consigned  under  a  bill  of  ladnig,  not  for  sale  but  in  security  of  advances, 
tlie  property  passes  to  the  consignee  to  the  effect  of  enabling  him  to 
operate  payment  out  of  the  security  subjects,  with  liability  to  account  to 
the  consignor  for  the  balance  (see  Bill  of  Lading).  The  case  where  goods 
are  consigned  by  a  person,  not  himself  the  owner,  l)ut  one  who  has  had  the 
possession  of  them  given  t(j  him  by  the  owner  for  the  purpose  of  consign- 
ment or  sale,  is  specially  dealt  with  by  tlie  Factors  Act  (s.  7),  which 
provides  that  in  such  case  the  consignee  who  has  not  had  notice  that  the 
consignor  is  not  the  owner,  has,  in  respect  of  advances  made  to  or  for  tlie 
owner,  the  same  lien  on  the  goods  as  if  the  consignor  were  the  owner; 
and  the  consignee  may  transfer  any  such  lien  to  another  person. 

On  the  bankruptcy  of  either  party,  or  of  l)oth,  questions  may  arise  as  • 
to  their  respective  rights  in  the  goods  consigned.  The  following  general 
rules  are  applicable:  If  the  consignee  or  factor  becomes  bankrupt,  and 
the  consignor  has  to  pay  the  bills  drawn  on  the  consignee,  he  may  recover 
the  goods",  so  far  as  they  are  still  unsold,  as  his  own  unalienated  property. 
On  the  consignor's  bankruptcy,  the  consignee  has  his  lien  on  the  goods  to 
the  amount  of  all  obligations  undertaken  on  the  faith  of  them.  Where 
both  parties  become  lumkrupt,  the  holder  of  their  bills  may  rank  on  the 
estates  of  both  for  the  full  amount  of  his  claim,  to  the  effect  of  receiving 
full  payment  on  the  whole ;  the  consignee's  lien  is  available  against  the 
consignor's  estate  for  relief  and  indemnification ;  and  the  goods  may  be 
recovered  by  the  consignor's  estate  after  such  relief,  or  on  full  security 
being  given  for  it  to  the  consignee  and  his  estate  (Bell,  Com.  i.  294). 
The  same  rules  are  applied  where  goods  have  been  consigned,  not  for 
sale,  but  to  a  creditor  in  security  of  his  debt  {Royal  Bank,  1881,  8  E. 
805 ;  affd.  1882,  9  B.  (H.  L.)  67). 

Questions  of  a  different  kind  arise  wiiere  go(jds  have  been  consigned 
through  a  general  consignee  or  factor  in  security  of  debts  due  to  other 
persons,  creditors  of  the  consignor,  or  with  instructions  that  the  proceeds 
from  the  sale  of  the  goods  may  be  paid  to  these  creditors.  Here  the 
consignor's  bankruptcy  may  raise  the  question  whether  a  creditor  has  an 
etrectual  security  in  the  goods  or  their  ])roceeds,  so  as  to  prevent  the 
consignor  from  recalling  his  mandate,  and  to  bar  diligence  by  his  general 
creditors.  This  depends  entirely  on  the  specitic  appropriation  of  the  goods 
to  the  creditor  indicated  (liell.  Com.  ii.  Vl\  See  Si-ecikic  Aituoi-kiatiox. 
The  consignee  cannot  plead  his  lien  on  the  goods  in  prejudice  of  the 
creditors  to  whom  the  goods  have  been  thus  appropriated. 

The  legal  relations  of  the  parties,  so  far  as  arising  out  of  the  contract  for 
the  transmission  of  the  goods,  are  a  part  of  the  law  of  carriage.  See  Carrier. 
As  to  the  special  position  of  the  consignee  of  goods  under  a  bill  of  lading, 
see  Bill  of  Lading  ;  Freight  ;  Demurrage  ;  Stoppage  in  transitu. 

Consistorial  Actions.— This  term  was  at  one  time  used  to 
denote  all  actions  whieli  fell  wiihui  the  jurisdiction  of  the  Ecclesiastical 
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CoUKTS  or  the  Commissaky  Coukt  (q.r.).     It  is  now  in  practice  limited  to 
those  actions  which  spring  out  of  the  relation  of  husband  and  wife.     These 
are  enumerated  in  sec.  19  of  the  Conjugal  Eights  Act,  1861  (24  &  25  Vict, 
c.  S6).     They  are  "  actions  of  declarator  of  marriage,  of  declarator  of  nullity 
of  marriage,  of  declarator  of  legitimacy  and  bastardy,  actions  of  separation 
a  mcnsa  ct  thoro,  of  divorce  and  of  adherence,  and  of  putting  to  silence,  and 
actions  of  aliment  between  husband  and  wife,  instituted  in  the  Court  of 
Session."    With  the  exception,  which  is  only  apparent,  of  certain  actions  of 
Aliment  {q.v.),  consistorial  actions  are  competent  only  in  the  Court  of  Session. 
And  as  they  fnvolve  rights  which  are  j)uUici  juris,  proof  is  necessary  though 
there  is  no  defence  (1  Will.  iv.  c.  69,  ss.  33  and  36  ;  13  &  14  Vict.  c.  36,  s.  16). 
A  defender  may  be  allowed  to  appear  though  no  defences  have  lieen  lodged 
{]Vatls,   1885,  "12  K.  894;    Patcrson,    1848,    20    Sc.    Jur.    459).       And   a 
special  defence  to  divorce,  such  as  condonation,  would   be  allowed  to  be 
lodged,  even  after  the  proof,  if  decree  had  not   jjeen  signed  {Paul,  1896, 
4  S.   L.   T.    193).     The  summons   may  be   signed    either   by  a    Clerk   of 
the   Coui-t   of   Session    or  by   a    writer    to    the    Signet   (13    &    14   Vict. 
c.    36,   s.    15;    31    &   32   Vict.   c.    100,  s.   13;    Craig,   1851,   14  D.   261). 
There   must   be   service  upon  the  defender  when  he   is  not   resident  in 
Scotland.      But   if   it   be   shown   to   the    satisfaction   of   the    Court   that 
the  defender  cannot  be  found,  edictal  citation  shall  be  deemed  sutticient. 
But  in  this  case  the  summons  must  be  served  also  "  on  the  children  of  the 
marriage,  if  any,  and  on  one  or  more  of  the  next-of-kin  of  the  defender, 
exclusive  of  the  children  of  the  marriage,  when  the  said  children  and  next- 
of-kin  are  known  and  resident  within  the  United  Kingdom,  and  such  children 
and  next-of-kin,  whether  cited  or  so  resident  or  not,  may  appear  and  state 
defences  to  the  action"  (24  &  25  Vict.  c.  86,  s.  10).     Personal  service  need 
not  be  by  a  messenger-at-arms  (31  &  32  Vict.  c.  100,  s.  100).    See  Citation  ; 
Service  ;  Lanrjliland,  1882,  19  S.  L.  E.  645.     Proof  in  consistorial  actions  is 
taken  before  a  Lord  Ordinary.    The  examination  of  havers  or  witnesses  may 
be,  as  in  other  cases,  taken  by  Co.m.missiox  {([.v.  ;  24  &  25  Vict.  c.  86,  s.  13). 
But  commission  cannot  be  granted  to  take  the  whole  evidence.    The  parties 
are  now  competent  witnesses  (37  &  38  Vict.  c.  64,  s.  2).      The  law  agent  of 
a  party  is  a  competent  witness,  except  in  actions  of  declarator  of  marriage 
founded  on  promise  cmn  cojjula  siihsequinte  (15  Vict.  c.  27,  s.  1 ;  16  Vict.  c. 
20,  s.  2 ;  37  &  38  Vict.  c.  64,  ss.  1,  3  ;  see  Dickson  on  Ecidence,  ii.  1576.     The 
repeal  of  sec.  1  of  37  &  38  Vict.  c.  64,  by  the  Statute  Law  Eevision  Act,  1883, 
does  not,  by  sec.  1  of  the  last-named  Act,  revive  the  old  rule).    Diligence  on 
the  dependence  of  a  consistorial  cause  is  not  competent  unless  there  are 
pecuniary  conclusions  {Ketchen,  1871,  9  ]\I.  906).    And  where  the  claim  is  for 
aliment  for  the  future,  diligence  is  incompetent  unless  the  husband  is  vcryens 
ad  inopiam,  is  in  meditatione  fugm,  or  is  putting  away  his  funds  {Symington, 
1875,  3  E.  205  ;  Burns,  1879,  7  E.  355).    A  reference  to  oath  may  be  refused 
where  the  interest  of  third  parties  might  be  prejudiced  {Longivorth,  3  M. 
654,  5  M.  (H.  L.)  144;  Fraser,  H.  &  W.  ii.  1243;    16  &  17  Vict.  c.  20,  s. 
5).     As  a  rule,  neither  the  pursuer  nor  the  defender,  where  resident  out  of 
the  jurisdiction,  will  be  required  to  sist  a  mandatary  {Camj)l)cll,  1854,  17 
D.  514;  D'Urnesti,  1882,  9  E.  655).     Eeduction  of  a  decree  in  absence  is 
competent,  at  any  rate  within  year  and  day  {Steivart,  1863, 1  M.  449).    It  is 
not.  clear  whether  the  rule  of  the  Consistorial  Court,  excluding  reduction 
after  year  and  day,  applies  to  the  Court  of  Session  (see  31  &  32  Vict.  c.  100, 
s.  24:  narrative  to  Harvey,  1872,  2  Paterson,  at  p.  1992:  Lochyer,  1876, 
3  E.  882,  1877,  4  E.  (H.  L.)  32;  Fraser,  H.  &   W.  ii.  1230).     But  lapse  of 
time  would  not  bar  a  reduction  on  the  ground  of  fraud,  if  the  action  were 
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brought  without  undue  delay  after  discovery  of  the  fraud  (see  opinions  in 
Lochjn,  4  K  (H.  L.),  at  pp"  o9  and  43,  and  JJrf/fj,  1H.S9,  10  II.  550).     In 
e.\cei)ti()nal  casos  rcponing  may  1)0  allowed  {Wlujlc,  1891,  IS  \\.  4G0). 
[See  Mackay,  Manun/]  408;  Walton,  //.  cC'  IF.  113  and  :;i6-:,i23.] 


Consistorial  Court.— Sec  Commissahy  Couut. 


Consolidation  is  the  term  used,  in  the  feudal  system  of  land 
rights,  to  tlescril>e  the  uui(jn  of  what  were  previously  two  separate  estates  in 
the  same  lands.  The  two  estates  must  he  in  innnediate  sequence  in  the 
feudal  chain  ;  lail,  so  long  as  that  condition  is  observed,  the  prcjcess  applies 
not  only  to  the  dominium  vtili  and  lite  immediate  superiority  thereof,  Imt 
also  to  any  two  estates  of  superiority  or  mid-superiority.  This  is  expressly 
recognised  in  sec.  G  of  the  1 874  Act  and  relative  Schedule  C. 

It  was  originally  thought  that  when  the  two  fees  came  to  be  vested  in 
one  person,  consolidation  operated  automatically.  Indeed,  when  it  was  the 
case  of  the  superior  acquiring  the  property  by  succession  to  his  vassal,  it 
was  thought  that  ho  did  not  ro(|uire  even  to  make  up  any  title  as  hoir.  It 
was  not  until  1780  {IU(l(l,^L  15084)  that  it  was  authoritatively  settled  that 
there  was  no  such  thing  as  ipso  jure  consolidation,  but  that  the  two  fees 
remained  distinct  until  consolidation  was  eflected  by  one  or  other  of  the 
methods  about  to  be  explained. 

Until  1874,  consolidation  might  be  effected  in  either  of  two  ways: 
(1)  resignation  ad  rcmancntiam,  and  (2)  prescription. 

CoxsouDATioN  BY  RESIGNATION. — It  was,  and  is,  essential  that  the 
titles  both  of  superior  and  vassal  should  be  complete  {Grant,  1786,  Mor.  8740). 
If  the  superior  purchased  the  property,  the  original  form  of  deed  was  a 
procuratory  of  resignation  ad  rem.,  followed  by  an  instrument  of  resignation 
ad  rem.,  which  re(pured  to  be  recorded  within  sixty  days  of  its  date  (1669,  c.  3). 
For  forms,  see  Juridical  Styles,  4th  ed.,  i.  143.  The  short  form  of  clause  of 
resignation  introduced  by  the  1847  Act  in  dispositions  between  vassal  and 
superior  did  not  apply  to  the  separate  procuratory  of  resignation.  Down  to 
1 845  there  was  a  ceremony  of  resignati(jn  b}'  the  vassal  or  his  procurator  in 
presence  of  the  superior  or  his  commissioner  before  a  notary  public  and  two 
witnesses.  The  symbols  were  described  as  "staff  and  baton,"  which  in  fact 
meant  a  pen.  The  1845  Act  (8  &  9  Vict.  c.  35,  s.  8)  authorised  the  superior's 
known  agent  to  receive  resignations,  and  the  long  notarial  dorquet  was 
abolished  in  the  instrument.  The  instrument  was  further  simpliliod  by  the 
1858  Act  (21  &  22  Vict.  c.  76,  Sched.  D),  which  also  permitted  registration  at 
any  time  within  the  lifetime  of  the  person  on  whose  behalf  the  instrument 
was  recorded.  But,  as  explained  below,  the  use  of  the  instrument  was 
optional  after  1858. 

An  alternative  to  the  procuratory  of  resignation  was  a  disposition  of  the 
property,  with  a  clause  of  resignation  ad  rem.,  in  the  following  terms: — 

And  to  the  effect  that  my  right  of  property  of  the  said  lands  may  be  consolidated 
with  tlu-  -Slid  r>.  his  right  of' su|>eri<ivity  of  the  same,  I  hereby  hind  and  oblige  me,  my 
lieirs  and  successors,  to  make  due  and  hnvful  resignation  of  the  same  in  the  hands  of 
the  said  B.,  as  my  immediate  hnvful  superior  thereof  ad  lurpduam  remanentiam  :  And 

for  tliat  end  I  hereby  make and  ejxch  of  tliem  my  very  lawful  and 

uudoul>ted  procurators,  for  me  and  in  my  name  to  conqiear  l,>efore  the  said  7>.,  my 
innnediate  lawful  superior  of  the  said  lands,  or  his  commissioner  in  his  name  liavinj' 
power  to  receive  vedgnations  ad pcrpet nam  rcinitncnti((m,nt  imy  time  and  place  lawful  and 
convenient,  and  there  with  all  due  reverence  and  humility,  purely  and  simply  by  staff 
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and  baton,  as  use  is,  to  resign  and  sunvnder,  a?  I  do  hereby  resign,  surrender,  siinpliciter 
upgive,  overgive,  and  deliver  All  and  Whole  [description]  in  the  hands  of  the  said  B.  or 
of  his  ooiumissioner  in  his  ninie  and  for  his  behoof  ad  perpetiuini  remamntiam,  to  the 
effect  tluit  the  right  of  projierl v  in  the  said  lands  which  stands  in  my  person  may  be 
estiiblished  and  consolidated  in  the  person  of  the  said  B.  with  his  right  of  superiority  of 
the  same,  and  remain  inseparable  therefrom  in  all  time  coming. 

The  deed  contained  no  obligation  to  infeft  and  no  precept  of  sasine.  Its 
peculiarity  \Yas  the  special  clause  of  resignation  ad  jJcrpetKani  remamntiam. 
The  1847  Act  (10  &  11  Vict.  c.  48,  s.  3,  Sched.  A)  introduced  the  short  clause  of 
resignation  in  the  words  "  and  I  resign  the  said  lands  and  others  for  new 
infeftment,"  which  were  declared, "  in  the  case  of  conveyances  by  a  vassal  to 
his  superior,  equivalent  to  a  procuratory  of  resignation  ad  rem."  This  was 
altered  by  the  1858  Act,  which  (s.  5)  provided  that  the  clause  of  resignation 
should  be  held  to  be  infavorcm  only,  unless  it  expressly  bore  to  be  ad  rem.; 
but,  to  avoid  diliiculty  as  to  indefinite  resignations  contained  in  dispositions 
executed  between  1847  and  1858,  it  was  provided  that  any  such,  if  granted 
by  A'assal  to  superior,  should  form  a  good  warrant  for  an  instrument  of 
resignation  ad  rem.  It  is  to  be  understood  that  down  to  1858  the 
disposition  with  clause  of  resignation  ad  rem.  (express  or  implied)  required  to 
be  followed  by  an  instrument,  just  as  was  the  case  when  a  separate 
procuratory  was  used. 

In  accordance  with  the  general  rule  of  abolishing  instruments  adopted 
in  1858,  the  Act  of  that  year  (s.  4)  declared  it  unnecessary  to  expede  an 
instrument  of  resignation  ad  rem.,  and  allowed  the  procuratory  of  resignation 
ad  rem.,  or  disposition  with  clause  of  resignation  expressly  ad  rem.,  to  be 
recorded  with  a  warrant.  A  notarial  instrument  was  allowed  as  a 
substitute,  if  desired. 

The  disposition  with  clause  of  resignation  was  most  appropriate  when 
the  superior  purchased  the  property  from  the  vassal.  In  the  converse  case 
the  vassal  ol)tained  an  ordinary  disposition  of  the  superiority,  completed  his 
title  thereto,  and  could  thereupon  proceed  to  grant  in  his  own  favour  either 
a  disposition  of  the  property  with  clause  of  resignation  ad  rem.,  or  a  separate 
procuratory  of  resignation  ad  rem. ;  but  the  latter  was  the  more  appropriate, 
as  it  also  was  when  either  the  superior  succeeded  to  the  property  or  rice 
versd.  It  is  to  be  understood  that  neither  was  the  disposition  confined  to 
cases  where  two  persons  were  involved,  nor  the  separate  procuratory  to  cases 
where  there  was  only  one. 

Consolidation  by  Prescription. — This  expression  is  used  in 
different  meanings.  It  may  mean  either  the  acquisition  by  the  superior,  by 
force  of  prescriptive  possession,  of  the  dominium  utile,  and  the  incorporation 
thereof  with  the  superiority  estate,  or  simply  the  consolidation  of  two  fees 
all  along  vested  in  the  same  person.  There  is  also  a  case  between  these 
two,  viz.  where,  though  l)oth  fees  belonged  at  the  commencement  of  the 
prescriptive  period  to  the  same  person,  he  held  one  on  an  absolute  and  the 
other  on  a  limited  title.  In  that  case  he  represents  two  interests  in  his 
own  person,  and  there  is  thus  room  not  only  for  consolidation,  Ijut  also  for 
quasi-?iQ,( [wi^iimn.     To  illustrate  the  three  cases — 

1.  A.  is  superior  on  a  title  cr.  faxic  embracing  the  lands,  and  B.  is  vassal. 
A.  possesses  the  lands  themselves  for  the  prescriptive  period,  to  the 
exclusion  of  B.  The  result  is  that,  by  force  of  the  positive  prescription, 
A.'s  title  now  covers  the  plenum  dominiu7n  as  one  consolidated  estate,  and 
B.'s  right  is  extinguished.  Middleton  (1774,  Mor.  10944)  is  cited  as  an 
authority.  The  Elihanh  case  (1833, 12  S.  74)  is  also  in  point,  in  view  of  the 
dicta  of  the  judges,  to  the  effect  that  the  consolidation  would  have  been  clear 
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beyond  questi<jii  if  no  rc(  (»iiveyanco  had  been  granted  by  the  holder  of  the 
base  right.  It  is  essential  tiiat  A.'s  infeftnieiit  should  on  the  face  of  it  be 
a  title  to  the  lands;  it  W(nild  n(jt  be  sulhcient  if  it  weie  uxjiressly  limited 
to  "  the  superiority  "  or  "  the  duminium  directum."  A\'lien  the  infeftnicnt  is  in 
the  lands,  the  requirements  of  the  Statute  1G17,  c.  12,  and  of  the  1874  Act, 
are  fulfilled,  viz.  (a)  an  ex  facie  valid  title,  and  {h)  possession  in  terms 
thereof.  But  if  the  infeftment  were  in  "  the  superiority,"  then  the 
possession  of  the  duminium  utile  would  be,  not  in  terms  of  the  title,  but  in 
face  of  it.  In  this  case  of  prescriptive  consolidation,  dilliculties  miglit  now 
arise  in  connection  with  warrandice.  Prior  to  1874  that  could  not  be,  for  it 
then  required  forty  years'  possession  to  perfect  the  superior's  title  by  force  of 
the  positixe  prescription,  and  the  same  period  would  extinguish  the  claim 
of  warrandice  by  the  negative  prescription.  But  now  that  the  positive 
prescription  \^-  limited  to  twenty  years,  the  warrandice  survives,  though  of 
course  it  gives  merely  a  personal  claim,  and  only  against  the  granter  of  the 
obligation  of  warrandice  and  his  representati\es. 

2.  A.  holds  Ijoth  superiority  (A/'/acic  the  lands)  and  property,  the  one  on 
a  limited  title  and  the  other  unlimited.  At  the  outset,  it  is  to"^  be  observed 
that  this  is  not  a  proper  case  of  double  titles.  That  expression  means  two 
titles  to  the  same  fee ;  but  here  there  are  two  fees  as  well  as  two  titles. 

i'Vrs^,  let  it  be  supposed  that  the  superiority  is  entailed  and  the  projterty 
fee-simple  (7i7ii'(<»/t,s?i2Jra:  Bontinc,  18o7,  15  S.  711;  and  E.  Glasfjoic,  1887, 
14  E.  419).  As  is  explained  afterwards,  the  effect  of  prescriptive  consolida- 
tion is  to  bring  the  property  within  the  fetters  of  the  superiority  entail. 
Accordingly,  the  law,  favouring  freedom,  gives  a  ])resumption  here  against 
consolidation.  The  ([uestion  is  whether  the  evidence  is  such  as  to  displace 
this  presum])tion  and  to  show  possession  of  the  lands  on  the  entailed 
superiority  title.  The  mere  fact  that  that  title  has  been  completed  while  the 
pro])erty  title  has  not,  is  not  enough ;  for  apparency  was,  and  the  statutory 
personal  right  now  is,  a  sulhcient  title  {E.  Glascjoir).  In  the  Elihank  case 
the  circumstances  were  that  a  base  fee  of  a  part  of  the  estate  had  been 
created,  apparently  for  ])olitical  purposes;  there  never  was  any  possession 
thereon  ;  and  a  reconveyance  was  granted,  but  never  feudalised.  The  deed 
of  entail  subsequently  granted  showed  an  intention  to  include  the  domi/iium 
iitilc  of  the  part  in  question.  The  heirs  of  entail  made  uj)  no  title  except 
under  the  entail,  and  there  were  unecjuivocal  acts  referring  the  possession 
to  the  entail  title.  It  was  held  that  consolidation  had  resulted.  It  is 
sometimes  said  that  it  is  irrelevant  to  consider  the  i)urpose  for  which  the 
splitting  of  superiority  and  projierty  may  have  been  brought  about,  but  a 
perusal  of  the  Elihank  case  makes  it  plain  that  the  judges  attached  the 
greatest  weight  to  the  fact  that,  in  truth,  there  never  was  intended  to  be  a 
substantive  title  by  subinfeudation.  In  E.  Glasr/ou-'s  case  (where  it  was  held 
that  there  was  no  consolidation)  the  point  of  distinction  was  also  taken,  that 
in  the  Elihank  case  consolidation  was  supported  by  an  obligation  in  the 
entail  to  possess  under  that  title,  and  to  use  all  other  titles  in  corroboration 
only.  That  argument  might  be  entitled  to  weight  taken  in  conjunction 
with  the  intention  evinced  by  the  entailer  to  include  the  dominium  utile: 
but,  apart  from  that,  it  is  suggested  that  such  a  clause  would  not  afTect  the 
question,  for  at  most  it  imposes  an  express  obligation  against  prejudicing  or 
curtailing  the  entail,  but  not  a  duty  to  extend  it. 

Second,  the  converse  case  is  that  i»f  a  fee-simple  superiority  and  an 
entailed  property  (Bruce,  1770,  Mor.  10805).  The  considerations'  which  go 
to  decide  the  other  case  have  no  application  here.  The  intention  of  the 
property  owner  to  consolidate  in  fee-simple  with  the  fee-simple  superiority 
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cannot  be  the  rule  of  decision,  for  his  powers  are  inade(|uate  and  his 
obhgations  prohibitory.  And  as  to  the  presumption  in  favour  of  liberty, 
the  proper  application  of  that  is  to  preserve  the  liberty  of  one's  own  estate ; 
it  is  (juite  another  thing  to  seek  to  apply  it  to  extinguish  the  estate  of 
another.  The  rule  of  this  case  must  simply  be  an  ordinary  application  of 
the  Statute  1617,  c.  12,  as  modified  by  the  1874  Act.  Any  of  the  subse- 
(]uent  heirs  of  entail  is  entitled  to  challenge  the  possession  during  the 
prescriptive  period:  and  if,  notwithstanding,  the  facts  come  up  to  possession 
of  the  lands  for  that  period  on  the  fee-simple  title  (originally  truly  superi- 
ority, but  ex  facie  including  the  lands),  then  the  statutory  conditions  have 
been  fulfilled.     But  here  again  there  may  be  questions  of  warrandice. 

;>.  A.  holds  both  superiority  (co:  facie  tlic  lands)  and  property,  and  both 
on  unlimited  titles.  It  is  presumed  that  the  possession  has  been  on  the 
superiority  title,  and  when  it  has  endured  for  tlie  prescriptive  period 
consolidation  is  effected  (Walker,  1827,  5  S.  469;  Wilson,  1839,  2  D.  159). 
This  has  been  attacked  on  the  ground  that  it  is  inconsistent  with  the  rule 
applied  to  proper  double  titles.  That  rule  is  that,  when  a  man  has  right  under 
c.f/.  a  marriage  contract,  and  is  also  heir  of  the  same  fee  under  the  last 
investiture,  and  makes  up  titles  in  the  latter  capacity  only,  not  even  forty 
years'  possession  will  extinguish  the  personal  title  which,  on  the  lines  of 
descent  diverging,  will  be  the  ruling  destination  if  no  alteration  has  been 
effectually  made  (Graij,  1752,  Mor.  1080:3 ;  Zuille,  4  Mar.  1813,  F.  C). 
This  rests  upon  the  grounds  that  the  special  destination  prevails  over  the 
law  of  intestate  succession,  and  over  any  earlier  destination  :  that  it  endures 
till  altered  ;  that  a  man  is  entitled,  and  is  to  be  presumed,  to  possess  on  and 
found  upon  all  his  titles  to  defend  his  estate ;  and  that  therefore  the 
special  destination  is  not  evacuated  merely  by  taking  up  a  secondary  title. 
The  case  of  separate  fees  of  superiority  and  property  is  not  within  the 
region  of  these  considerations,  and  the  contrary  (or  at  least  a  different) 
result  is  reached,  on  the  ground  of  intention  presumed  from  the  supposed 
interest  of  the  proprietor  to  simplify  his  title.  But  it  is  suggested  that  there 
might  be  such  facts  connected  with  the  two  titles,  and  the  possession  of  the 
fees  as  referal^le  thereto  respectively,  as  would  prevent  consolidation 
operating.  Thus  assuming  that  two  concuirent  series  of  separate  titles  to 
the  resyjective  fees  have  Ijeen  made  up  in  this  separate  form  from  time  to 
time  all  through  the  prescrijjtive  period,  it  is  submitted  that  that  would  be 
practically  inconsistent  with  the  application  of  the  Statutes. 

It  will  be  observed  that  if  the  separate  fees  are  held  under  identical 
destination,  the  question  of  title  is  alone  immediately  involved,  thougli  no 
doubt  that  may  be  attended  with  serious  consequences  to  third  parties. 
But  another  case  arises  if  the  destinations  are  different,  for  the  matter  of 
riqht  is  then  raised  inter  hmredefi.  It  was  suggested  (per  Ld.  Mackenzie  in 
Wilsons  case)  that  consolidation  is  restricted  to  the  case  of  identical 
destinations:  but  that  cannot  1)e  maintained  wmyamoWy  {Dairy nrple,  1841, 
3  1).  837).  In  this  latter  case  the  superiority  was  destined  to  heirs-general, 
and  the  property  to  heirs-male ;  the  latter  title  was  not  made  up ;  infeft- 
ment  was  taken  in  the  superiority  ;  and  subsequently  there  was  forty  years' 
possession  :  held  that  there  was  consolidation.  This  competition  of  destina- 
tions is  assimilated  to  the  case  of  limited  and  unlimited  titles.  Thus  in 
Dalrymiile  Lord  Cuninghame  said :  "  It  was  obviously  the  interest  of  the 
Earls  of  Stair  to  ascribe  their  possession  to  their  title  of  superiority  rather 
than  to  the  conveyance  of  the  (hminiurn  ntile.  The  title  of  superiority  was 
the  more  unlimited  of  the  two  rights,  as  Linn's  conveyance  of  the  superiority 
was  to  heirs  whatsoever,  while  Lord  Baigany's  disposition  of  the  property 


CONSULIDATIUX  oo 


i->) 


was  limited  to  heirs-male."  As  regards  possession  by  persons  who  liad 
theius(dves  sueceetled  under  (and  did  not  themselves  make)  the  special 
destinati(jn,  tiiis  result  is  consistent  with  the  ijrinci}>le  (jf  freedom,  lint 
suppose  the  proprietor  of  the  superiority  purchases  the  ])ro]jerty,  and 
liimself  prescribes  the  s))ecial  destination,  there  appears  to  be  neitiier 
principle  nor  authority  for  holding  that  his  clear  expressed  intention 
must  yield  to  implication. 

If,  on  the  other  hand,  it  is  the  ])r<»perty  which  is  destined  to  heiis- 
general,  and  the  superiority  is  held  under  a  special  destination,  the  same  rule 
which  in  7A?/?7//;?^;/t;  worked  for  consolidation  would  work  against  that  result. 

On  all  these  questii)ns  there  are  two  things  to  be  regarded:  (1)  title, 
and  (2)  i)()ssession.  The  taking  up  and  completing  of  a  title  may  be  incon- 
sistent with  the  idea  that  it  has  been  abandoned,  but  the  neglect  to  do  so 
does  not  support  the  conclusion  of  abandonment  {E.  Glasgov:).  ]\Iost 
imi)()rtant  of  all,  however,  is  tiie  real  evidence  of  facts  and  circumstances  as 
showing  possession  de  facto  on  one  title  or  on  the  other. 

Coxsoi.iDATiON  BY  MiWTE. — The  Act  of  1874  has  introduced  a  new 
method  of  consolidation,  viz.  by  minute  of  consolidation  recorded  in  the 
1-fegister  of  Sasines  (see  sec.  G  and  Schedule  C).  The  titles  must  first  be 
com])lete.  The  form  is  extremely  simple,  and  in  practice  no  other  metlmd 
ought  to  be  followed.  I>ut,  further,  it  has  been  suggested  that  consoliiiation 
by  resignation  is  now  incompetent.  It  is  ditlicult  to  see  any  ground  for 
that  view.  Sec.  4  of  the  Act  bears  to  abolish  renewal  of  investiture  (which 
consolidation  is  not),  and  declares  that  "  it  shall  not  be  competent  for  the 
superior  "  to  grant  any  "  writ  by  progress,"  which  it  is  submitted  a  procuratory 
of  resignation  is  not,  even  if  the  superior  granted  it,  which  he  does  not.  And, 
besides,  sec.  7  expressly  speaks  of  "consolidation  under  this  Act  or  otlierivise." 

The  Effects  of  Consolidation  may  be  considered  under  the  follow- 
ing divisions : — 

1.  Title. — There  are  certain  expressions  in  the  autliorities  to  the 
effect  that  consolidation  extinguishes  the  property  fee;  but  these  are  liable 
to  be  misimderstood.  Bell  {Prin.  788)  writes:  "Eesignation  ad  rem.  is  to 
be  distinguished  from  a  renunciation.  The  vassal's  estate  is  not  a  burden 
to  be  thrown  oif,  but  an  estate  of  winch  the  conveyance  is  completed  by  a 
ceremony  strictly  feudal  and  equivalent  to  sasine."  In  E.  Zetland  (1870, 
8  M.  (H.  L.)  144),  Lord  Westbury  pointed  out  the  difference  in  effect  between 
consolidation  and  merger  under  the  law  of  England.  He  said :  "  A  thinrr 
surrendered  by  English  law  so  as  to  produce  a  merger  is  lost  and  destroyed. 
A  thing  resigned  in  Scots  law  ad  per  rem.,  if  it  be  a  subject  in  which  the 
dominium  utile  has  been  granted,  is  restored  to  the  superior.  It  is  again 
conjoined  to  the  thing  from  which  it  was  taken  as  an  integral  part  thereof, 
to  remain  conjoined  with  it  for  ever."  Of  course  the  separate  existence  of 
the  property  fee  is  brought  to  an  end  by  the  fact  of  union  or  conSoliilation  ; 
but  apart  from  the  etl'cct  of  prescription,  it  appears  incorrect  to  say  that  the 
fee  is  extinguished,  or  (at  least  universally)  that  the  original  superiority 
title  is,  after  consolidati(»n,  the  only  title  to  the  miited  estates.  In  the  fir.<t 
place,  that  is  directly  at  variance  with  the  very  words  of  the  resignation 
{supra,  p.  221) :  "  the  right  of  property  "  cannot "  be  established"  and  "  remain 
for  ever"  {cid  perpctuam  irmane7itia7n)  after  e.v  Juqwthesi  it  has  been 
extinguished  and  destroyed.  Further,  the  resignation  nuiy  be  made  under  a 
reserved  burden,  to  which  burden  a  ])Ower  of  sale  may  be  attached  (  Wihoii, 
1822,  1  S.  :U6 ;  affd.  1824,  2  Sh.  App.  IG2),  which  could  not  be  if  there  were 
nothing  to  which  ^to  attach  the  reservation,  and  therefore  nothing  which 
could  be  sold  under  the  power.     Then,  more  directly  as  to  title,  suppose  the 
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superiority  title  is  expressly  limited  to  "  the  superiority,"  and  that  consoli- 
dation is  etl'ectually  carried  out  by  resignation  or  by  minute:  if  the  property 
fee  and  title  Nvere  destroyed,  nolhing  would  l)e  left  but  a  bare  superiority, 
and  a  title  absolutely  so  limited.  In  such  a  case  it  seems  clear  that  the 
proprietor's  title  is  his  two  infeftments  |?/i^s  the  procuratory  or  minute. 
Certainly  no  one  would  risk  making  up  the  title  of  tlie  heir  or  a  general 
dispouee  on  the  superiority  infcftment  only.  And  this  suggests  whether, 
for  greater  security,  the  same  practice  should  not  be  followed  in  all  cases, 
even  though  the  superiority  title  ex  facie  embraces  the  lands. 

The  case  of  E.  Zetland  suggests  a  further  question  regarding  the  property 
title  and  the  exact  effect  of  consolidation  thereon.  Let  it  be  supposed  that 
that  title  embraces  some  right  which  is  not  in  the  superiority  title :  is  it  to 
be  held  that  consolidation  forfeits  that  right  ?  and  if  not,  on  what  title  does 
it  stand  after  consolidation?  In  E.  ZetlaiuVs  case  the  property  title  em- 
braced salmon  fishings,  while  the  superiority  title  did  not :  and  consolidation 
having  been  effected  by  resignation,  it  was  contended  that  the  superiority 
title  alone  remained  in  force,  and  that  the  right  to  salmon  fishings  had 
therefore  been  lost.  This  contention  was  negatived.  Lord  Colonsay  said  : 
"  I  do  not  see  how  consolidation  could  lose  to  him  the  right  of  fishing  which 
he  had  acquired."  Then  what  is  the  title  ?  If  the  fishings  be  treated  as 
within  the  consolidation,  this  must  be  a  case  in  which  the  property  title 
remains  in  force  notw^ithstanding  consolidation.  An  alternative  view  is  that, 
quoad  the  fishings,  there  had  been  and  could  be  no  consolidation,  inasmuch 
as  consolidation  presupposes  and  demands  the  previous  existence  of  the 
two  fees,  and  here  there  was  only  one  so  far  as  regards  the  fishings. 

2.  Destination. — From  the  fact  that  after  consolidation  there  is  but 
one  united  fee,  it  follows  that  another  effect  of  consolidation  is,  that  the 
destination  of  what  was  formerly  only  the  superiority  rules  the  descent  of 
the  united  estate  until  effectually  altered  {Pari;  1870,  8  M.  671).  Such  a 
matter  as  the  salmon  fishings  in  E.  ZetlcvruVs  case  (supra)  might  be  in  a 
special  position  if  the  destinations  of  the  two  estates  were  not  identical. 
But  even  there,  and  even  assuming  that  the  consolidation  were  held  not  to 
extend  to  tlie  fishings,  the  analogy  of  the  old  case  of  Grecnoeh  (1736,  Mor. 
5612)  miglit  prevent  tliem  being  separated  from  the  lands.  The  matters 
dealt  with  in  the  next  two  paragraphs  are  perhaps  to  be  regarded  as 
exceptions  to,  or  qualifications  of,  this  rule  as  to  destination. 

3.  DouUe  Superiority  Titles. — If  the  superiority  be  held  under  double 
titles,  the  question  arises  how  the  above  rule  as  to  the  effect  of  consolidation 
on  the  destination  is  to  be  applied.  Suppose  the  superior  is  heir  of  the 
superiority  fee  both  under  a  special  settlement  and  under  the  old  in- 
vestiture, it  has  been  seen  (p.  224)  that,  even  though  he  makes  up  title 
under  the  latter,  the  former  will  be  tlie  ruling  title  of  the  superiority  fee. 
But  suppose  tlie  superior,  after  making  up  his  title  under  the  old  in- 
vestiture, acquires  the  property  and  consolidates,  is  the  heir  under  the 
special  destination  of  tlie  superiority  to  take  the  plenum  dominium  ?  In 
rattison{l^mA^^.  1104;  affd.  6  M.  (H.  L.)  147)  this  result  was  negatived. 
It  was  held  that  the  real  rights  of  the  parties  were,  that  the  heirs  of  the 
investiture  were  entitled  to  the  property,  and  the  heirs  of  the  special 
settlement  to  the  superiority.  That  result  was  carried  out  by  holding  that 
the  legal  combined  fee  descended  to  the  heirs  of  the  investiture,  subject  to 
a  claim  at  the  instance  of  the  heirs  of  the  special  settlement  to  have  a 
separation  of  the  fees,  the  superiority  estate  being  agani  set  up  as  pre- 
viously existing  and  then  made  over  to  them.  This  result  was  not  arrived 
at  without  much  difficulty  and  difference  of  opinion  in  both  Courts. 
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4.  ITrrUafje  and  Coyi'picst. — There  is  no  modern  decision  on  the  eflect  of 
consolidation  as  between  the  lieir  in  herita<re  and  tlie  licir  of  conquest,  in 
successiuiis  opening  prior  to  the  lyT-l  Act,  wiiere  the  ancestor  had  succeeded 
to  the  one  fee  and  had  jmrchased  the  other.  There  is  indeed  a  case 
{II  Selkirk,  1700,  Elcliies,  Heritage  and  Conquest,  No.  .':))  in  which  it  was 
held  "  that  the  defunct  purchasing  tlie  jaoperty  of  lands  whereof  he  was 
superior,  expressly  in  order  to  consolidate  the  property  and  superiority 
together,  the  property  descends  to  the  heir  of  line  who  is  heir  in  the 
superiority ;  and  the  Lords  were  of  the  same  opinion,  though  the  intention 
liad  not  been  expressed."  Here  there  seems  to  have  been  no  actual  con- 
solidation. This  was  before  it  was  definitely  settled  that  there  could  be 
no  ipso  Jure  consolitlation  (see  p.  221).  And  quid  Juris  if  the  position  of 
the  fees  had  been  reversed  ?  The  lieir  of  conquest  was  entitled  only  to 
estate  to  which  the  ancestor  had  not  himself  succeeded  as  heir ;  and  it  is 
at  least  not  clear  that,  even  after  express  consolidation,  he  could  have 
carried  oil'  the  united  fees,  notwithstanding  that  the  property  had  l)een 
inherited  by  the  ancestor,  simply  because  the  latter  had  purchased  the 
superiority.  A  solution  might  have  been  found  on  lines  similar  to  those 
followed  in  Paitison,  supra. 

5.  Entailed  Supcriurity. — Assuming  that  the  superiority  fee  is  held 
nnder  an  entail,  while  the  property  was  held  in  fee-simple,  the  question 
arises  whether  the  property  is  by  consolidation  subjected  to  the  fetters  of 
the  entail  beyond  recal.  The  answer  is,  that  that  effect  is  not  produced 
except  by  force  of  prescription.  If  the  consolidation  have  been  by  pre- 
scription, the  cases  of  Elibaulc  and  Buntine  (supra,  p.  223)  are  authorities 
for  holding  that  the  property  is  irrevocably  dedicated  to  the  entail.  If, 
on  the  other  hand,  the  consolidation  have  been  by  resignation,  or  now  by 
minute,  the  entail  fetters  do  not  reach  the  property  fee  until  the  force  of 
prescription  has  been  superadded  {Heron,  1733,  1  Patou's  App.  98  ;  Gal- 
hraitli,  1814,  F.  C).  This  distinction  between  the  effect  of  consolidation 
by  prescription  and  by  feudal  method  turns  on  the  statutory  requirements 
to  the  constitution  of  a  strict  entail.  The  dominium  utile  is  either  fee- 
simple  or  it  is  entailed.  If  the  latter,  it  can  only  be  because  the  entail 
requirements  have  been  fulliUed  as  regards  prohibitory,  irritant,  and 
resolutive  clauses  (or  their  equivalent),  and  registration.  In  that  case 
the  property  would  be  held  under  the  entail,  and  Heron  and  Galbraith 
would  not  ap})ly.  But  otherwise  the  necessary  result  is  that  the  entail 
is  ellectual  only  as  regards  the  superiority,  and  the  property  is  held  in 
fee-simple  (Dull",  Feud.  Convey.  493).  If,  however,  after  consolidation, 
the  dominium  utile  be  possessed  for  the  prescriptive  period  on  the  con- 
solidated title  {ex  facie  embracing  the  lands),  the  1617  and  1874  Acts 
would  sustain  the  entail  title  to  the  full  extent  of  its  terms,  and  therefore 
result  in  the  extension  of  the  fetters  to  the  property.  If,  on  the  other 
hand,  the  superiority  title  were  expressly  a  title  to  the  superiority  only, 
a  different  question  would  be  raised.  Apart  from  the  question  of  entail 
fetters,  that  would  be  no  bar  to  effectual  consolidation  by  resignation,  nr 
now  by  minute,  but,  on  the  other  hand,  it  has  been  seen  that  it  would 
prevent  consolidation  resulting  from  prescription.  The  question  is  whether, 
there  being  express  consolidation  by  resignation  or  by  minute,  prescriptive 
possession  will  ever  make  an  effectual  ^iroperty  entail.  It  is  thought  that 
it  would  not.  The  efficacy  of  the  entail  is  ex  Jiypofhesi  limited  by  the 
entailing  instrument  to  the  superiority,  and  therefore  cannot  reach  to 
fetter  the  property  unless  possession  is  available  and  couipetent  to  ex- 
tend its  scope ;   but   that  cannot   be,   for   it  has  been  already  seen  that. 
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by  our  law  of  prescription,  possession  is  not  allowed  to  contradict  the 
title. 

"When,  notwithstanding  the  consolidation,  the  property  does  not  fall 
under  the  fetters  of  the  entail,  the  only  form  in  which  the  heirs  of  entail 
can  vindicate  it  as  fee-simple  is  by  reconstituting  the  feu. 

6.  The  Over-Superiors  Position. — Sec.  7  of  the  1874  Act  provides 
that  "  no  consolidation  that  may  be  effected  ....  shall  in  any  way  affect 
or  extend  the  rights  or  interests  of  any  over-superior,  or  entitle  him  to  any 
more  than  the  duties  or  casualties  to  which  he  would  have  been  entitled 
had  there  been  no  consolidation." 

Conspiracy. — At  common  law  it  is  criminal  to  conspire  for  the 
purpose  of  counuitting  crime.  Hume  says  (i.  170)  that  "  process  is  pro- 
perly brought  under  this  generic  name,  for  any  sort  of  conspiracy  or 
macliination  directed  against  the  fame,  safety,  or  state  of  another,  and 
meant  to  be  accomplished  by  the  aid  of  subdolous  and  deceitful  contrivances, 
to  the  disguise  or  suppression  of  the  truth."  Thus  it  is  criminal  to  conspire 
to  accuse  others  falsely  of  crime  (cases  of  Muschet  and  Elliot,  Hume  i.  170, 
171).  It  is  a  crime  to  conspire  to  murder,  or  to  conspire  to  commit  house- 
breaking {Burnett,  231,  and  cases  in  note).  It  is  also  criminal  to  conspire 
to  extort  money  {Scott  and  Maxwell,  Hume,  i.  342).  Conspiring  to  intimidate 
workmen,  by  violence  or  by  threats,  is  criminal.  It  is  also  a  crime  to  con- 
spire to  raise  wages  by  illegal  means  {Burnett,  225-237,  and  cases  there ; 
Hunter,  1837  and  1838,  1  Swin.  550,  and  2  Swin.  1  ;  Sprot  &  Others,  1844,  2 
Broun,  179).  Burnett  is  of  opinion  (p.  237)  that  a  "  combination  among 
the  masters  or  employers  to  depress  the  price  of  labour,  or  even  to  keep  it 
at  the  current  rate,"  is  an  indictable  offence.  It  is  obvious,  however,  that 
such  a  combination  would  become  criminal  only  when  violence  or  threats 
were  employed  to  effect  its  ol)ject. 

It  is  a  crime  at  common  law  to  procure  one  individual  to  personate 
another,  so  as  to  defeat  or  obstruct  the  administration  of  justice  {Bae 
and  Little,  1845,  2  Broun,  476).  It  is  a  good  common-law  charge,  if  no 
Statute  expressly  excludes  it,  to  indict  for  conspiracy  to  effect  an  altera- 
tion of  the  laws  and  constitution  of  the  realm  by  force  and  violence, 
or  by  armed  resistance  to  lawful  authority  {Cumminj  &  Othe7-s,  1848, 
J.  Shaw,  17). 

The  punishment  of  the  common-law  crime  of  conspiracy  is  an  arbitrary 
one. 

Intimidation  of  working-men  is  dealt  with  by  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875  (38  &  39  Vict.  c.  86,  s.  7). 

[Macdonald,  245 ;  Anderson,  Crim.  Law,  52.] 


Constable. — The  word,  according  to  Lambard,  is  derived  from  the 
Saxon  Konig-Stapel,  the  strength  of  the  kingdom  ;  according  to  Spelman, 
Cowel,  and  Blackstone  (through  the  medium  of  the  French),  from  the  Latin 
co7nes  stabuli,  so  called  from  his  regulating  tournaments  and  other  feats  of 
arms  which  were  performed  on  horseljack.  The  constable  w^as  an  officer 
of  great  jjower  and  high  rank  in  feudal  times,  and  appears  from  the  6th 
chapter  of  the  laws  of  Malcolm  ii.,  which  mentions  his  fees,  to  have 
been  well  known  in  Scotland.  The  lower  constaljleship,  says  Lambard, 
"  was  at  first  drawn  and  fetched  from  the  other,  and  is,  as  it  were,  a  very 
linger  of  that  hand  "  (Lambard,  Of  Constables,  v.).  The  first  Statute  which 
regulates  the  office  of  constable  in  Scotland  is  the  8th  Act  of  the  22nd  Par- 
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liament  of  James  vi.  (1G17;,  inUtuled  "  AiiL-ut  tlie  Justices  ior  keejjing  the 
King's  Majostie's  Peace  and  their  (,'()nstal)le."  This  Act  was  ratified  l»y  the 
Act  IGM.i,  first  Parliament  of  Charles  i.,  continued  by  Order  c)f  Council 
during  tiie  I'rotectorate,  1G57,  and  finally  renewed  and  amended  hy  the 
88th  Act  of  the  first  I'arliament  of  Charles  ii.,  IGGl  :  "  Commission  and 
Instructions  to  the  Justices  and  Constal)les."  The  regulations  there  laid 
down  are  as  follows: — 

1.  The  constables  are  to  be  chosen  by  the  justices  of  the  peace  at 
their  quarter  sessions  throughout  tiie  wiiole  country,  two  at  least  in 
every  parish,  and  more  if  they  find  it  necessary,  accoiding  to  the  extent 
of  the  parish.  In  all  great  towns,  likewise,  which  are  not  cities  or  free 
boroughs,  the  justices  are  to  appoint  a  number  of  constables  in  propor- 
tion to  their  extent :  but  in  all  royal  lioroughs  and  free  cities  the  constables 
are  to  bo  chosen  by  the  magistrates  of  the  same,  who  are  to  endure,  and  be 
changed  from  six  to  six  months.  And  whoever  shall  refuse  to  accept  this 
charge,  or  to  give  his  oath  for  faithful  execution  of  the  oftice,  may  be  im- 
prisoned and  lined  at  the  discretion  of  the  justices  of  peace  at  their 
next  sitting. 

2.  All  tiie  constables,  or  at  least  one  of  every  parish,  intrusted  with 
power  to  answer  for  the  rest  within  the  said  parish,  are  to  attend  at 
every  quarter  sessions,  to  give  information  of  all  breaches  of  the  peace  and 
other  misdemeanours  which  have  hai)]»encd  within  their  bounds  sinee  the 
preceding  sessions,  and  have  come  to  their  knowledge.  These  they  are 
bound  not  to  conceal,  nor  any  of  the  proofs  and  evidences  concerning  them, 
and,  in  short,  to  give  the  Bench  every  information  which  is  necessary  and 
within  their  power.  And  they  are  to  receive  from  the  justices,  at  the  end 
of  the  session,  such  orders  and  directions  as  they  shall  then  thiid<  fit  to 
enjoin. 

3.  Constables,  in  their  respective  parishes,  are  to  apprehend  sus- 
picious persons  who  are  night-walkers,  or,  as  the  Act  1617  expresses  it, 
"  any  suspect  man,  who  for  the  most  part  sleepeth  all  day  and  walketh  all 
night,"  and  who  cainiot  give  a  good  account  of  themselves,  and  carry  them 
to  the  next  justices  of  peace,  to  find  caution  for  their  good  behaviour,  or 
otherwise  to  be  committed  to  prison.  The  constables  are  also  authorised  to 
sto])  and  arrest  all  vagal)onds,  sturdy  l)eggars,  antl  Egyptians,  and  carry 
them  before  some  justice  of  the  peace,  who  may  eitiier  commit  them  to 
prison,  or  punish  them  otherwise,  according  to  the  Statutes  of  Parliament. 

4.  The  constables  are  likewise,  each  within  his  parish,  to  arrest  all  idle 
persons  whom  they  know  to  have  no  means  of  livelihood,  and  who  yet  will 
not  apply  themselves  to  any  labour,  trade,  or  occupation,  and  to  carry  them 
before  some  justice  of  the  peace,  who,  after  examination,  is  either  to  commit 
them  to  prison  or  make  them  find  caution  for  appearing  at  the  next  quarter 
session, 

5.  Constables,  in  their  respective  parishes,  are  to  apprehend  every 
person  or  persons  that  are  guilty  and  cidpalile  of  slaughter,  nnn-der,  tiieft, 
or  any  other  capital  crime  whatsoever,  and  are  to  require  their  neighbours 
to  assist  them,  in  order  to  convey  with  safety  persons  of  this  description  to 
the  next  justice  of  peace,  who  is  either  to  connnit  them  or  make  them  find 
caution,  according  to  the  instructions  given  to  justices  of  peace  in  such 
cases.  And  whoever  refuses  or  delays  to  assist  the  const<ibles  in  the  execu- 
tion of  their  office  are  to  be  imprisoned,  or  otherwise  punished  by  the 
justices  at  their  sessions. 

G.  All  persons  not  in  His  ^Majesty's  service  who  are  t\)und  wearing  hng- 
buts,  guns  or  pistols,  in  any  sort,  are  to  be  arrested  by  the  constables,  and 
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carried  by  them  before  some  justice  of  peace,  who  is  to  make  them  find 
surety  for  their  appearance  at  the  next  quarter  session,  or  otherwise  to  com- 
mit them  prisoners  till  they  give  security ;  unless  such  persons  be  licensed 
by  the  council  or  by  some  empowered  by  them  to  grant  such  licences. 

7.  If  there  be  any  appearance  of  any  fray  or  stir  between  parties,  the 
constable  is  to  require  the  assistance  of  his  neighbours  for  preventing  such 
fray  or  stir :  and  if  any  injury  be  done  to  the  constable  while  thus  employed, 
or  to  any  of  his  assistants,  by  those  who  caused  the  fray,  such  persons  are 
to  be  punished  l)y  the  justices  at  the  next  session.  And  if  any  party  of  the 
rank  of  yeoman  complain  to  a  constable  that  he  is  threatened  by  another, 
the  constable  is,  in  that  case,  to  apprehend  the  threatener,  and  carry  him, 
together  with  the  party  complaining,  before  the  next  justice  of  peace,  and 
if  he  refuses  to  be  carried  before  the  justice,  he  is  then  to  be  carried  to 
prison.  As  to  those  of  higlier  rank,  the  justice,  by  the  Act  1617,  upon 
being  informed  of  it  himself,  shall  then  inform  the  council,  and,  in  the  mean- 
time, bind  the  party  to  the  peace. 

8.  "When  any  person  or  persons  have  made  a  fray,  and  then  betake 
themselves  to  some  house  for  protection,  the  constables  may  follow  them  to 
the  house,  and  require  the  master  and  keeper  of  the  house  to  open  the  doors, 
and  if  they  refuse,  the  constable  is  to  take  notice  of  such  master  or  keeper 
and  require  witnesses  thereupon.  And  though  the  delinquent  should  even 
escape  l)eyond  the  bounds  of  the  constable's  charge,  yet  the  constable  may 
pursue  and  apprehend  him,  and  crave  the  concurrence  of  the  county  to  that 
effect. 

9.  The  constables  in  every  parish  must  execute  all  such  precepts  and 
warrants  as  they  shall  receive  from  time  to  time  from  the  justices  of  the 
^eace. 

10.  The  constables  are  to  be  defrayed  for  their  trouble  and  pains  in  the 
following  manner.  The  justices  are  to  give  up  particular  notes  in  writing  to 
the  auditors  of  His  Majesty's  Exchequer,  of  the  fines  inljrought  to  them,  out 
of  which  fines  a  sum  is  to  be  allotted  as  a  satisfaction  to  the  constables  for 
their  labour.  And  if  these  fines  are  found  not  to  be  sufficient,  the  Lords  of 
His  Majesty's  Exchequer  may  ordain  such  further  reward  as  to  them  shall 
appear  just.  The  oath  taken  by  constables,  upon  entering  to  their  office,  is 
as  follows  :  "  I  do  swear  that  I  shall  faithfully  and  truly  discharge  the  office 

of  constabulary  within  the  parish  of ,  endhig  the  time  appointed  to 

me,  and  shall  not,  for  favour,  or  respect,  or  fear  of  any  man,  foil)ear  to  do 
what  becometh  me  in  the  said  office.  And,  above  all  things,  I  shall  regard 
the  keeping  and  preserving  of  the  King's  Majesty's  peace,  and  shall  at  every 
quarter  session  and  meeting  of  justices  give  true  and  due  information  of  any 
breach  which  hath  been  made  of  His  Majesty's  peace  within  the  bounds  of 
my  commandment,  and  shall  no  way  hide,  cover,  nor  conceal  the  same,  nor 
any  of  the  proofs  and  evidences  which  I  can  give  for  the  clearing  and  proving 
thereof.     So  help  me  God." 

According  to  tlie  foregoing  provisions  of  the  Statute,  constables  acted 
either  in  virtue  of  their  own  powers  as  conservators  of  the  peace,  or  as 
officers  of  the  justices.  Constables  are  not  mentioned  in  the  Act  of 
Union,  6  Anne,  c.  6,  whereby  the  powers  in  relation  to  the  public  peace, 
previously  vested  in  English  justices,  were  extended  to  those  of  Scotland. 
But  there  is  no  reason  to  doubt  that  it  was  intended  to  enlarge  their 
powers,  as  well  as  those  of  justices.  11  Geo.  iv.  c.  26,  entituled  "An  Act 
for  more  effectual  disarming  the  Highlands  in  that  part  of  Great  Britain 
called  Scotland,  and  for  the  better  securing  the  Peace  and  Quiet  of  that 
Part  of  the  Kingdom,"  authorised  the  freeholders  of  every  shire,  county, 
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or  district  of  Scotland  to  assess  the  several  shires  or  stewartries  for  raising 
a  sufticienl  ruiid  to  defray  the  charges  of  apitrehciiding,  subsisting,  and  pro- 
secuting crininiuls,"  the  assessment  being  called  liogue  Money.  2  &  3  Vict, 
c.  G"),  authorised  commissioners  of  supply  to  assess  for  maintaining  an  effi- 
cient constal)uhuy  force  in  a  county.  1  Geo.  IV.  c.  37,  1820,  gave  power  to 
justices  of  the  peace  to  apixjint  s])ecial  constables  ;  but  this  Statute  was 
repealed  by  24  &  25  Vict.  c.  KM.  The  Statutes  relating  to  theap]jointinent 
of  constables  aj)]X'irently  conlciii|.lal(,'d  the  ap])oiiitment  of  constables  every 
six  months,  but  this,  which  would  have  been  iiighly  inexpedient  in  i)ractice, 
was  not  observed.  Constables  once  appointed  were  continued  until  they 
were  removed  or  their  resignations  accepted  by  the  quarter  sessions. 

GiiXJ-ih'AL  FowERS  OF  A  CoxsTABLfu — Arresiinf/ iviihout  a  Warrant. — 
A  constal)le  may  arrest  in  cases  of  l)reaches  of  the  i)eace  or  other  violent 
threats  of  innuediate  mischief,  and  in  cases  of  felony  which  he  has  seen 
committed,  or  has  infornialinii  from  others  who  are  sure  of  the  fact,  and 
where  the  circumstances  are  such  that  the  criminal  would  escape  if 
any  delay  took  place  (Hume,  ii.  70 ;  Mddrum,  1740,  Xilk.  llep.  304 ; 
Alison,  ii.  117).  This  rule  is  part  of  our  common  law,  but  it  is  supported 
by  the  instructions  to  constables  in  the  Act  1017,  c.  8.  These  powers  of 
arrest  are  not  abrogated  by  special  statutory  rules,  empowering  justices  to 
grant  warrant  to  sunnnon  ollenders  on  information  of  a  breach  of  Statute 
{M'Vic,  1855,  2  Irv.  420  :  28  S.  J.  410).  A  clause  in  a  Police  Act  as  to 
powers  of  arresting  does  not  give  a  higher  power  of  arresting  without 
a  warrant  than  the  conmion  law  {Fi/nc,  1808,  7  M.  80).  It  is  a 
question  of  circumstances  whether  a  constable  can  arrest  without  a 
warrant  (Frimjle,  1807,  5  M.  (H.  L.)  55  ;  Wallace,  1885,  12  11.  710 ;  Mclvin, 
1847,  0  D.  1120);  l)ut,  as  Lord  Neaves  says  in  Broivn,  1874,  1  E.  781,  "  It 
is  not  every  error  in  judgment,  particularly  in  regard  to  a  precautionary 
act,  that  will  make  a  police  officer  lial)le  in  damages."  A  constable  may 
arrest  anyone  who  stands  in  his  way  to  hinder  him  from  performing  his 
duty  {Edicanh,  1  C.  &  V.  40).  In  certain  cases  a  constable  may  arrest  a 
suspected  person  on  the  verbal  warrant  of  a  magistrate  {Beaton,  1887, 
14  R  1057).  While  a  riot  is  proceeding  a  constable  may  arrest  anyone 
engaged  in  it,  but  after  it  is  over  cann<jt  do  so  without  a  warrant,  unless 
someone  has  l)een  dangerouslv  wounded  in  the  fray  (Ersk.  \.  4.  10 ;  CooJc, 
1834,  0  C.  &  r.  741 ;  B.\.  Light,  27  L.  J.  M.  C.  1 ;  Bayyies,  2  Q.  B.  375).  A 
constable  when  making  au  arrest  may  command  the  assistance  of  the 
neighbourhood  (Hume  ii.  70;  Alison,  ii.  118),  and  he  may  call  on  private 
persons  to  assist  in  ([uelling  a  fray  or  ])reventing  its  outbreak  (Alison, 
ii.  77).  A  c(jnstable's  duty  "is  to  apprehend,  and  it  does  not  extend  to 
committing  to  prison ;  therefore,  when  arrested,  the  supposed  delinquent 
must  be  brought  before  the  nearest  magistrate  in  order  that  he  may  be 
examined  (Alison,  ii.  118  ;  Hume,  ii.  70)  ;  Init  the  delinquent  may  be  detained 
over  night  if,  owing  to  lateness  of  the  hour  or  distance,  he  cannot  be 
brought  before  a  magistrate  on  that  day  {MacDonahl,  1851,  24  S.  J.  05). 
A  constable  in  pursuit  of  a  criminal  charged  with  nnirder,  rolil>ery,  house- 
breaking, rape,  fire-raising,  treason,  or  the  like,  which  by  their  violence 
threaten  the  peace  of  society,  may  break  oi)en  doors  without  any  warrant 
where  the  fugitive  has  taken  refuge,  or  where  he  has  received  reasonable 
information  that  he  has  taken  refuge.  L.ut  this  does  not  hold  with  persons 
charged  with  a  breach  of  the  jieace,  unless  the  constable  actually  hears  a 
tumidt  or  atVray  going  on,  when  it  becomes  his  duty  io  l)reak  in,  to 
prevent  a  breach  of  the  peace.  It  must  lie  noted,  that  to  justify  the 
constable  in  making  a  forci1)le  entry   into  any    house  (and    this   is  true 
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though  he  l>e  llie  hearer  of  a  written  warrant),  he  must  first  demand  and 
he  refused  aihnission,  and  must  notify  who  he  is,  and  the  i)urpose  of  his 
coming  (Hume,  ii.  76;  Ahson,  ii.  118).  Power  to  stop,  search,  and  detain 
vehicles  or  i)ersons  suspected  of  carrying  stolen  goods  can  only,  as  a  rule, 
he  exercised  in  the  street  or  other  open  place  {HacUey,  L.  K.  1  il  B.  444). 

Arresting  ivit/t  a    Warrant— X    constahle  arresting  a    person  upon  a 
warrant  must  acquaint  the  ])arty  with  the  suhstance  of  the  warrant.     He 
is  hound  to  sliow  his  warrant  if  demanded,  unless  in  such  circumstances  as 
appear  to  endanger  the  document,  sucli  as  snatching  it  from  him  (Hume, 
ii.  78;  Alison,  ii^  124).     AVith  regard  to  hrealdng  open  doors,  it  is  the  rule 
that  violence  is  not  to  he  resorted  to  hy  the  bearer  of  a  warrant,  unless  he 
has  first  notified  his  errand  to  those  within  the  house  and  been  refused 
admittance.      If   this   be   done,   he   may   force   open   doors   in   order   to 
apprehend  the  sus])ected  person,  and  that  equally  whether  the  suspected 
person  is  in  his  own  house  or  in  that  of  another,  and  whether  he  is  known 
for  certain  to  be  the  guilty  person  or  only  suspected  as  such  (Hume,  ii.  80 ; 
Alison,  ii.  124).     The  word  of  a  person  within  the  house,  to  the  effect  that 
the  criminal  is  not  there,  need  not  he  taken ;  a  constable  may  break  open 
the  door  and  search,  breaking  inner  doors  and   lids   of  places  where  the 
suspected  person  is  supposed  to  be  lurking,  for  "  the  principle  of  the  law  is 
that  every  person  is  bound  to  throw  open  his  doors,  and  make  patent  all 
the  secret  parts  of  his  dwelling  or  piemises,  in  order  to  facilitate  so  im- 
portant an  object  as  the  arrest  of  a  criminal ;  and  therefore  any  resistance 
to  an  officer,  who  legally  and  temperately  discharges  that  duty,  implicates 
theresisters  in  direct  disobedience  to  the  law  "  (Alison,  ii.l25  ;  Hume,  ii.  80). 
If  a  constable  has  notified  liis  errand  and  been  refused  admittance  to  a 
house,  he  is  not  answerable  for  the  consequences  of  l)reaking  in,  although 
the   suspected  person   truly   neither   is,  nor   ever    has   been,   within   the 
premises,  or  though,  if  there,  he  is  entirely  innocent  of  the  charge,  or  the 
felony  or  crime  in  question  never  has  been   committed   (Alison,  ii.  125  ; 
Hume,  ii.  80).     A  constaljle  cannot  arrest  beyond  the  bounds  for  which  the 
warrant  runs.     If  a  warrant   has   to  be  executed  beyond  the   l)0unds,  it 
nmst  be  endorsed  by  a  magistrate  of  the  l)ounds  to  which  the  offender  has  fied. 
A  warrant  of  apprehension  from  the  Sheriff  may  ])e  executed  in  any  other 
county,  Imt  it  must  be  executed  by  an  officer  of  the  Court  from  which  it 
is  issued,  or  by  a  messenger-at-arms  (1  &  2  Vict.  c.  119,  s.  25).     Where 
the  offender  has  left  Scotland,  the  warrant  must  be  endorsed  by  a  magis- 
trate of  the  place  where  it  is  proposed  to  apprehend  (11  &  12  Vict.  c.  42, 
s.  15,  and  12  &  13  Vict.  c.  69,  s.  15).    See  Wahuant  and  Extradition.    Where 
a  prisoner  is  apprehended  in  England,  the  Acts  11  &  12  Vict.  c.  42,  s.  15, 
and  12  &  1:5  Vict,  c   69,  s.  15,  provide  that  tlie  constable  arresting  should 
convey  the  i)risoner  before  a  magistrate  adjacent  to  England.     But  this  is 
not   now    done,   "  because  that   practice    would    Ije   of  no    benefit    to    the 
accu.sed  in  these  days  of  rapid  transit"  {Sinclair,  17  Ii  (J.  C.)  38).     Having 
apprehended  a  prisoner,  it  is  the  duty  of  the  constable  to  take  him  with  all 
convenient  speed  before  a  magistrate,  to  be  by  him  dealt  with  according  to 
law.     The  prisoner  may  ha  detained  for  the  night,  if,  owing  to  the  distance 
from  the  magistrate,  or    the  lateness  of  the  hour,  he  cannot  be  brought 
before   the  magistrate  on   the   day  of   his   apprehension   (Hume,   ii.    80; 
Alison,  ii.  129;  Crawford,  1850,  2  Irv.  511,  29  S.  J.  12).     As  to  the  pro- 
visions of  the  Burgh  Bolice  (Scotland)  Act,  1892,  in  regard  to  this  matter, 
see  sees.  467,  476.     See  Constable,  Burgh. 

Search  Warrant. — A  constal^le,  in  executing  a  search  warrant,  is  bound 
to  observe  the  same  precautions  as  in  executing  a  warrant  for  the  arrest 
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of  ill!  iiuli\  idu.'il  (Alison,  ii.  147  ;  I'nff/ie.l  M.  80).  A  search  warrant  should 
be  exccutrd  in  the  daytime  if  i)os.sii)le;  but  it  is  not  ille<,'al  and  irrc-,ndar 
to  execute  it  at  ni,ij;ht,  if  this  is  the  mdy  season  when  it  will  nic-et  witli 
success  (Alison,  ii.  147  ;  2  Hales,  154). 

Service  of  SiDinnonscs,  Cum j)lainls,  He.— 4:4:  &  4:0  Vict.  c.  33,  s.  12,  provides 
that  "  all  sumniouses,  complaints,  warrants,  orders  or  other  process  in  pro- 
secuti(Mis  under  the  Summary  Jurisdiction  Acts,  at  the  instance  of  i)rocura- 
tors-iiscal,  ])arochial  ])oaids,  or  scliool  boards,  may  be  served  and  executed 
by  police  constal)les  within  the  county,  burgli,or  pi.lice  district  in  wliich  the 
persons  upon  whom  the  same  are  to  be  served  reside  or  may  be  found." 

]'riviU'f/cs.—Constnh\es  in  the  execution  of  tlieir  duty  are  entitled  to 
tlie  like  j.rivileges  as  justices  themselves.  The  Act  24  Geo.  ii.  c.  44,  for 
"  rendering  justices  of  tlie  ])eace  more  safe  in  the  execution  of  their  otlice, 
and  for  indemnifying  constables  and  others  acting  in  obedience  to  their 
warrants,"  has  been  Iield  not  to  extend  to  Scotland;  but  the  privilege 
has  been  generally  held  as  secured  to  them  l»y  cunnnon  law  (Boyd, 
Jusfiee  of  Peace,  7rfl).  43  (Jeo.  ill.  c.  141,  expressly  extends  the  privilege 
to  constables,  and  the  Statute  has  been  held  to  a[iply  to  Scotland 
(Gilmtis,  18  June  1817,  F.  C). 

County  Constables. — By  2  &  3  Vict.  c.  65,  counties  were  enabled  to 
maintain  ))aid  constabulary  forces.  B.nt  the  Police  (Scotland)  Act,  1857 
(20  &  21  Vict.  c.  72),  is  now  the  leading  Statute,  mo<litied  by  the  Local 
Government  (Scotland)  Act,  1889  (52  &  53  Vict.  c.  50);  and  by  21  &  22 
Vict.  c.  05 ;  30  &  32  Vict.  c.  72 ;  and  50  &  51  Vict.  c.  9. 

Tlie  Local  Government  (Scotland)  Act,  1889  (52  &  53  A^ct.  c.  50). 
places  the  police  administration  of  a  county  in  the  liands  of  the  county 
council.  The  Standing  Joint-Connnittee,  appointed  in  terms  of  the 
Local  Government  Act,  s.  18  (1),  is  now  the  Police  Connnittee  under 
the  Police  Act,  1857,  and  has  all  tiie  powers  of  such  committee,  and 
is  su1)ject  to  all  the  provisions  of  that  Act,  except  where  they  are 
expressly  nu)ditied  l>y  the  Local  Government  Act,  s.  18  (5).  See 
Standing  Joint-Committee.  Under  the  Local  Government  Act  the  area 
of  county  police  administration  is  the  county  as  defined  by  the  Act 
(excluding  police  burghs  which  contain  not  less  than  7000  inhabitants,  and 
which  maintain  a  separate  police  force),  along  with  every  burgh,  royal  or 
l)arliamentary,  which  contains  less  than  7000  inhabitants,  or  %vhich  does 
not  maintain  a  separate  ])olice  force.  The  county  council  may  divide  the 
county  into  police  districts  (Local  Government  Act,  1889,  s.  '.)7 :  and 
20  &  21  Vict.  c.  72,  ss.  58-60);  but  the  practical  administration  of  the 
I'olice  Act  in  a  county  is  in  the  hands  of  the  Standing  Joint-Committee. 
This  committee  appoints  the  chief  constable  and  fixes  the  numlier  of 
constables,  which  nuiy  be  increased  or  diminished  with  the  consent  of  the 
Secretary  for  Scotland  (Police  Act,  1857,  ss.  1-5).  Pides  for  the  govern- 
ment, pay,  clothing,  accoutrements,  and  necessaries  of  constables  are, 
from  time  to  time,  to  be  made  by  the  Se-.'retary  for  Scotland,  but  not  such 
as  will  increase  or  dimini.sh  the  number  of  constables  (Police  Act,  1857, 
s.  3).  Subject  to  tlie  api)roval  of  the  Standing  Joint-Committee,  the  chief 
constable  appoints  the  constal»les  for  the  county,  aiul  a  superintendent 
to  be  at  the  head  of  the  constal'les  in  each  division  of  the  county.  He 
may  dismiss  all  or  any  of  them,  and  be  lias  the  general  disposition  and 
government  of  all  tlie  constables  so  apitointed,  subject  to  such  lawful 
orders  as  he  may  receive  from  the  Sheritl"  or  the  justices  of  the  peace  in 
general  or  quarter  sessions  assembled,  and  to  the  rules  established  by  the 
Secretary  for  Scotland  for  the  government  of  the  force,  "  provided  always 
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that  in  the  case  of  any  conflicting  orders  being  issued  Ly  the  Sheriff  and 
justices  of  the  peace  assembled  as  aforesaid,  the  orders  of  tlie  Sheriff  shall 
be  followed  by  the  chief  constalile,"  until  tlie  decision  of  the  Secretary  for 
Scotlanil  has  been  pronounced  (^.Police  Act,  1857,  s.  7). 

Constables  on  appointment  take  the  following  oatli  before  the  Sheiiff  or 
any  justice  of  the  peace  for  the  county :  "  I  hereby  swear  that  I  will  faithfully 
discharge  the  duties  of  the  office  of  constable"  (Police  Act,  1857,  s.  11). 

Pou£/?s  OF  CouxTY  CoxsTABLES. — Couuty  coustablcs  have  all  the 
powers  and  privileges  which  any  constable  or  police  ofHcer  duly  appointed 
has  by  virtue  of  the  common  law,  or  of  any  Statute,  made  or  to  be  made, 
throughout  the  county  for  wliich  they  are  so  appointed,  "  and  also  in  all 
detached  parts  of  otlier  counties  locally  situated  within  such  county,  and 
also  in  any  liarbour,  l)ay,  loch,  or  anchorage  within  or  adjoining  such 
county,  and  in  every  l)urgh  situated  wholly  or  in  part  in  such  county,  and 
also  in  any  county  adjoining  to  tlie  county  for  which  they  are  appointed ; 
and  it  shall  be  lawful  to  any  constable  appointed  for  any  one  of  the  border 
counties  of  England  or  Scotland  respectively — (that  is  to  say),  the  counties 
of  Northumberland,  Cumberland,  Berwick,  Boxburgh,  or  Dumfries — to 
execute  within  any  of  such  counties  the  lawful  warrant  of  any  Sheriff, 
justices  of  the  peace,  or  other  magistrate,  for  the  apprehension  of  any 
person  accused  or  convicted  of  a  criminal  offence  committed,  or  for  the 
recovering  of  any  goods  alleged  to  have  been  stolen,  ^vithin  the  county  of 
which  such  constable  had  been  duly  appointed  one  of  the  constables,  in  like 
manner  as  such  warrant  might  be  executed  l)y  such  constable  within  the 
last-described  county  "  (Police  Act,  1857,  s.  11).  Constables  are  required, 
authorised,  and  empowered  to  guard,  patrol,  and  watch  within  the  county, 
according  to  such  regulations  as  may  from  time  to  time  be  prescribed  by 
competent  authority,  and  "  to  bring  before  the  Sheiiff  or  justices  of  the 
peace,  one  or  more,  all  persons  who  may  be  found  within  the  county 
actually  engaged  in  or  committing  any  criminal,  riotous,  or  disorderly 
conduct  or  act,  including  offences  committed  on  any  turnpike  or  statute 
labour  road,  or  otherwise,  in  contravention  of  the  provisions  of  the  General 
or  any  other  Local  Turnpike  Act,  or  of  the  General  or  any  Local  Statute 
Labour  Act,  or  accused  or  suspected  of  liaving  committed  crimes, 
delinquencies,  or  offences,  of  whatsoever  description,  and  at  what  place 
soever  the  same  may  have  been,  or  are  suspected  to  have  been  committed, 
whether  the  same  be  of  such  a  kind  as  can  competently  be  tried 
before  such  Sheriff  or  justices,  or  be  of  a  nature  requiring  to  be  remitted 
for  trial  before  a  higher  tribunal,  or  which,  from  luuing  been  committed 
beyond  the  bounds  of  the  county,  fall  to  be  tiied  in  another  jurisdiction  " 
(s.  12).  Upon  the  apprehension  of  any  person  charged  with  any  offence 
such  as  may  be  competently  tried  by  any  justice  or  justices  of  the 
peace,  the  chief  constable,  or  any  su])eriiitendent  of  police,  or  any 
constable  duly  authorised  l)y  tlie  Police  Committee,  and  in  charge  for  the 
time  being  of  any  station-house,  strong-room,  or  lock-up,  may  accept 
of  bail  or  deposit  that  sucli  person  sliall  appear  for  examination  and 
trial  before  the  Sheriff  or  Justice  of  the  I'cace  Court  at  some  time  and 
j>lace  to  be  sy)ecified,  and  they  may  liberate  the  person  so  apprehended 
upon  bail  being  found  to  an  amount  not  exceeding  £10,  or  upon  the  deposit 
of  any  money  or  article  of  value  to  the  amount  of  the  bail  fixed  (Police 
Act,  1857,  s.  13).  Constables  may  execute  warrants  and  deliverances 
issued  in  any  criminal  proceeding  in  a  county  (s.  14;  44  &  45  Vict.  c.  33, 
s.  12).  In  addition  to  their  ordinary  duties,  constables  must  perform  such 
duties  connected  with  the  police  in  their  respective  counties  as  the  Sheriff  or 
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justices  of  Ur'  peace  of  tlie  county  may  from  time  to  time  direct  and 
require  (s.  15).  Constables  must  not  take  fees  for  their  own  use  for 
the  performance  of  thi'ir  duties  (s.  16).  A  ])enalty  not  exceecHug  £10 
is  imposed  on  constables  f(jr  neglect  or  violation  <jf  duty,  and  is  re- 
coverable before  the  SlieiilV  or  two  justices  (s.  20).  Constables  cannot 
resign  without  leave,  or  notice  of  one  month  in  writing,  under  a  penalty 
(s.  21).  Constaljles  who  are  dismissed  must  deliver  up  their  accoutre- 
ments, etc.  (s.  22),  and  there  is  a  penalty  of  £10  u])on  those  who  are 
found  in  the  unlawful  possession  of  a  constaljles  accoutrements  (ss.  22, 
24).  Any  half-j^ay  or  pension  to  which  a  constable  is  entitled  for 
time  spent  in  a  former  service  may  be  taken  ]>y  him  (s.  19).  Formerly 
constables  were  disqualified  from  voting  at  any  parliamentary  election 
in  their  county,  or  any  burgh  within  it,  or  in  any  adjoining  county, 
or  any  burgh  within  the  same.  Now,  by  the  Police  L)isabilities  Eemoval 
Act,  1887  (50  &  51  Vict.  c.  9),  that  provision  is  repealed,  and  con- 
stables are  entitled  to  vote.  Provision  is  made  for  a  constable  on 
duty  on  the  day  of  election  at  a  distance  from  his  polling  booth 
recording  his  vote  ;  and  provision  is  made  for  registration  in  the  case 
of  temporary  absence,  during  the  (jualifying  period,  of  a  police  ofticer 
on  duty  (Police  Disabilities  Ptemoval  Act,  1887,  ss.  2  and  3).  A  constable 
is  prohiljited  from  endeavouring  "by  word,  message,  wi-iting,  or  in  any 
other  manner  ...  to  induce  any  elector  to  give,  or  abstain  from  giving, 
his  vote"  in  a  parliamentary  election,  under  a  penalty  of  £20  (s.  17). 
Constables  are  exempted  from  serving  on  juries  and  in  the  militia 
(s.  18). 

P/ixs/oxs  AXD  Gratuities. — Under  the  Police  Act,  1857,  s.  52, 
power  is  given  to  grant  out  of  the  police  assessment  gratuities  to  in- 
capacitated constables  over  sixty  years  of  age.  Under  53  &  54  Vict.  c.  07, 
a  pension  fund  was  established  in  connection  with  every  police  force,  and 
the  county  eoimeil,  as  the  police  authority,  have  the  administration  of  this 
fund.  Tlie  persons  entitled  to  })ensions,  or  who  nuiy  obtain  gratuities,  are 
any  meml)ers  of  the  police  force,  including  the  chief  constable,  who  fall  under 
the  following  classes  : — 

1.  Constables  not  less  than  fiftv-five  years  of  age,  and  after  twentv-five 
years'  service,  are  entitled  to  a  ])ension.  If  incai)acitated  before  that  age,  a 
gratuity  may  be  granted. 

2.  Constables  incapacitated  liy  injury  caused  in  the  performance  of  their 
duty  are  entitled  to  retire  upon  a  pension.  If  tUuith  occurs  within  twelve 
months  of  the  pension  being  granted,  it  may  be  given  to  a  widow. 

3.  The  widow  of  a  constable  dying  from  injury  received  in  pursuance  of 
liis  duty  receives  a  pension,  and  the  chiUlren  receive  allowances. 

4.  Where  a  constable  dies  from  any  cause,  a  gratuity  may  be  granted  to 
the  widow  and  children. 

5.  If  a  constable  to  whom  a  ])ension  has  been  granted,  dies  within 
twelve  months,  a  gratuity  may  be  granted  to  his  widow  and  ehil- 
dren. 

Special  Coxstables. — The  Police  Act,  1857,  ss.  7  and  8,  gives  power 
to  the  chief  constable  of  a  county  to  a])})oint  special  constal)les  for  protect- 
ing private  ])ro])erty,  at  tlie  expense  of  persons  aii}ilying  for  them. 

Constable,  Burgh. — The  police  within  l)urghs  in  Scotland  is  regu- 
lated by  the  Burgh  Police  (Scotland)  Act,  1892,  55  &  56  Vict.  c.  55.  Police 
forces  must  be  maintained  by  tiie  commissioners  of  burghs  in  three  cases: 
(1)  burghs  having,  at  the  census  of  1891,  a  })opulation  of  7000  or  more, 
and    maintaining    at    the    date    of    the   passing   of   the   Act   of  1892    a 
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separate  police  force  :  (2)  Inirghs  which,  at  the  census  of  1891,  had  a  popu- 
lation of  not  less  than  20,000  ;  and  (8)  hurghs  \vliich,  at  any  time  hereafter, 
are  found  hy  tlie  Sheritl"  to  contain  a  population  of  20,000.  Such  l)urghs 
may  appoint  a  chief  constaMe.  Where  a  burgh  or  police  burgh  contains  a 
po])uhition  of  less  than  7000,  then  tlie  county  council  has  the  duty  of 
maintaining  a  police  force  in  the  burgh  (L.  G.  Act,  1889,  s.  13). 

Tiie  cliief  constable  of  a  burgh  ai)points  the  constaljles,  and  he  may  sus- 
pend and  remove  them  at  pleasure :  but  the  commissioners  fix  the  numljer 
of  constables  required  for  the  burgh,  and  their  pay  (1892  Act,  ss.  78-89). 
A  constable  on  his  ai)})ointment  has  to  make  the  declaration:  "I  hereby 
do  solemnly,  sincerely,  and  truly  declare  and  affirm  that  I  Avill  faith- 
fully  discharge  the  duties  of  the  office  of  constable  "  (s.  92).  A  constable 
cannot  resign  without  giving  one  month's  notice;  and  if  dismissed,  he 
must  deliver  up  his  accoutrements  (ss.  89-92).  Every  constable  who 
is  guilty  of  any  neglect  or  violation  of  his  duty  as  a  constable,  and  is  con- 
victed thereof  before  a  magistrate,  is  liable  to  a  penalty  not  exceeding  £10. 
Burgh  constables  have  all  the  powers  and  privileges  which  any  constal)le  or 
police  officer  duly  appointed  has,  l)y  virtue  of  the  common  law  or  by  Statute, 
in  the  burgh  for  which  they  are  so  appointed,  and  in  any  county  in  which 
such  burgh  is  wholly  or  partly  situated,  and  in  any  burgh  contiguous  or 
adjacent  to  such  burgli,  and  in  any  harliour,  l»ay,  loch,  or  anchorage  within 
or  adjoining  such  l)urgli  or  county  (s.  80).  It  is  the  duty  of  Inirgh  con- 
Stal)les  "to  guard,  patrol,  and  watch  within  the  burgh,  according  to  the 
regulations  to  be  prescribed  by  the  chief  constable,  under  the  control  of  the 
connuissioners  ;  and  it  shall  be  lawful  for  the  said  chief  constable,  or  any 
constal)le  of  police,  without  any  other  warrant  tlian  this  Act,  to  apprehend 
and  to  bring  before  the  magistrates  of  police,  all  persons  actually  conmiitting 
any  criminal,  riotous,  or  disordeily  act,  or  accused  or  suspected  of  having 
committed  crimes,  delinquencies,  or  offences  of  whatsoever  description,  and 
at  what  place  and  period  soever  the  same  may  have  ]>een,  or  are  suspected 
to  have  been  connnitted,  whether  the  same  be  of  such  a  kind  as  can  be 
competently  tried  before  the  magistrates  of  police,  or  he  of  a  nature  requir- 
ing to  be  remitted  for  trial  before  another  tribunal,  or  which,  from  having 
Ijeen  fommitted  beyond  the  bounds  of  the  burgh,  fall  to  Ije  tried  in  another 
jurisdiction  ;  and  the  chief  constal)le  and  constables  shall  oljcy  the  orders  of 
the  magistrates,  and  at  all  times  aflord  their  aid  and  assistance  to  the  magis- 
trates, and  to  all  other  judges  and  magistrates  having  jurisdiction  within 
the  burgh,  in  all  matters  relating  to  the  preservation  of  peace  and  good 
order,  the  sup])ression  of  nuisances,  and  the  removal  of  ol)structions  within 
the  burgh,  and  shall  (enforce  the  observance  of  all  Itye-laws,  orders,  rules 
and  regulations  made,  or  to  be  made,  by  the  conmiissioners,  and  they  shall 
give  attendance  at  the  police  courts  of  the  burgh,  and,  when  required,  at  all 
meetings  of  the  commissioners  or  their  committees,  and  furnish  them  with 
all  explanations  relating  to  matters  falling  within  their  several  depart- 
ments of  duty "  (s.  86).  This  clause  does  not  give  any  higher  right  of 
arrest  without  a  warrant  than  the  common  law  confers  on  constables  ;  "it 
merely  fortifies  a  con stal)le  in  the  discharge  of  his  duty,  and  defines  it" 
{Perjcjie  v.  Clark',  7  M.  89).  The  Act  of  1892,  s.  402,  makes  a  provision  that 
"any  person  found  connnitting  any  offence  punishable  either  by  indictnient 
or  criminal  libel,  or  upon  summary  conviction  under  this  Act,  or  any  other 
Act  under  which  the  magistrate  has  jurisdiction,  may,  without  a  warrant,  be 
taken  into  custody  by  any  police  constalde."  (Jonstal>les  may  execute 
warrants  in  the  burgh  ;  and  sunnnonses,  complaints,  and  orders ;  or  other 
process,  under  the  Sunnnary  Jurisdiction  Acts,  in  the  burgh  (1892  Act,  s.  84, 
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44  &  45  Vict.  c.  33,  s.  12).  A  l)urgh  constable  lias  power,  by  virtue  of  his 
oflicc,  to  enter  at  any  time  any  premises  or  other  ])la('e  of  the  following 
description: — 1.  Any  place  ti»  which  tlie  pulilic  are  adniitte<I  by  payment  or 
otherwise,  used  for  the  jjurpose  of  a  theatre,  pulJic  show,  or  other  place  of 
pul)lie  amusement  or  entertainment.  2.  Any  music,  singing,  or  dancing 
saloon,  or  any  sho(»ting  gallery,  or  Ijowling  or  nine-pin  alley,  or  any  place 
for  playing  skittles,  or  any  eating  house,  cotlee  house,  or  otlier  such  place. 
3.  Any  victualling  iunise,  public  house,  house  or  building  in  which  wine, 
spirits,  beer,  cider,  or  oilier  e.xciseable  or  fermented  or  distilled  liijuors  are 
S(dd,  or  suspected  to  be  sold,  whether  licensed  or  not.  4.  Any  house,  or 
building,  or  Ijrotliel  for  tlie  reception  of  prostitutes,  or  usually  frequented 
by  tiiieves  or  loose  and  disorderly  persons.  5.  Any  building  or  part  of  a 
building  which  is  kept  or  used  for  a  purpose  in  respect  of  wliich  a  licence 
is  required  by  the  provisions  of  this  Act.  6.  Any  ship  or  other  vessel  not 
being  employed  in  H.M.  Service.  Further,  l)urgli  constables  may,  with 
magistrate's  warrant,  enter  unlicensed  theatres  and  remove  the  occupants, 
and  they  may  enter  suspected  brothels  and  take  the  occupants  into  custody 
(ss.  401,  402,  403).  Burgh  constables  may  seize  and  impound  stray  cattle, 
may  take  possession  of  dogs  not  under  the  control  of  any  person,  and  they 
may  recpiire  street  musicians  to  remove  from  the  neigiibourhood  of  the 
houses  of  persons  who  complain  (ss.  38G,  390,  391).  Burgh  constables 
may  stop  and  convey  to  the  police  office  any  cart  or  carriage  removing 
furniture,  or  any  person  carrying  furniture,  between  the  hours  of  eight  in 
the  evening  and  six  in  tiie  morning,  except  at  the  usual  terms  of  remov- 
ing (s.  388).  I'enalties  are  imposed  upon  persons  who  resist,  obstruct,  or 
molest  a  constable  in  the  execution  of  his  duty,  or  wlio  aid  or  incite  any 
persons  so  to  do  (s.  87). 

Additioxai.  Coxstables. — Additional  constables  may  be  appointed 
temporarily  for  burghs,  and  constables  may  be  detached  to  other  places 
(ss.  82,  8:5). 

Special  Constables. — For  the  purpose  of  aiding  the  police  constables 
on  occasions  of  emergency,  and  suppressing  or  preventing  tumult  or  riot,  the 
magistrates  may,  from  time  to  time,  appoint  any  of  the  owners  or  occupiers 
of  lands  or  premises,  or  other  person  residing  within  the  burgh,  between  the 
ages  of  twenty  and  twenty-five,  to  act  as  special  constables  for  a  period  not 
exceeding  six  months,  and  may  recall  such  appointment  at  pleasure ;  and 
the  special  constables  so  ujipointed  have  the  same  powers  and  })rivileges 
as  constables  appointed  under  the  Act.  Special  constables  cm  duty  are 
under  the  direction  of  the  chief  constable,  but  the  magistrates  may  make 
such  regulations  for  their  organisation  and  training  as  they  think  proper 
(s.  98). 

Pexsioxs  axd  Gratuities. — ^lagistrates  have  the  powers,  as  to  pen- 
sions and  gratuities,  given  under  tlie  Police  Act,  1890,  'So  &  54  Vict.  c.  G7. 
See  CoNST.\BLE,  County.  Fuithei-,  Imrgh  commissioners  have  power  to 
reward  meritorious  services,  and  also  to  make  provision  for  any  chief 
constable  or  other  servant  of  the  police  establishment  to  whom  the  Bolice 
(Scotland)  Act,  1890,  does  not  apply,  and  who  may  at  any  time  be  dis- 
abled in,  or,  after  long  service,  be  unfitted  for  the  execution  of  his  duty, 
or  for  the  widow  or  familv  of  a  constable  who  may  lose  liis  life  in  the 
execution  of  his  dutv. 


Constable  of  Scotland  (The  High).— The  office  of  High 

Constable  is  an  ancient  olUce  of  State  and  of  tlie  lloval  Household.     The 
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High  Constable  was  in  theory  the  comuiaiuler  of  tlie  king's  arniy._  He  had 
a  jiirisdiction  extending  to  all  shuighters  and  riots  committed  within  four 
miles  of  the  king's  person,  or  of  the  Parliament  or  Privy  Council,  or  any 
general  convention  of  the  Estates.  Under  liini  were  inferior  constables, 
such  as  the  Constable  of  Haddington,  of  Dundee,  etc.,  and  the  Constables  of 
roval  castles.  The  oftice  of  High  Constable  is  heretUtary  in  the  House  of  Hay, 
Earl  of  Errol,  to  whose  ancestor  it  was  granted  by  Eoyal  Charter  in  1315. 
The  othce  was  reserved  hi  the  Heritable  Jurisdictions  Act  of  1747, 20  Geo.  il. 
c.  43. [Ersk.  i.  3,  37  ;  Dalrymple,  Collections,  66  ;  Innes,  Legal  Antiq.  75.] 

Constitution. — All  determinations  made  by  the  Eoman  emperors 
in  the  exercise  of  their  legislative,  administrative,  and  judicial  prerogatives 
were  designated  by  the  general  name  Constitutio.  They  had  statutory  force 
"  becausel^he  people  delegated  to  the  emperor  all  its  power  and  authority" 
(Inst.  i.  2.  6).  The  following  varieties  may  be  distinguished,  although  they 
are  not  alwavs  kept  strictly  apart : — 

1.  Orationcs,-pTO-posSi\s  of  legislation  laid  before  the  Senate  or  the  Comitia  in 
the  shape  of  a  speech  or  message,  in  order  to  receive  its  assent,  and  thereby  pass 
into  law.  The  emperor's  oratio  was  often  cited  in  preference  to  the  Scnatus 
consnltum  or  lex,  which  was  nominally  requisite  to  give  it  the  force  of  law. 

2.  Edicta,  legal  principles  enunciated  by  the  emperor  in  his  capacity  as 
a  magistrate  of  the  Pioman  people.  An  edict  was  practically  an  order  to  all 
officials  to  give  effect  to  the  new  rule  it  laid  down.  Edicts,  unless  expressly 
repealed,  appear  to  have  been  binding  on  the  successors  of  their  author. 

3.  Mandata  were  instructions,  partly  administrative,  partly  legal, 
communicated  to  all  imperial  officers  and  provincial  governors  for  their 
guidance  in  tlie  discharge  of  their  duties. 

4.  Decrcta  were  decisions  given  by  the  emperor  in  causes  which  he  tried, 
either  as  a  judge  of  first  instance  or  on  appeal. 

5.  Beseripta  were  written  opinions  of  the  emperor  upon  cases  referred  to 
him,  as  the  final  interpreter  of  the  law,  by  petition  from  a  magistrate  or  a 
Tjarty  to  a  litigation.  In  his  answer  the  emperor  was  usually  content  to 
settle  tlie  legal  point  at  issue,  leaving  it  to  the  magistrate  or  judge  to  apply 
the  principle  after  investigating  the  facts  of  the  case.  If  the  rescript  was 
written  on  the  petition  itself  Ijelow  the>  question  submitted,  it  was  called 
suhscripiio;  if  it  was  written  on  a  paper  a])art,  it  was  called  epistnla. 

It  has  been  much  discussed  whether  tbese  decisions  and  opinions  were 
of  any  force  Ijeyond  the  particular  cases  out  of  which  they  arose.  The  only 
general  rule  seems  to  be  that  it  depended  on  the  intention  of  the  emperor 
whether  a  decision  was  to  be  treated  as  a  precedent  of  general  applicaljility 
or  not :  and,  in  case  of  doubt,  the  intention  of  the  author  would  be  matter  for 
argument  (see  Savigny,  Syst.  i.  125-41). 

Constitution,  Decree  of.— Every  action  for  payment  of 
debt  is,  in  a  sense,  an  action  of  constitution,  but  the  term  is  specially  applied 
to  an  action  for  payment  of  debt  brought  against  the  representatives  of  a 
deceased  debtor.  In  such  a  case  the  pursuer  seeks  to  have  it  found  and 
declared  that  the  sum  sued  for,  with  expenses,  is  a  just,  true,  and  lawful 
debt,  resting-owing  to  the  deceased  by  the  pursuer.  A  decree  of  constitu- 
tion is  necessary  wherever  the  debt  is  not  liquid,  where  there  is  no  document 
of  debt,  or  where  the  document  is  ambiguous.  A  simple  action  of  constitu- 
tion is'  not  commonly  made  use  of  (see,  however,  Juridical  Styles,  vol.  iii. 
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p.  10).  It  is  usually  to  be  found  in  conjunction  with  some  other  form  of 
iiction,  UK,  for  exiunplo,  an  action  of  ])ayni(;nt  and  constitution.  The  con- 
clusion U)V  (!Xp(;us(!S  sho>dd  he  no  worded  as  to  ask  for  them  only  in  the 
event  of  the  claim  Ijeing  opposed  (Kcwl  of  Ilosdyn,  1872,  9  S.  L.  li.  291). 
When  the  action  is  not  o])p<jS('il,  the  pursuer  must  pay  his  own  expenses  ; 
if  it  is  opposed,  expenses  follow  tlie  event  in  the  usual  way  (Daruhon,  18G7, 
6  M.  151  ;  Smith,  18G0,  22  I).  1495  ;  Jacksuns  Trs.,  18:52,  lU  S.  597).  Where 
the  representatives  of  the  deceased  debtor  have  taken  no  steps  to  have 
themselves  contirmcd,  or  where  they  have  renounced,  the  pursuer  may 
restrict  his  demand  to  a  claim  for  a  decree  cofjnitionis  causa  tantum,  which 
gives  him  tlie  right  to  attach  tlie  goods  of  the  deceased,  but  imposes  no 
obligation  upon  tlie  defenders  {Furrcst,  1803,  1  M.  80G).  (For  I)ecree  of 
Constitution  in  Adjudications,  see  Encj/clojjccdia,  vol.  i.  \>.  9G  ;  Juridical 
Styles,  3rd  ed.,  vol.  iii.  ]>.  127). — [Mackay,  3fa/n(al,  -p.  olS  ;  Dove  Wilson, 
Sheriff  Court  Practice,  4th  cd..  p.  393  ;  Monteith  Smith  on  Expenses,  p.  218.] 


Constitutional    Law,  or  "  Public  Law,"  as  it  is  usually  called 
by  continental  writers,  is  the  law  which  determines  the  form,  regulates  the 
mechanism,  and  defines  the  rights  and  duties  of  the  State.     In  otiier  words, 
its  chief  topics  are  the  liberty  of  tlie  sulycct;  tlie  maintenance  of  law  and 
order ;  the  sovereignty,  its  seat,  and  its  exercise.     It  regulates  the  relations 
between  different  departments  of  the  State,  and  those  between  the  State, 
as  such,  and  the  individual  members  of  the  community.     As  here  used,  the 
word  "  law  "  embraces  both  the  positive  law,  enacted  by  the  Legislature 
or  established  by  custom,  and  those  tacit  rules,  conventions,  and  understand- 
ings which,  though  unknown  to  law  iu  the  narrower  sense,  are  most  potent 
and  essential  factors  in  the  working  of  constitutional  government.     Con- 
stitutional law,  it  should  also  be  noted,  can  have  no  existence  except  in  a 
constitutional  State — that  is,  a  society  which  has  framed  for  itself  a  con- 
stitution, or  fixed  code  of  laws  and  regulations,  both  for  the  protection  of  its 
members  and  for  its  own  maintenance.    Whether  written  or  unwritten,  such 
code  expresses  the  organised  collective  will  of  society,  that  is,  its  political 
will,  and  cannot  be  altered  except  by  a  new  expression  of  that  will.     But  no 
such  code  can  exist  in  a  State  governed  by  the  individual  will,  or  the  irrespon- 
sible caprice  of  one  person,  or  of  a  few.     Wliere  the  organised  and  known 
collective   will  is  the  true  sovereign,  the   State  is  usuallv  termed   self- 
governing  or  constitutional ;  where  an  unknown  and  lluctuatiug  individual 
will  is  supreme,  the  State  is  an  autocracy  or  despotism.     The  constitu- 
tional  law  of  Great  Britain,  on   wliich  the  constitutions  of  most  other 
modern  countries  have  been  based,  is  itself  mainly  unwritten.     It  consists 
])artly  in  such  venerable  Statutes  as  ]\Iagiia  Carta  (1215),  the  Petition  of 
Bight  (1G28),  and  the  Bill  of  Bights  (1089),  but  chielly  in  principles  handed 
down  from  Anglo-Saxon  times  (such  as  representation,  trial  2?n*  ji^aw,  and 
limitation  of  the  royal  authority),  and,  above  all,  in  the  crowning  principle 
of  equality  before  the  law.     With  us,  as  a  rule,  the  one  law  of  the  land  is 
meted  out  to  all  alike  ;  in  other  countries  there  frequently  exist  military, 
administrative,  ecclesiastical,  and  other  codes,  which,  conflicting  with  the 
connnou   law,  and  unduly   lenient,   or   unduly  stringent,  are  apt   to  work 
injustice,  cause  dissatisfiictimi,  and  endanger  the  State.     To  these  definitions 
may   be  added  a  few  illustrations.     Hampden  s,  or  the  Ship-moneii  case 
(1037),  the  Seven  Bishops  case  (1088),  and  inikes  v.  Wood  (1703),  involved 
questions  of  constitutional  law  in  the  narrower  or  purely  legal  sense.     The 
nature  of  our  limited  monarchv,  the  functions  of  the  legislative  and  exe- 
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ciitive  powers,  and  the  duties  and  responsibilities  of  Ministers,  are  all  defined 
by  constitutional  law  in  the  wider  historical  and  political  sense.  To  this 
wider  sphere  belong  also  such  rules  as  that  wliich  imposes  on  the  party  in 
office  both  legislative  and  executive  responsibility,  and  that  which  gives  the 
Commons  the  exclusive  power  of  making  and  unmaking  the  "  Governments." 
[Anson,  Lav:  and  Custom  of  the  Constitution  ;  Dicey,  Laiu  of  the  Con- 
stitution ;  Works  of  Stubbs,  Hallam,  May,  and  Bagehot  on  the  English 
Constitution ;  Broom,  Constitutional  Law,  etc.]     See  also  Political  Science. 


Consuetudinary  Law.  —  Consuetudinary,  or  customary,  law 
is  that  which  is  cuusLitutcd  by  constant  and  immemorial  custom  or  usage. 
It  is  unwritten,  and  is  distinguished  by  this  characteristic  from  the  law 
enacted  by  legislation,  which  is  written  law  {jus  scriptum).  Of  the  reason 
of  its  authority,  Erskine  says  (Lnst.  i.  1.  4:3,  also  s.  30),  in  opposition  to 
Stair  (Lust.  i.  i.  16):  "  The  authority,  therefore,  of  customary  law  is  not 
grounded  on  any  presumption  that  what  has  been  long  observed  must  be 
just,  for  that  presumption  is  alike  applicable  to  written  and  unwritten 
law ;  but  both  one  and  the  other  derive  their  coercive  force  from  this,  that 
they  are  the  ordinance,  either  express  or  implied,  of  the  supreme  power." 
(So^dso  Lorimer's  Inst.  p.  539.)  This  law  is  a  principal  foundation  of  the 
common  law  of  the  land.     See  Common  Law^ 

Consul. — In  addition  to  the  diplomatic  agents  by  whom  their 
political  intercourse  is  conducted  (see  Ambassador),  civilised  States,  in 
order  mainly  to  promote  and  protect  the  commercial  interests  of  their 
subjects  abroad,  have  long  maintained  in  the  territories  one  of  another 
certain  quasi-diplomatic  agents,  named  generically  consuls. 

The  consular  service  includes  the  following  ranks:  (1)  consuls-general, 
(2)  consuls,  (3)  vice-consuls,  (4)  consular  agents;  but  in  some  countries, 
Great  Britain  for  example,  and  the  United  States,  the  service  is  still 
further  graduated.  Consuls-general  and  consuls  are  appointed  by  com- 
missions from  their  Government,  and  before  entering  upon  their  duties 
receive  from  the  Government  of  the  country  where  they  are  to  reside  an 
instrument  called  an  exequatur,  which  is  a  formal  confirmation  of  their 
commission.  Vice-consuls  and  consular  agents  are  sometimes  appointed 
by  Government  commission,  sometimes  are  nominated  by  the  consuls- 
general  or  consul,  to  whom  they  are  subordinate ;  in  the  latter  case,  their 
appointment  is  often  confirmed  in  a  less  formal  manner  than  by  the  issue  of 

an  exequatur. 

History. — The  origin  of  the  Foreign  Consulate  must,  it  appears,  be  sought 
in  the  Frankish  settlements  which  were  established  in  Syria  and  Palestine 
in  the  ninth  century  A.D. ;  albeit  classical  antiquity  can  show  an  analogous 
institution  in  the  office  of  the  Greek  Proxenus  (see  Smith's  Dictionary  of 
Classical  Antiquities,  sub.  roc.,  and  Arnold's  Thucydidcs,  Bk.  ii.  c.  29,  note). 
On  the  shores  of  the  Mediterranean  in  the  eleventh  century,  and  later  on 
the  east  and  north  coasts  of  Europe,  the  consulate  developed  with  the 
growth  of  commerce ;  so  much  so,  that,  at  the  close  of  the  Middle  Ages, 
consuls  exercised  extensive  powers  of  jurisdiction,  and  enjoyed  important 
immunities  and  privileges.  With  the  establishment,  however,  of  perman- 
ent embassies  in  the  seventeenth  century,  the  prestige  of  the  consul 
rapidly  dwindled  away. 

In  describing  the  consul's  position  at  the  present  day,  it  is  necessary  to 
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consider  separately:  (I.)  The  consulate  in  Christian  countries;  (II.)  the 
status  of  Christian  consuls  in  non-Christian  countries. 

(1)  Duties. — The  jurisdiction  which  the  consul  is  now  permitted  to 
exercise  in  the  country  where  he  resides  is  very  limited.  He  may  arbitrate 
in  commercial  questions  voluntarily  submitted  to  him  by  his  fellow- 
countrymen,  or  in  disputes  which  have  taken  place  on  board  the  ships  of 
his  nation  ;  and  sometimes,  under  convention,  lie  is  given  a  disciplinary 
jurisdiction  over  the  internal  order  of  merchant  vessels  of  his  State,  the 
local  authorities  retaining  a  right  of  interference  only  when  the  peace  of 
the  port  is  disturbed,  or  when  persons  other  than  the  officers  and  crew  are 
involved  in  any  breach  of  order  that  may  have  occurred  on  board  ship.  Be- 
sides jurisdiction,  the  principal  duties  permitted  him,  by  custom  or  treaty, 
are  as  follows :  To  receive  the  protests  and  reports  of  masters  of  vessels ; 
to  administer  oaths  ;  to  legalise  by  his  seal  judicial  and  mercantile  instru- 
ments for  use  at  home ;  to  authenticate  the  births  and  deaths  of  his  fellow- 
countrymen,  and  even  to  solemnise  their  marriages  (cf.,  c.r/.,  12  &  13  Yict. 
c.  68;  31  &  32  Vict.  c.  01;  53  &  54  Vict.  c.  47);  to  administer  their 
property  in  the  event  of  their  dying  within  his  jurisdiction  ;  to  send  home 
shipwrecked  sailors  and  destitute  persons  ;  to  collect  commercial  and  political 
information  for  his  Government,  and  embody  it  in  a  periodical  report ; 
lastly,  to  watch  over  the  commercial  interests  of  his  country,  and  to  see  that 
the  laws  are  properly  administered  in  reference  to  its  subjects,  and  that 
commercial  treaties  are  duly  implemented.  The  last  instance  apart,  it  is 
clear,  from  the  nature  of  his  duties,  that  the  consul  is  not  an  international 
agent ;  and  even  in  the  case  of  inequitable  treatment  of  his  fellow-country- 
men or  infraction  of  treaties,  the  consul,  unless  expressly  permitted  by 
convention,  may  not  directly  complain  to  the  local  Government,  but  must 
make  representations  through  the  diplomatic  agent  of  his  country. 

Privileges. — Inasmuch  as  they  are  not  representatives  of  their  States,  or 
intrusted  with  the  performance  of  international  duties,  consuls  do  not 
enjoy  the  same  immunities  as  diplomatic  agents  (Barbut,  referred  to  in  Bath, 
3  Burr.  1481 ;  Viveash  v.  Becker,  3  M.  &  S.  284;  see  Ambassadok),  but  are 
entitled,  under  international  law,  to  the  following  privileges  :  The  consul's 
person  is  so  far  inviolable  that  he  may  not  be  arrested  for  political  reasons, 
and  any  outrage  offered  him  is  a  grave  offence,  for  which  his  State  may 
demand  reparation.  He  is  exempted  from  personal  taxes,  unless,  perhaps, 
he  engages  in  trade  or  owns  real  estate  in  the  country  of  residence ;  he 
is  relieved  from  duties  incompatible  with  the  discharge  of  his  consular 
functions,  such  as  service  on  juries,  or  in  the  militia  or  constabulary  ;  and 
even  if  arrested  on  a  criminal  charge,  he  should,  if  possible,  be  kept  under 
surveillance  in  his  own  house.  He  is  not  liable  to  have  soldiers  billeted 
upon  him.  The  consular  archives  and  papers  may  not  be  seized,  and  the 
arms  of  his  country  may  be  displayed  upun  his  house.  "When  consuls  are 
credited  as  Charges  d'affaires  (see  suh  voce),  their  consular  character 
is  subordinate  to  their  superior  diplomatic  character,  and  they  are  invested 
witli  diplomatic  privileges. 

If  a  State  receives  one  of  its  own  citizens  as  consul  for  a  foreign  State, 
it  extends  to  him  the  same  privileges  as  would  be  due  to  him  were  he  a 
subject  of  that  foreign  State. 

Mere  residence  as  a  consular  officer  in  a  foreign  country  gives  rise  to 
no  inference  of  a  domicile  in  that  country  {Sharp,  L.  B.  1  V.  D.  611; 
Nihoyet  v.  Xihoyet,  L.  B.  4  B.  D.  1).  If,  however,  the  consul  Ciirries  on  trade 
in  the  country  of  residence,  he  may  acquire  a  domicile  there,  notwith- 
standing the  fact  of  his  acting  as  consul  for  some  other  country.  And, 
VOL.  ni.  16 
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in  any  case,  a  person  carrying  on  trade  in  a  belligerent  country  in  time  of 
war  is  not  exempted  from  liability  in  respect  of  his  property  by  reason 
of  his  acting  as  consul  for  a  neutral  State  {The  Indian  Ckief,  3  C.  Kob.  26 ; 
Sorcn^cn  x.^The  Queen,  11  Moo.  P.  C.  C.  Ul). 

(2)  In  non-Christian  countries,  such  as  Turkey,  the  Barbary  States, 
China,  Japan,  Siam,  and  other  parts  of  the  East,  consuls  are  invested  with 
a  large  measure  of  civil  and  criminal  jurisdiction,  and  enjoy  extensive 
immunities.  By  conventions  concluded  between  these  States  and  the 
various  Christian  Powers,  it  is  expressly  provided  that  the  subjects  of  the 
latter  resident  in  the  dominions  of  the  former  shall  not  be  amenable  to  the 
local  laws  and  jurisdiction,  but  shall  remain  under  the  laws  of  their 
respective  States,  and  authority  over  them  is  conceded  to  their  respective 
consuls  (e.g.  see  Anglo-Chinese  Treaties,  1842,  1843,  1858,  and  Anglo- 
Japanese  Treaty,  1858  ;  but  cf.  Anglo-Japanese  Treaty,  1894).  In  terms  of 
these  concessions,  the  various  Christian  Powers  have  by  their  municipal 
laws  established  each  its  own  Consular  Courts.  The  British  Consular 
Courts  derive  their  authority  from  the  Foreign  Jurisdiction  Acts,  1843 
(6  &  7  Vict.  c.  94),  1878  (41  &  42  Vict.  c.  67),  1890  (53  &  54  Vict.  c.  37), 
and  Orders  in  Council  passed  in  pursuance  thereof. 

Each  Consular  Court  has  power  to  adjudicate  in  cases  of  crimes  com- 
mitted by  subjects  of  that  nationality,  and  in  civil  suits  arising  between 
them,  or  to  which  such  a  subject  is  defendant.  In  criminal  cases,  the 
highest  sentences,  as  a  rule,  require  to  be  ratified,  and  in  important  civil 
cases  an  appeal  lies  to  the  superior  tribunals  at  home. 

In  virtue  of  the  conventions  referred  to,  consuls  enjoy  many  of  the 
immunities  of  diplomatic  agents.  In  particular,  it  appears  that  their 
consulates  may,  on  occasions  of  popular  disturbance,  be  used  as  places  of 
refuge  by  their  compatriots,  or  those  whose  lives  are  in  danger. 

[IMiltitz,  Manuel  clcs  Co7isuls\  De  Martens,  Le  Guide  Diplomatique 
Tuson,  The  British  Consul's  Guide;  De  Garden,  Traits  de  Diplomatie,i.  315 
Laurence,  Comnientaire,  i.  1-103;  Phillimore,  International  Law,  ii.  265 
Kent,  International  Law  (Abdy's  edition),  125  ;  Hall,  International  Law,  314, 


Consultation  of  Judg'es. — Provision  is  made  by  the  Court  of 
Session  Act,  1868,  for  the  rehearing  of  cases  in  the  Inner  House.  In  the  event 
of  the  judges  of  either  Division  being  equally  divided  in  opinion  on  a  question 
of  fact  arising  upon  a  proof,  or  upon  a  cause  which,  in  their  opinion,  does  not 
involve  any  legal  principle  of  importance,  such  Division  may  appoint  the  cause 
to  be  reheard  before  the  judges  of  the  Division,  along  with  such  other  judge 
or  judges  as  may  be  necessary  to  make  up  the  number  of  five  (31  &  32 
Vict.  c.  100,  s.  59).  Further,  in  cases  of  equal  division  of  opinion  not  fall- 
ing under  the  preceding  section,  and  in  cases  of  difficulty  or  importance,  it 
is  competent  for  either  Division  to  direct  that  the  papers  in  the  cause  be 
laid  before  three  other  judges  to  be  named  in  the  interlocutor,  with  a  view 
to  their  opinions  being  communicated  in  writing,  or  to  direct  that  the 
cause  be  argued  before  themselves  with  the  assistance  of  these  three  judges. 
If  the  case  was  originally  heard  by  three  judges,  then  four  judges  must  be 
consulted,  to  complete  the  number  of  seven  at  the  rehearing  (s.  60).  In  both 
the  above  provisions  the  judgment  is  held  to  be  that  of  the  Division  by 
whom  the  rehearing  was  appointed,  after  consulting  with  tlie  other  judges. 
In  the  case  of  Holmes  Oil  Co.  Limited,  1890,  17  K.  624,  Lord  Young 
expressed  the  opinion  that  where  the  judges  of  a  Division  are  equally 
divided,  they  should,  before  directing  the  papers  to  be  laid  before  three 
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other  judges,  deliver  their  own  opinions  ;  but  this  course  is  not  followed  in 
practice.  By  sec.  11  of  the  same  Act,  it  is  provided  that  such  hearings 
shall  take  i>hice  on  Mondays  during  the  sittings  of  the  Court  as  often  as 
shall  be  necessary,  but  with  power  to  the  Court  to  continue  the  hearing  of 
any  such  case  on  other  days.  Further,  by  6  Geo.  IV.  c.  120,  ss.  23,  24,  it  is 
enacted  that,  in  order  to  preserve  uniformity  in  the  decisions  of  the  Court 
and  to  settle  doubtful  questions  of  law,  the  judges  of  either  Division  may, 
in  all  cases  in  which  the  judges  of  the  Inner  House  shall  be  eciiially  divided 
in  opinion,  direct  the  cause  to  be  heard  either  by  the  Inner  House  judges  of 
both  Divisions  or  by  the  whole  Court ;  and  in  such  cases  as  it  shall  appear 
to  them  advisable  to  have  any  question  occurring  before  them  settled  by 
the  judgment  of  the  whole  Court,  the  judges  of  either  Division  may  order 
that  such  matter  shall  be  heard  before  the  whole  judges,  and  judgment  shall 
in  all  causes  be  pronounced  according  to  the  opinion  of  the  majority  of  the 
judges  -presGniXSkwart,  14  S.  693),  and  the  interlocutor  shall  bear  to  be  the 
judgment  of  the  Division  before  which  the  cause  depends  after  consulting 
with  the  other  judges.  When  the  whole  Court  is  consulted,  it  is  competent 
either  to  have  a  hearing  in  presence  before  all  the  judges,  or  to  have  cases, 
i.e.  written  pleadings,  prepared  by  both  parties.  —  [Mackay,  Mamial, 
pp.  4,  5  ;  Shand,  Practice,  pp.  57,  96G.]     See  Case. 


Contagious  Diseases   Acts,   1866   to   1869.— The  Acts 

known  by  this  name  (29  Vict.  c.  35  ;  31  &  32  Vict.  c.  80 ;  and  32  &  33  Vict, 
c.  96)  were  passed  with  the  object  of  diminishing  the  prevalence  of  venereal 
disease  in  the  chief  military  and  naval  stations  of  England  and  Ireland. 
They  provided  that  any  woman  witliin  the  prescribed  limits  of  such  stations, 
proved  to  be  a  prostitute,  might  be  subjected  to  compulsory  periodical 
medical  examination,  and,  if  necessary,  detention  in  a  certified  hospital. 
The  Acts,  which  did  not  affect  Scotland,  were  repealed  by  49  &  50  Vict. 
c.  10. 


Contagious    Diseases    (Animals).  —  The    enactments 

relatuig  to  the  prevention  and  suppression  of  contagious  disease  in  animals 
are  consolidated  by  the  Diseases  of  Animals  Act,  1894  (57  &  58  Vict, 
c.  57),  (as  amended  by  the  Diseases  of  Animals  Act,  1896  (59  &  60  Vict, 
c.  15)).     A  summary  of  its  provisions  is  here  given  : — 

Authorities  to  Admixister  the  Act. — The  central  controlling 
body  is  the  Board  of  Agriculture,  exercising  the  powers  and  duties  conferred 
upon  it  by  this  Act  and  the  Board  of  Agriculture  Act,  1889 — (s.  1).  The 
local  authorities  subject  to  the  control  of  the  Board  are :  {a)  for  burghs  to 
which  sec.  14  of  the  Local  Government  (Scotland)  Act,  1889,  does  not 
apply,  the  magistrates  and  town  council ;  (h)  for  counties,  and  burghs  to 
which  the  aforesaid  section  applies,  and  royal  burghs  not  returning  or  con- 
tributing to  return  a  member  to  Parliament,  the  county  council  (ss.  2, 
60  (1)). 

Separation  of  Diseased  Aximai.s. — Every  person  m  possession  or 
cliarge  of  a  diseased  animal  must  {a)  keep  it  separate  from  uninfected 
animals ;  {h)  give  immediate  notice  to  the  police,  who  must  inform  such 
authority  as  the  Board  may  direct.  Orders  may  be  made  by  the  Board 
as  to  notices,  etc.,  to  be  given,  and  for  supplementing  or  varying  this 
section  (s.  4)  (see  Rohcrtson^lO  E.  (J.  C.)  68). 

Cattle  Plague. — Where  an  inspector  believes   that  cattle  plague 
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exists,  or  has  within  ten  days  existed,  in  any  place,  he  is  to  sign  a  declara- 
tion, and  serve  a  notice  thereof  on  the  occupier :  thereupon  that  place  and 
adjacent  lands,  etc.,  become  an  infected  place,  subject  to  the  determination 
of  the  Board.  He  may  also  serve  a  notice  on  the  occupiers  of  all  lands 
within  a  mile:  thereupon  such  lands  become  part  of  the  infected  place, 
subject  as  aforesaid.  He  must  also  send  to  the  Board  and  L.  A.  his 
declaration  and  notices.  The  Board,  after  inquiry,  may  by  order  prescribe 
the  limits  of  the  infected  place,  or  may  declare  the  place  uninfected. 
The  Board  may  at  any  time,  by  order,  declare  any  place  to  be  infected, 
may  alter  the  lindts  of  an  infected  place,  or  may  declare  an  infected  place 
to  be  free  from  cattle  plague  (s.  5).  The  Board  may,  by  order,  declare  any 
area  wherein  an  infected  place  is  situate,  to  be  infected ;  may  alter  the 
limits  of  such  area ;  or  declare  an  infected  area  to  be  free  from  cattle 
plague  (s.  6).  They  must  cause  to  be  slaughtered  (i.)  all  infected  animals ; 
(ii.)  all  animals  having  been  in  contact  with  such  :  and  may  cause  to  be 
slaughtered  (i.)  any  animals  suspected  of  infection,  or  in  an  infected  place ; 
(ii.)  any  animals  within  such  parts  of  an  infected  area  as  are  not  an 
infected  place  (subject  to  Treasury  Regulations). 

Compensation  is  to  be  paid  («)  for  an  infected  animal,  half  its  value 
before  infection,  not  exceeding  £20 ;  in  every  other  case,  the  value  of  the 
animal  before  slaughter,  not  exceeding  £40  (s.  7). 

Infected  Areas,  etc.,  for  Diseases  generally.  —  Pleuro- 
pneumonia and  Foot- and- Mouth  Disease. — Where  an  inspector  of  a  L.  A. 
believes  that  pleuro-pneumonia  exists,  or  has  within  fifty-six  days  existed, 
or  that  foot-and-mouth  disease  exists,  or  has  within  ten  days  existed 
in  any  place,  he  must  sign  a  declaration  and  serve  a  notice  upon  the 
occupier ;  in  case  of  foot-and-mouth  disease,  also  on  the  occupier  of 
such  adjacent  lands  as  he  thinks  necessary.  Thereupon  the  place  becomes 
an  infected  place,  subject  to  the  determination  of  the  L.  A.  He  must  also 
send  his  declaration  and  notice  to  the  Board  and  L.  A.  The  L.  A.,  after 
inquiry,  with  advice  of  a  veterinary  inspector,  may  define  the  limits  of  the 
infected  place,  and  may  include  adjacent  lands  therein.  They  may  include 
part  of  the  adjoining  district  of  another  L.  A.,  with  the  written  consent  of 
the  latter ;  or  they  may  declare  the  place  to  be  free  from  disease.  They 
must  report  to  the  Board  the  inspector's  declaration  and  their  proceedings, 
with  their  opinion  what  area,  if  any,  should  be  declared  infected ;  and 
state  whether  the  holding  of  any  fair  or  market  should  be  prohibited  or 
restricted  therein.  This  section  is  to  be  construed  subject  to  sec.  21. 
Where  a  L.  A.  have  declared  a  place  to  be  infected  with  pleuro  or  foot- 
and-mouth  disease,  they  may,  on  the  advice  of  a  veterinary  inspector, 
declare  such  place  to  be  free  from  disease :  in  the  former  case,  not  sooner 
than  fifty-six  days  after  its  cessation ;  in  the  latter,  fourteen  days,  or  such 
period  not  exceeding  twenty-eight  days  as  the  Board  may  by  general  order 
prescribe.  The  Board  may  by  order  declare  any  place  to  be  infected  with 
pleuro  or  foot-and-mouth  disease ;  may  alter  the  limits  of  such  place ;  or 
declare  an  infected  place  to  be  free  from  disease  (s.  8). 

Pnfected  Areas. — The  Board  may  declare  any  area  wherein  an  infected 
place  is  situate,  to  be  an  infected  area ;  may  extend  the  limits  of  such 
area ;  or,  where  no  infected  place  exists  within  such  area,  may  declare  it, 
or  part  of  it,  to  be  free  from  disease.  They  may  also  prohibit  or  restrict 
the  holding  of  markets,  etc.,  within  an  infected  area  (s.  9).  The  Board  may 
make  provision  for  declaring  places  and  areas  infected  with  a  disease 
other  than  those  already  named,  and  every  place  and  area  so  declared 
infected  is  to  be  an  infected  place  or  area.     They  may  cancel  any  declara- 
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tion  made  in  error  regarding  any  infected  place.  "Where  a  place  or  area 
is  declared  free  from  disease,  or  a  declaration  is  cancelled,  such  yjlace  or 
area  ceases  to  be  infected.  An  order  of  the  IVjard  or  L.  A.  declaring 
an  infected  area  or  place,  or  declaring  such  to  be  free  from  disease,  is 
conclusive  evidence  of  the  facts  whereon  the  order  proceeds  (s.  10). 

Movement  of  Animals. — Cattle  must  not  be  moved  into,  within,  or 
out  of  a  i)lace  or  area  infected  with  pleuro,  except  in  accordance  with 
Sched.  I.  I't.  I.;  and  animals  must  not  l)e  moved  with  reference  to  a 
place  or  area  infected  with  foot-and-mouth  disease,  except  in  accord- 
ance with  Sched.  I.  Pt.  II.  (s.  11).  [Sched.  I.  Pt.  I.  provides:  (1)  Cattle 
may  not  be  moved  into  or  out  of  a  place  infected  with  pleuro,  except 
where,  as  regards  movement  into  such  place,  they  are  infected,  and  except 
in  cases  excepted  by  the  Board.  (2)  In  excepted  cases,  movement  must 
be  on  conditions  prescrilied.  (.■))  L.  A.  may  license  movement  as  to  parts 
of  an  infected  area,  not  being  an  infected  place.  Pt.  ii.  is  in  similar  terms, 
substituting  "  animals "  for  cattle,  and  foot-and-mouth  disease  for  pleuro- 
pneumonia.] 

Infected  Circles. — Where  tlie  Board,  by  order,  declare  that  this  section 
shall  apply  in  the  case  of  any  disease,  and  any  place  becomes  infected  with 
that  disease,  in  pursuance  of  an  inspector's  declaration,  the  whole  space 
within  half  a  mile  from  any  part  of  the  infected  place  becomes  an  infected 
circle;  but  tlie  Board  may  limit  the  application  of  their  order  to  a 
particular  district.  Where  the  place  ceases  to  be  infected,  the  infected 
circle  is  dissolved.  The  Board  may  make  orders  for  giving  notice  of,  and 
for  limiting  and  dissolving,  infected  circles,  and  for  prohiljiting  or 
regulating  the  movement  of  animals  with  reference  thereto,  ^  or  for 
authorising  a  L.  A.  to  make  such  regulations.  Wliere  two  or  more  infected 
circles  overlap,  the  whole  is  deemed  to  be  one  circle  (s.  12). 

The  owner  or  person  in  charge  of  any  animals  in  an  infected  place  or 
area  may  exclude  strangers  from  his  buildings  or  enclosures  by  notice 
allixed  thereto  (s.  13). 

Slaughter.— Slaufjlitcr  in  the  Case  of  Pkuro-Pneumonia,  Fuot-and- 
Mouth  Disease,  and  Swine  Fever.— T\\q  Board  must  cause  to  be  slaughtered 
all  cattle  affected  with  pleuro-pneumonia.  They  may  cause  to  be  slaughtered 
{a)  any  cattle  suspected  of  being  so  affected;  {h)  any  cattle  whicli  have 
been  in  contact  with  infected  cattle,  or  have  been  exposed  to  infection. 
Compensation  is  to  be  paid  {a)  for  an  infected  annual,  three-fourths  of 
its  value  before  infection,  not  exceeding  £30;  {h)  in  every  other  case, 
its  value  before  slaughter,  not  exceeding  £40.  The  owner  may  by 
written  notice  require  the  animal  to  be  slaughtered  within  twenty-one 
days  (s.  14).  The  Board  may  cause  to  be  slaughtered  {a)  any  animals 
afiected  with  foot-and-mouth  disease,  or  suspected  of  being  so  affected; 
Q))  any  animals  wliich  have  been  in  contact  with  infected  animals,  or  have 
been  exjjosed  to  infection.  Compensation  is  to  be  paid  (i.)  for  an  infected 
animal,  its  value  before  infection  ;  (ii.)  in  every  other  case,  its  value  before 
slaughter  (s.  15).  The  Board  have  powers  with  respect  to  swine  fever 
similar  to  those  just  quoted  with  respect  to  foot-and-mouth  disease ;  but 
the  compensation  for  an  animal  affected  with  swine  fever  is  a  half  of  its 
value  before  infection;  in  every  other  case,  its  value  before  slaugliter  (s.  16). 

The  Board  may  appoint  such  additional  officers  as  may  be  necessary  for 
executing  the  provisions  regarding  slaughter  (s.  17).  Provisions  as  to  costs 
to  l)e  paid  out  of  Pleuro-Pneumonia  Account  (s.  18). 

Slaughter  in  Disease,  and  Compensation  generally. — With  respect  to 
diseases  other  than  cattle  plague,  the  Board  may  make  orders  authorising 
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the  slaughter  of  animals  by  local  authorities,  and  the  payment  of  compen- 
sation out  of  local  rates;  and  may  authorise  the  slaughter  of  animals 
suspected  of  infection,  or  having  been  in  contact  with  or  exposed  to 
infection  (s.  19).  They  may  reserve  for  treatment  and  observation  any 
annual  lial:)le  to  slaughter,  subject  to  payment  of  compensation.  The  carcase 
of  a  slaughtered  animal  belongs  to  the  Board  or  L.  A.,  and  is  to  be  disposed 
of  by  them.  AVhere  sold  by  a  L.  A.,  the  money  is  to  be  credited  to  the  local 
rate.  If  the  sum  received  by  the  Board  or  L.  A.  exceeds  the  amount  paid 
for  compensation,  the  excess,  after  deducting  reasonable  expenses,  is  to  be 
paid  to  the  owner.  A  carcase  may  be  buried  in  the  owner's  ground,  or  in 
any  common  or  unenclosed  land,  but  not  in  such  land  by  a  L.  A.  without 
the  approval  of  the  Board.  Where  the  owner  had  insured  the  animal,  the 
insurers  may  deduct  the  compensation  paid  from  the  amount  payable  under 
the  insurance.  A  L.  A.  must  keep  a  record  relative  to  slaughter,  which  is 
to  be  admitted  in  evidence.  The  Board  or  a  L.  A.  may  withhold,  wholly  or 
partially,  compensation  in  respect  of  an  animal  slaughtered,  where  the 
owner  or  person  in  charge  has  in  their  judgment  been  guilty,  in  relation 
to  the  animal,  of  an  offence  against  the  Act ;  or  where,  in  the  case  of  a 
foreign  animal,  it  was  in  their  judgment  diseased  at  the  time  of  its  landing 
(s.  20).  [The  decision  of  a  L.  A.  refusing  compensation,  is  not  subject  to 
review ;  but  they  must  find  and  determine  that  an  offence  has  been  com- 
mitted, and  record  the  same  in  their  minutes.  It  is  not  necessary  that  the 
outbreak  of  disease  should  be  traceable  to  the  offence  {Colder,  18  R.  48).] 

Exceptional  Powers  for  Transit,  etc. — The  Board  are  to  make, 
by  order,  such  further  provision  as  may  ])e  necessary  respecting  animals 
affected  with  pleuro-pneumonia  or  foot-and-mouth  disease,  while  (i.)  exposed 
for  sale  for  exhibited  in  a  market,  etc. ;  (ii.)  placed  in  a  lair,  etc.,  before 
exposure  for  sale  ;  (iii.)  in  transit  or  being  moved  by  land  or  water ;  (iv.)  in 
a  foreign  animals  wharf  or  quarantine  station ;  (v.)  in  a  slaughter-house  or 
place  where  animals  are  kept  for  slaughter ;  (vi.)  in  common  or  unenclosed 
land  ;  (vii.)  generally,  in  a  place  not  in  the  possession  or  under  the  control  of 
their  owner.  By  such  orders,  provision  is  to  be  made  for  the  consequences 
of  animals  being  found  in  the  aforesaid  circumstances,  with  power  to  the 
Board  to  make  orders  with  regard  to  particular  places.  Every  such  order  is 
to  have  effect,  notwithstanding  any  provision  requiring  the  declaration  of  a 
place  infected  with  pleuro-pneumonia  or  foot-and-mouth  disease,  or  any 
other  provision  (s.  21). 

Disease  and  Movement,  generally. — Full  powers  are  given  to  the 
Board  to  make  regulations  for  carrying  out  the  purposes  of  the  Act,  to 
which  reference  may  be  made  for  details.  They  include  regulations  for 
movement  of  animals  in  infected  places  and  areas,  disinfection,  disposal  of 
carcases,  mode  of  reckoning  compensation,  holding  of  markets  and  fairs, 
care  of  animals  during  transit,  muzzling,  etc.  of  dogs,  extending  the  Act 
to  other  diseases  or  animals,  etc.  (s.  22).  Railway  companies  must  make 
provision  of  water  and  food  for  animals  carried,  to  the  satisfaction  of  the 
Board,  and  must  supply  the  same  on  request.  Where  a  request  for  water 
is  not  made,  so  that  an  animal  is  without  water  for  twenty-four  hours,  the 
consignor  and  person  in  charge  are  each  guilty  of  an  offence ;  the  onus 
of  proof  lying  on  the  accused;  but  the  Board  may  prescribe  any  other 
period  not  less  than  twelve  hours.  Such  charges  for  food  and  water  supplied, 
as  are  approved  by  the  Board,  may  be  recovered  either  from  consignor  or 
consignee,  the  company  having  a  lien  over  the  animal  supplied,  or  any 
other  animal  consigned  by  or  to  tlie  same  consignor  or  consignee  (s.  23). 

Foreign  Animals. — Slaurjliter  at  Port  of  Landing. — By  Schedule  III. 
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Pt.  I.,  such  animuls  may  be  landed  only  at  a  foreign  animals  wharf,  as 
defined  by  the  Board,  and  sul)ject  to  the  control  of  the  Commissioners  of 
Customs;  and  they  may  not  be  moved  alive  out  of  the  wharf.  These 
regulations  apjjly  to  all  f(jreign  animals  other  than  (a)  foreign  animals  pro- 
hibited I'rom  landing  by  the  Board ;  (h)  foreign  animals  intended  for  exhi- 
bition or  exceptional  purposes,  allowed  to  land  by  the  Board,  su])ject  to 
Schedule  III.  Tt.  ii.  ((piarantine)— (Diseases  of  Animals  Act,  1896,  repealing 
sec.  24).  The  Board  may  make  orders  prohibiting  the  landing  of  animals, 
carcases,  fodder,  etc.,  from  a  specified  foreign  country ;  and  they  must  pro- 
hibit the  landing  of  such,  whenever  they  are  not  satisfied  that  the  circum- 
stances afford  reasonable  security  against  the  importation  of  foot-and-mouth 
disease  (s.  25).  Sec.  26  is  repealed,  as  from  1st  January  1897,  by  the 
Diseases  of  Animals  Act,  1896.  Notwithstanding  anything  in  the  Act,  or 
in  any  order  of  the  Board,  they  may  permit  animals  nitended  for  exhibi- 
tion or  exceptional  purposes  to  be  landed,  without  being  subject  to  the 
provisions  of  Scliedule  III.  Pt.  i.  (slaughter  at  port  of  landing);  but  Pt.  ii. 
(quarantine)  is  to  apply  to  such  animals  (s.  27).  With  regard  to  animals 
brought  from  the  Cliannel  Islands  or  Isle  of  Man,  the  Board  may,  by  order 
or  by  licence,  alter  or  add  to  the  provisions  of  Schedule  III.  (s.  28).  Every 
order  relating  to  the  landing  or  conveyance  of  foreign  animals  must  be  laid 
before  Parliament  (s.  29).  Detailed  powers  are  given  to  the  Board  to  make 
orders  for  the  execution  of  the  Act  with  reference  to  foreign  animals,  the 
regulation  of  ports,  etc.  (s.  30  (1)).  No  part  of  a  port  may  be  declared  an 
infected  place,  except  by  the  Board  (s.  30  (2)).  Where  any  part  of  the 
district  of  a  L.  A.  coincides  with  a  port,  the  Board  may,  in  relation  to  that 
port,  make  any  body,  other  than  the  L.  A.,  to  be  the  L.  A.  for  the  purposes 
of  the  Act  relating  "to  foreign  animals,  and  may  prescribe  the  local  rate  and 
the  clerk  (s.  30). 

General  Provisions  as  to  Local  Authorities. — Committees. — 
The  provisions  in  Schedule  IV.,  which  deal  with  the  appointment  of 
committees  by  local  authorities,  are  to  have  effect,  without  prejudice  to 
the  power  of  a  county  council  to  delegate  their  powers  under  sec.  73  of 
the  Local  Government  (Scotland)  Act,  1889 :  Provided  that  the  Board,  in 
any  order  authorising  a  L.  A.  to  make  regulations,  may  direct  that  such 
power  be  exercised  only  by  the  L.  A.  or  their  executive  committee  (ss.  31, 
60  (6)). 

Wharves,  etc. — A  L.  A.  may  provide  wharves,  sheds,  etc.,  for  the  landing 
and  disposal  of  foreign  animals  and  things.  The  Markets  and  Fairs 
Clauses  Act,  1847  (certain  sections  excepted),  is  incorporated  with  this 
Act ;  and  a  wharf  provided  by  a  L.  A.  under  this  section  is  a  market  within 
the  said  Act :  the  prescribed  limits  are  to  be  the  limits  of  the  lands  acquired 
for  purposes  of  this  section  ;  and  bye-laws  are  to  be  approved  by  the  Board, 
after  publication.  A  L.  A.  may  charge  for  the  use  of  such  wharf,  in 
accordance  with  said  bye-laws,  and  sums  so  received  are  to  be  applied  in 
payment  of  interest  on  money  borrowed  under  the  previous  Acts  and  this 
Act,  repayment  of  principal,  and  expenses  under  the  Act.  The  L.  A.  are 
to  make  snich  returns  of  expenditure  and  receipts,  in  respect  of  the  wharf, 
as  the  Board  may  require.  The  Board,  if  satisfied  that  tiie  tolls  should  be 
reduced,  may  require  a  L.  A.  to  submit  a  new  schedule  of  tolls,  and  on 
failure  may,  by  order,  prescribe  new  tolls.  This  section  is  to  apply  to  a 
wharf  provided  by  a  L.  A.  under  the  previous  Acts  (s.  32).  A  L.  A.  may 
purchase  or  lease  land  for  wharves,  or  for  burial  of  carcases,  where  there  is 
no  land  suitable  belonging  to  the  owner  of  the  animal,  or  any  common  or 
unenclosed  land  approved  by  the  Board,  or  for  any  other  purpose;   and 
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they  may  dispose  of  lands  so  acquired,  carrying  the  money  received  to  the 
credit  of  the  local  rate. 

Purchase  of  Land. — With  respect  to  the  purchase  of  land  by  a 
L.  A.,  sec.  90  of  the  Public  Health  (Scotland)  Act  is  to  apply,  sub- 
stituting the  local  authority  and  local  rate  under  this  Act  for  those 
therein  mentioned;  and  the  powers  conferred  may  be  exercised  with 
respect  to  land  without  the  district  of  the  L.  A.  (ss.  33,  61).  Where  a 
L.  A.  fail  to  execute  any  of  the  provisions  of  the  Act,  or  of  an  order  of  the 
Board,  the  latter  may  by  order  empower  a  person  to  do  so.  Expenses  so 
incurred,  including  compensation  for  animals  slaughtered,  may  be  recovered 
with  costs  from  the  L.  A.  at  the  instance  of  the  Board,  an  order  of  the 
Board  being  conclusive  as  to  default  or  other  matter  stated  therein.  This 
section  is  without  prejudice  to  the  right  of  the  Board  or  any  other  authority 
to  take  proceedings  for  requiring  a  L.  A.  to  execute  the  Act,  or  an  order  of 
the  Board  (s.  34). 

Officers. — Every  L.  A.  must  appoint  sufficient  inspectors  and  officers : 
they  must  keep  at  least  one  veterinary  inspector,  and  as  many  more 
as  the  Board  may  require:  an  inspector  may  be  removed,  on  the  orders  of 
the  Board,  for  incompetence,  negligence,  or  misconduct  (s.  35).  Every 
L.  A.  and  their  officers  must  send  such  reports  and  information  to  the 
Board  as  they  may  require  (s.  36).  An  order  or  regulation  of  a  L.  A.  may 
be  proved  by  production  of  (i.)  a  newspaper  containing  said  order  as  an 
advertisement ;  or  (ii.)  a  copy  certified  by  the  clerk  of  the  L.  A.  An  order 
so  proved  is  to  be  held  duly  made,  until  the  contrary  is  proved.  An  order 
or  regulation  of  a  L.  A.  authorised  by  the  Act,  or  by  an  order  of  the  Board, 
is  alone  to  be  deemed  an  order  of  the  L.  A.  (s.  37).  The  powers  conferred 
on  a  L.  A.  by  the  Act,  unless  otherwise  expressed,  are  to  be  confined  to 
their  district  (s.  38). 

Transfer  of  Powers,  etc. — Where  the  district  of  one  L.  A.  has  a 
common  boundary  with  another,  the  two  L.  A.'s  may  agree  in  writing  that 
one  shall  administer  the  Act  within  the  district  of  the  other ;  the  expenses 
are  to  be  allocated  in  proportion  to  the  value,  according  to  the  valuation 
roll,  of  the  surrendered  district  as  compared  with  the  value  of  the  original 
area  of  the  administering  authority.  The  district  or  jjart  thereof  surren- 
dered is  to  be  deemed  part  of  the  district  of  the  administering  authority, 
and  expenses  paid  by  a  surrendering  authority  are  to  be  paid  out  of  the 
local  rate.  Where  the  surrendering  authority  is  a  burgh,  and  the  adminis- 
tering authority  a  county,  to  the  rate  of  which  such  burgh  is  assessed,  the 
provision  for  payment  by  the  county  to  the  burgh  of  the  proportionate 
amount  paid  by  the  parishes  in  the  burgh  is  not  to  apply.  One  L.  A.  may 
agree  in  writing  with  another  for  the  appointment  of  a  joint-committee,  to 
exercise  all  or  any  of  their  respective  powers  in  the  whole  or  part  of  their 
respective  districts  ;  and  expenses  incurred  by  such  joint-committee  are  to 
be  allocated  in  proportion  to  the  value  of  the  component  areas,  and  paid 
out  of  their  respective  local  rates.  Such  an  agreement  must  receive  the 
sanction  of  the  Board.  The  expression  "  powers  "  in  this  section  means  all 
powers  except  making  and  levying  a  rate  (ss.  39,  60  (5)). 

Expenses  of  Local  Authorities. — The  expenses  of  a  L.  A.  under 
the  Act  are  to  be  defrayed  out  of  the  local  rate ;  and  the  necessary  sums  are 
to  be  levied  with  and  as  part  of  the  local  rate.  The  local  rate  is :  {a)  in 
burghs  to  which  sec.  14  of  the  Local  Government  (Scotland)  Act,  1889,  does 
not  apply,  a  rate  to  be  levied  equally  upon  owners  and  occupiers ;  (6)  in 
counties,  and  burghs  to  which  the  aforesaid  section  applies,  and  royal 
burghs  not  returning  or  contributing  to  return  a  member  to  Parliament,  a 
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rate  wiLliiu  the  county  to  be  levied  equally  upon  owners  and  occupiers  as 
an  item  of  the  consolidated  county  rates,  and  within  such  burghs  and  royal 
l)urghs  to  be  ascertained,  fixed,  and  paid  to  the  county  council  as  })rovi(Jed 
by  the  aforesaid  Act  (ss.  40,  GU  (1)). 

Borruwiwi  i't>?/Y/'.s\^ Where  the  amount  required  exceeds  sixpence 
in  the  pound,  a  L.  A.  may  borrow  at  interest  on  the  credit  of  the  local 
rate,  and  may  mortgage  the  same  for  repayment  with  interest  for  any 
term  not  exceeding  seven  years.  Where  the  amount  exceeds  ninepence  in 
the  pound,  the  Secretary  for  Scotland  may  extend  the  term  to  any  period 
not  exceeding  fourteen  years.  As  regards  borrowing  Ijy  L.  A.'s  of  counties, 
the  provisions  of  the  Local  Government  (Scotland)  Act,  1889,  are  to  apply, 
and  in  the  case  of  L.  A.'s  of  burglis  the  provisions  of  the  Commissioners 
Clauses  Act,  1847,  with  respect  to  the  mortgages  to  be  executed  by  the 
commissioners,  are  to  be  deemed  incorporated  with  the  Act ;  and  any 
mortgagee  or  assignee  may  enforce  payment  of  his  principal  and  interest  by 
appointment  of  a  judicial  factor.  The  Public  Works  Loan  Connnissioners 
may,  on  the  recommendation  of  the  Secretary  for  Scotland,  advance  money 
to  a  L.  A.  in  manner  provided  by  the  Public  Works  Loans  (^Money)  Act, 
1875,  and  any  amending  Act,  the  money  to  be  repaid  within  the  aforesaid 
term.  A  L.  A.  may  give  as  security,  either  with  the  local  rate  or  separately, 
the  wharf  charges  autliorised  herein,  and  any  other  funds  otherwise  unap- 
propriated by  law,  in  which  case  the  limitations  respecting  the  amount 
of  rate  and  term  of  years  are  not  to  apply  (ss.  42,  62). 

Police. — The  police  force  of  each  police  area  are  to  enforce  the  Act  and 
orders  of  the  Board.  A  constable  may  detain  a  person  found  committing,  or 
reasonably  suspected  of  committing,  an  offence,  and  may  apprehend  such  per- 
son, if  unknown,  or  failing  to  give  his  name  and  address;  and  he  may  detain 
and  examine  any  animal,  vehicle,  boat,  or  thing  relating  to  such  otl'ence, 
and  require  the  same  to  be  taken  back  to  the  place  wherefrom  it  was  unlaw- 
fully moved.  Any  person  obstructing  an  oificer  may  be  apprehended  with- 
out warrant.  Any  person  apprehended  under  this  section  must  be  taken 
at  once  before  a  justice,  and  not  detained  without  a  warrant  longer  than 
necessary,  subject  to  any  enactments  relating  to  the  release  of  persons  on 
recognisances  taken  liy  a  police  ofHcer.  These  provisions  respecting  a  con- 
stable extend  to  any  person  called  by  him  to  his  assistance.  Wherever  a 
constable  stops  any  person,  animal,  etc.,  he  must  report  his  proceedings  to 
his  superior  officer  in  writing.  Nothing  herein  is  to  abridge  the  powers  of 
a  constable  apart  from  this  section  (s.  43). 

Powers  of  Lxspectoks. — An  inspector  is  to  have  all  the  powers 
of  a  constable  under  the  Act,  or  otlierwise.  He  may  enter  any  place 
wherein  he  has  reasonable  ground  for  supposing  (a)  that  disease  exists  or 
has  within  fifty-six  days  existed ;  (&)  that  the  carcase  of  a  diseased  or 
suspected  animal  is,  or  has  l)een,  disposed  of;  (r)  that  there  is  to  be  found 
anything  in  respect  of  which  there  has  been  failure  to  comply  with  the 
Act  or  an  order  of  the  Board  or  a  L.  A. ;  (</)  that  the  Act  or  an  order  of  the 
Board  or  a  L.  A.  is  not  complied  with.  He  may  enter  any  pen,  vehicle, 
vessel,  etc.,  in  respect  of  which  he  has  reasonable  grounds  for  supposing 
that  the  Act  or  such  order  has  not  been  complied  with  ;  but  if  required  by 
the  owner,  he  must  state  his  reasons  in  writing.  A  certificate  of  a  veter- 
inary inspector  that  an  animal  is  affected  with  a  specified  disease,  is  con- 
clusive evidence  of  the  fact.  An  inspector  of  the  Board  is  to  have  all  the 
pDwers  of  an  inspector  throughout  Scotland,  or  that  part  thereof  for  which 
he  is  appointed,  and  may  enter  any  shed,  land,  or  place  for  the  purpose  of 
ascertaining  whether  pleuro,  foot-and-mouth  disease,  or  swine  fever  exists. 
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or  has  within  fifty-six  days  existed  (ss.  44,  63).  A  vessel  in  port  may  be 
detained  on  a  representation  by  an  inspector  of  the  Board  that  the  Act  or 
an  order  of  the  Board  or  L.  A.  is  not  compHed  with ;  and  the  oliicer  detain- 
ing the  vessel  must  deliver  a  copy  of  the  representation  to  the  person  in 
charge  thereof.  To  such  a  case  sec.  692  of  the  Merchant  Shipj^ing  Act,  1894, 
is  to  apply  (s.  45). 

General  Frovisions. — The  expenses  of  burial  or  destruction  of  a  carcase 
washed  ashore,  under  direction  of  a  receiver  of  wreck,  are  expenses  of  the 
L.  A.,  and  may  be  recovered  from  them  with  costs  by  the  receiver.  Where 
such  carcase  was  washed  ashore  from  a  vessel,  the  L.  A.  may  recover  said 
expenses  from  the  owner  of  the  vessel,  in  the  same  way  as  salvage  is  recover- 
able (s.  46).  All  orders  or  documents  made  in  pursuance  of  the  Act  are 
exempt  from  stamp  duty  and  fees  (s.  47).  No  proof  of  appointments  or 
handwriting  of  officers  under  the  Act  is  to  be  required.  Notices  in  pursu- 
ance of  the  Act  must  be  in  writing,  and  may  be  served  personally  or  by 
post ;  occupiers  of  lands  to  be  served,  may  be  so  described,  without  name, 
unless  service  is  by  post  (s.  48).  The  Board  may  alter  or  revoke  orders,  and 
every  order  is  to  have  effect  as  if  it  had  been  enacted  by  the  Act ;  notice 
thereof  is  to  be  given  in  the  London  Gazette,  and  published  by  the  L.  A.  as 
the  Board  may  direct.  Defect  of  publication  is  not  to  affect  the  validity  of 
any  such  order  (s.  49).  The  Board  are  to  make  annual  returns  to  Parlia- 
ment (s.  50). 

Offences  and  Legal  Proceedings. — A  person  guilty  of  an  offence 
against  the  Act  is  Hable  (i.)  to  a  fine  of  £20  ;  (ii.)  if  the  offence  relate  to  more 
than  four  animals,  £5  for  each  animal;  (iii.)  if  it  relate  to  carcases,  fodder, 
litter,  dung,  etc.,  a  fine  of  £10  for  each  half-ton  after  the  first  half-ton,  in 
addition  to  the  first  fine  of  £20  (s.  51).  The  following  are  offences  (proof  of 
lawful  authority  or  excuse  resting  on  the  accused)  :  (i.)  contravention  of  the 
Act,  or  order  of  the  Board,  or  regulation  of  L.  A.  {Dunlop,  16  E.  (J.  C.) 
14;  Rolerts,  17  R  (J.  C.)  19;  Sharp,  20  E.  (J.  C.)  12);  (ii.)  failureto 
isolate  an  animal,  or  give  notice  of  disease ;  (iii.)  failure  to  do  anything 
required  by  the  Act,  or  order  of  Board  or  L.  A. ;  (iv.)  doing  anything  de- 
clared unlawful  by  Act  or  Board  ;  (v.)  doing  or  omitting  anything  declared 
by  Act  or  Board  an  offence ;  (vi.)  refusing  to  admit  to  lands,  etc.,  or  ob- 
structing an  officer;  (vii.)  throwing  carcases  of  diseased  or  suspected 
animals  into  a  river,  etc.,  or  into  the  sea  within  three  miles  from  shore. 
A  second  or  subsequent  offence  within  twelve  months  of  the  first  may  be 
punished  by  one  month's  imprisonment  (s.  52). 

Offenees  PunishaUehy  Two  Months  Lmjrrisonment  in  lieu  of  Fine. — (i.)  To 
do  anything  which  requires  a  licence  without  one,  with  intent  to  evade  the 
Act ;  (ii.)  with  like  intent  to  do  a  licensed  thing  after  expiry  of  licence ; 
(iii.)  to  use  an  incomplete  or  untrue  licence,  unless  in  reasonable  ignorance ; 
(iv.)  with  like  intent  to  alter,  counterfeit,  or  use  any  instrument ;  (v.)  (vi.)  to 
attempt  to  obtain  a  licence,  etc.,  by  making  a  false  declaration  or  pretence, 
unless  in  reasonable  ignorance;  (vii.)  to  grant  an  instrument,  materially 
false  or  without  lawful  authority,  unless  in  reasonal)le  ignorance ;  (viii.)  to 
issue,  witli  like  intent,  a  licence,  etc.,  in  blank ;  (ix.)  to  use  such  a  licence, 
unless  in  reasonable  ignorance ;  (x.)  to  obtain  compensation  by  fraud ;  (xi.) 
to  dig  up  a  buried  carcase  without  authority  or  excuse,  proof  whereof  lies 
upon  accused  ;  (xii.)  to  use  a  vessel,  vehicle,  etc.,  for  carrying  animals,  where 
prohibited  by  Board,  without  authority  or  excuse  (s.  53). 

Offences  may  be  prosecuted  and  fines  recovered  summarily;  but  this 
does  not  apply  to  proceedings  under  the  Customs  Acts.  The  order  of  a  L.  A. 
may  be  enforced  by  warrant  of  the  Sheriff,  at  the  instance  of  a  procurator- 
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fiscal  (ss.  54,  64).  Persons  Luiding  or  shipping  animals  contrary  to  tlie 
Act,  are  liable  to  the  penalties  under  the  Customs  Act,  as  well  as  the 
present  Act ;  and  the  animal  or  thing  is  to  be  forfeited  (s.  50).  Certain 
presumptions  against  persons  charged  with  offences.  An  accused  person 
may  tender  himself  and  be  examined  as  a  witness.  Offences  are  to  be 
deemed  to  have  been  committed  either  in  the  place  of  occurrence  or  where 
the  accused  is  when  proceedings  are  taken.  The  Court  may  direct  half 
of  any  tine  to  be  paid  to  the  person  proceeding  for  the  same,  otherwise  fines 
are  to  be  paid,  (a)  in  the  Sheriff  Court,  to  the  Queen's  llememljrancer ;  {h) 
in  the  J.  P.  Court,  to  the  county  collector ;  (c)  in  the  liurgh  Court,  to  the 
burgh  treasurer;  (d)  in  the  Police  Court,  to  the  police  commissioners' 
treasurer  (ss.  57,  04). 

MisccllancoiLS. — "  Cattle  "  means  bulls,  cows,  oxen,  heifers,  and  calves. 
"  Animals "  means  cattle,  sheep,  goats,  all  other  ruminating  animals,  and 
swine.  "  Disease  "  means  cattle  plague  {i.e.  rinderpest),  contagious  pleuro- 
pneumonia, foot-and-mouth  disease,  sheep-pox,  sheep- scab,  or  swine  fever 
{i.e.  typhoid  fever  of  swine,  soldier  purples,  red  disease,  hog  cholera,  or  swine 
plague).  "  Carcase  "  includes  meat,  bones,  hide,  etc.  "  Inspector  "  means  an 
inspector  appointed  by  the  Privy  Council,  Board  of  Agriculture,  or  a  L.  A. 
"  Veterinary  Inspector  "  means  one  who  is  a  member  of  the  Eoyal  College 
of  Veterinary  Surgeons,  or  qualified  as  approved  by  the  Poard,  or  who 
holds  the  veterinary  certificate  of  the  Highland  and  Agricultural  Society  of 
Scotland  (ss.  59,  63).  All  deeds  granted  by  a  L.  A.  in  Scotland,  must,  in 
addition  to  being  sealed,  be  signed  by  two  members  of  the  L.  A.  and  the 
clerk  (s.  60).  The  prior  Contagious  Diseases  Acts  are  repealed,  except  the 
clauses  dealing  with  the  regulation  of  Dairies  and  Milk-shops  (s.  78). 

[See  Dairies,  Cow^-sheds,  and  Milk-siiops.] 

Contempt  of  Court. — Contempt  of  Court  is  a  branch  of  the 
law  dealing  with  the  administration  or  course  of  justice,  and  consists  in 
setting  the  authority  of  the  Court  at  defiance  by  despising  its  authority, 
or  by  attempting  to  influence  the  course  of  justice,  or  in  acts  of  disobedience 
to  its  orders  or  decrees.  In  Scotland,  every  Court,  whether  civil  or 
criminal,  superior  or  inferior,  has  at  common  law  an  inherent  right  to 
punish  acts  of  contempt.  Erskine,  i.  2.  8,  thus  states  the  rule :  "  Every 
judge,  however  limited  his  jurisdiction  may  be,  is  vested  with  all  the  powers 
necessary  either  for  supporting  his  jurisdiction  and  maintaining  the 
authority  of  the  Court,  or  for  the  execution  of  his  decrees.  Hence  the 
Court  of  Session,  though  its  jurisdiction  be  merely  civil,  has  an  inherent 
power  of  punishing  those  who  insult  any  of  the  judges  while  the  Court  is 
sitting,  or  who  sliall  obstruct  the  execution  of  its  decrees."  (See  also  Stair, 
iv.  36.  7  and  8,  D.  2.  1.  2.)  This  statement  does  not  mean  that  all  Courts  have 
equal  powers  in  dealing  with  cases  of  contempt  of  their  authority,  but  simply 
that  all  Courts,  however  limited  their  jurisdiction,  have  an  equal  riglit  to 
vindicate  their  autli<,)rity.  Therefore  the  law  of  Scotland  does  not  recognise 
the  distinction  that  exists  in  England  between  the  jurisdiction,  in  matters 
of  contempt  of  Court,  that  can  be  exercised  by  Superior  Courts  of  Kecord 
Inferior  Courts  of  Pecord,  and  Courts  which  are  not  Courts  of  Record. 
(Oswald  on  Conk  mptM-^'^,  Ex  parte  Fmiandcz,  1801, 10  C.  B.  (X.  S.)  3;  Skip- 
u-orfh's  case,  9  Q.  B.,  per  Blackburn ,  J.  233).  But  while  this  is  so,  and  while  it 
is  for  the  Court  to  say  whether  its  authority  has  been  set  at  defiance,  still  no 
Court  can  exceed  its  authority,  and  every  exercise  of  this  jurisdiction  by 
an  inferior  Court,  or  even  by  the  Court  of  Session,  is,  as  will  be  seen,  subject 
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to  review.  The  judgments  of  the  High  Court  of  Justiciary,  liowever,  as 
it  is  a  Court  of  last  resort,  are  necessarily  exempt  from  review.  The  Court 
of  review  can  thus  say  whether  the  offence  amounts  to  an  act  of  contempt. 
In  other  words,  it  decides  whether  the  judge  or  Court  has  rightly  ex- 
ercised its  jurisdiction  {Hamilton  v.  Anderson,  1856,  18  D.,  L.  J.  C.  Hope, 
p.  1019). 

Contem}>t  of  Court  is  sometimes  divided  into  (1)  direct,  and  (2)  in- 
direct or  consequential  acts  of  contempt.  It  will  be  convenient  here  to 
treat  the  subject  under  the  three  heads  of :  1st,  insults  offered  to  the  Court 
itself  by  attacks  on  the  judge  or  Court,  or  by  disobeying  orders  of  Court ; 
2nd,  attempts  to  influence  the  course  of  justice,  though  it  is  frequently 
difficult  to  distinguish  between  these  two  heads  ;  and,  3rd,  non-observance 
of  the  decrees  of  Court. 

Contempts  of  the  first  kind  are  thus  explained :  "  All  such  disorders  or 
misdemeanours  committed  in  Court  during  the  progress  of  a  trial  as  are  a 
disturbance  of  the  judge  in  the  exercise  of  his  functions,  or  a  violation  of 
that  deference  which  ought  to  be  observed  toward  him  when  proceeding  in 
his  office.     The  hindrance,  therefore,  or  molestation,  of  the  officers  of  Court 
in  their  duty,  the  use  of  any  threatening  or  contumelious  speech  or  gesture 
there  with  relation  to  the  judge  or  the  trial,  any  open  expression  of  censure 
or  approliation  of  the  proceedings  of  the  judge  or  the  jury,  as  by  acclamation 
or  otherwise  ;  nay,  the  wilful  and  repeated  Ijreaking  of  silence  in  Court ; — 
all   these   are  examples  of  this  sort  of  petulant  contempt  for  which  the 
magistrate  may  reprove  the  delinquent  of  his  own  knowledge,  and  upon  the 
spot.     All  wilful  disobedience  or  gross  neglect  of  the  orders  or  precepts  of 
Court,  in  matters  relative  to  any  trial,  is  in  like  manner  necessary  to  be 
subdued  without  delay"  (Hume,  ii.  138).     Baron  Hume  is  here  speaking  of 
criminal  Courts,  Init  there  can  be  no  doubt  that  the  same  rules  hold  in  civil 
Comets,  and  it  is  in  virtue  of  this  right  that  orders  of  Courts  for  the  regula- 
tion of  order  are  made  and  enforced.     Everyone,  moreover,  whether  litigant, 
witness,  legal  practitioner,  or  other  person,  is  bound  to  obey  them.     To  give 
some  examples.     The  following  acts  have  been  held  to  be  contempts  com- 
mitted by  litigants,  namely: — Writing  letters  to  judges  relative  to  a  depend- 
ing process  (f^ord  Advocate  v.  Hay,  1822,  1  S.  288) ;  behaving  contemptu- 
011  ily  when  receiving  sentence  (Clark,  1829,  S.  (Just.)  215) ;  a  panel  appearing 
at  the  Bar  in  a  state  of  intoxication   (M'Lean,  1838,  2    Swin.  185);   a 
defender  in  a  case  writing  to  the  pursuer  to  say  that  he  intended  to  put 
the  oath  of  calumny  to  her  as  soon  as  the  forms  of  Court  allowed,  and  that 
she  must  rememljer  that  many  things  stated  by  her  on  record  were  utterly 
false  {Paterson,  1865,  3  M.  1119).     But  merely  addressing  unbecoming  words 
to  a  magistrate  is  not  necessarily  contempt  of  Court  {Laurie,  1882,  9  R. 
(Just.)  22  ;  see  also  King  v.  Davidson,lQ2l,'^  Barn.  &  Aid.  329).     It  is  also 
a  contempt  in  England  if  a  party  state  untruthfully  that  he  is  a  creditor  or 
contributory  of  a  limited  liability  company  (53  &  54  Vict.  c.  63,  s.  7  (6)). 
The  following  have  been  held  to  be   acts  of  contempt  by   witnesses  : — 
Remaining  mute  and  refusing  to  answer  questions  {Kerr,  1822,  S.  (Just.)  68) ; 
appearing  in  Court  in  a  state  of  intoxication  {Allan,  1826,  S.  (Just.)  172); 
a  witness,  who  was  not  a  Quaker,  refusing  to  be  sworn  {Twcedie,  1829,  S. 
(Just.)  222) ;   escaping  by  violently  forcing  the  padlock  of  a  door  after 
having  been  duly  enclosed  until  called  on  to  give  evidence  (Lines,  1831, 
S.  (Just.)  238) ;  producing  a  certificate  of  good  character  in  mitigation  of 
sentence,  which  contained  a  statement  which,  if   not  false,  was  at  least 
a  suppression  of  the  truth  (Nimrno,  1839,  2  Swin.  338) ;  giving  up  a  bill, 
alleged  to  be  forged,  to  a  third  party  on  payment  of  its  contents,  after 
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having  been  cited  to  appear  as  a  witness  and  produce  it  {Lord  Advocate 
V.  Galloicay,  1839,  2  Swin.  4G5).     Prevarication  by  a  witness.     And  here 
it  is    nut   necessary  that    the    judge    who    holds    tliat    tlie    witness    has 
prevaricated    sliould    state    the   circumstances  —  it    is    enougli     that    he 
hold    that    there    was    prevarication    {M'Eioen,    1829,    S.    (Just.)    213  ; 
(Maclcod,    1884,    11    II.   (Just.)    20).      It   is,   however,   exceedingly   rare 
to  punish  witnesses  summarily  for  prevarication  {ih.  Ld.  Young,  p.  34). 
The  fulluwing  have  been  held  to  be  contempts  by  legal  practitioners : — 
A  Writer  to'^the  Signet  writing  a  letter  to  the  Lord  President  reflecting 
on  his  judicial  conduct  (Lord  Advocate  v.  Jccmieson,  1822,  1  S.  285);  a 
statement    in    a    reclaiming   petition,   prepared    by    an   agent,   that    the 
Sherifl-Substitute  nearly  always  decided  his  (the  agent's)  cases  against  his 
clients,  and  that  he  dou])ted  his  impartiality  {Broatch,  1878,  5  l\.  702) ; 
refusing  to  expunge  a  statement  from  a    record  which  the    Sheriff-Sub- 
stitute considered  insulting  (Amkrsoji ,  1858,  3  Macq.  3G3) ;  removing  a 
process  a<'-ainst  the  orders  of  Sheriff-Substitute  before  whom  the  case  was 
depending  (Watt,  8  M.,  1870  (H.  L),  77;   Watt,  1  P.,  1874  (H.  L.),  21). 
As  regards  other  persons :  There  can  be  no  doubt  that  member.s  of  the 
public  who  are  present  in  Court  during  a  trial  or  other  proceeding,  and 
behave  in  a  disorderly  manner,  or  refuse  to  obey  the  orders  of  Court,  are 
guilty  of  contempt.     It  may  also  here  be  mentioned  that  the  Lords  of  Justi- 
ciary have  a  special  jurisdiction  over  persons  in  stations  of  public  trust  in 
matters  pertaining  to  criminal  police.     "  In  the  exercise  of  this  control  they 
may  sunnuarily  inflict  a  suital)le  censure  on  messengers  or  nuicers  for  negli- 
gence, extortion,  or  any  other  abuse  in  the  citation  of  panels,  witnesses,  or 
assizers  towards  trial  in  the  Court  of  Justiciary,  or  in  taking  or  conveying 
of  prisoners  on  their  warrants.     On  jailors,  also,  for  cruelty  or  oppression 
towards  prisoners  for  crimes.  ...  On  Sheriffs  for  failure  to  attend  the 
judges  on  their  circuits,  or  inaccuracy  in  the  execution  of  the  Porteous  rolls, 
or  of  the  warrants  of  the  Lords  of  Justiciary  for  the  conveyance  of  criminals, 
and  the  like.     On  the  Clerks  of  the  Court  of  Justiciary  for  exactingi  mproper 
fees,  or  for  gross  omissions,  blunders,  or  falsehoods  in  the  acts  of  their 
official  duty  "  (Hume,  ii.  141).      ]\Iany  of  the  acts  here  mentioned  would 
now  probaldy  be  otherwise  punished  ;  but  Sheriffs,  for  instance,  who  are 
bound  to  attend  on  the  judges  on  circuit,  under  the  Act  1487,  c.  103,  would 
be  guilty  of  contempt  if  they  failed  to  do  so.     In  England,  High  Sheriffs 
who  fail  to  attend  in  a  proper  manner  on  judges  on  circuit  are  heavily 
flned  for  contempt ;  and  hi  Ireland,  police  who  refused  to  give  assistance 
to  a  Sherilf  in  carrying  out  an  order  of  Court  were  held  guilty  of  con- 
tempt {Attorney-General  v.  Kissane,  1892,  32  L.  E.  Ir.  220 ;  Miller,  1838, 
4  Bing.  N.  C.  574). 

The  second  division  of  contempt  of  Court  —  namely,  attempts  to 
iniluence  the  course  of  justice — includes  such  acts  as  attacks  made  on 
judges  with  a  view  to  influence  their  judicial  conduct,  or  slandering  the 
proceedings  of  the  Court,  or  publications  which  are  prejudicial  to  the  fair 
trial  of  a  cause.  Slandering  the  proceedings  of  the  Court  and  attacks 
made  on  judii;es  are  contempts,  even  though  committed  shortly  after  a  trial 
is  over  (ILuue,  ii.  139  ;  M'Lcod,  1820,  S.  (Just.)  3).  The  jurisdiction  of  the 
Court  is,  moreover,  well  established.  Thus  in  Lord  Advocate  v.  Hay  {suj).), 
during  the  dependence  of  a  cause  at  the  instance  of  Hay,  he  wrote  to 
several  judges,  members  of  Parhament,  and  others,  letters  relative  to  the 
process,  some  of  which  were  printed.  A  petition  and  complaint  was 
presented  against  him,  and  a  proof  was  taken,  with  the  result  that  the 
Court  held  he  was  guilty  of  having  defamed,  calumniated,  and  libelled 
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several  of  the  judges  and  the  administration  of  justice,  and  his  conduct 
was  therefore  found  to  be  a  high  contempt  (see  also  Lord  Advocate  v. 
P/Tuticc,  1822,  1  S.  385).  The  Court  also  has  sustained  its  jurisdiction 
when  the  party  slandering  it  was  not  a  litigant  {Lord.  Advocate  v.  Jamicson 
(sup.)  ).  On  the  other  hand,  it  is  not  a  contempt  of  Court  to  slander  or 
libel  a  jiidge,  provided  the  slander  or  libel  has  no  reference  to  any 
particular  case  {Bahama  Lslands,  1893,  A.  C.  138). 

In  modern  times,  however,  the  most  frequent  contempts  of  this  kind 
consist  in  the  publication  of  articles  in  the  press  or  elsewhere,  which  affect 
the  parties  to  a  cause,  and  so  tend  to  prejudice  its  fair  trial.  This  may  be 
done  by  a  litigant,  as  in  LLcndcrson,  1824,  3  S.  384.  And  even  though  the 
publication  be  not  treated  as  an  act  of  contempt,  it  will  be  stopped  if  it  tend 
to  prejudice  the  fair  trial  of  the  cause  {Miller,  1835, 13  S.  644 ;  Smith,  1835, 
14  S.  172).  On  the  other  hand,  the  publication  may  be  by  a  third  party, 
such  as  the  editor  of  a  paper,  or  by  one  contributing  an  article  to  it  (  Watson 
A-  Murray,  1820,  S.  (Just.)  9  ;  M'Langldan,  1826,  5  S.  147).  The  general  rule 
legarding  publication  is  that  individuals  or  the  press  are  entitled  to  discuss 
all  matters  of  pul)lic  interest,  even  though  they  should,  in  so  doing,  attack 
individuals,  subject  only  to  the  risk  of  being  sued  for  damages  for  libel. 
But  if,  as  a  result  of  their  articles,  an  individual  is  apprehended  on  a 
criminal  charge,  or  institutes  civil  proceedings,  they  may  be  stopped  from 
publishing  further  articles  regarding  him,  if  the  Court  consider  that  their 
doing  so  would  tend  to  prejudice  the  fair  trial  of  the  cause  {Smith,  1892, 
20  E.  (Just.)  52 ;  Edmond,  1829,  S.  (Just.)  299) ;  and  it  would  be  an  act  of 
contempt  to  refuse  to  obey  such  an  order.  This  jurisdiction,  however,  can 
only  be  by  the  Court  of  Session  and  High  Court  of  Justiciary.  Accordingly, 
if  parties,  who  are  to  be  tried  or  are  litigating  in  the  Sheriff  Court  or  one  of 
the  inferior  Courts,  desire  to  have  the  publication  of  such  articles  stopped, 
the  appropriate  method  is  to  present  a  petition  for  inteidict. 

In  England  the  rule  is  the  same.  Thus  in  Charlton's  case,  92  My.  &  C. 
316,  Charlton  had  written  letters  to  a  Master  in  Chancery,  and  also  to 
the  Lord  Chancellor,  reflecting  on  their  conduct.  The  Lord  Chancellor 
remarked  that  if  the  oljject  was  to  taint  the  source  of  justice  and  to  obtain 
a  result  of  legal  proceedings  different  from  what  would  follow  in  the 
ordinary  course,  it  is  a  contempt  of  the  highest  order.  Again,  in 
Skipu'orth's  case  {sup.),  a  true  bill  had  been  found  against  a  defendant 
(Tichborne).  It  was  held  to  be  a  contempt  to  address  public  meetings 
stating  he  was  not  guilty. 

At  the  same  time,  it  is  clear  tliat  it  is  not  a  contempt  of  Court  to 
pulJish  what  occurs  in  open  Court.  "  The  publication  by  newspapers  of 
what  takes  place  in  Court  at  the  hearing  of  any  cause  is  undoubtedly 
lawful ;  and  if  it  be  reported  in  a  fair  and  faithful  manner,  the  publisher  is 
not  responsible  though  the  report  contain  statements  or  details  of  evidence 
affecting  the  character  of  cither  of  the  parties,  or  of  other  persons ;  and 
whatever  takes  place  in  open  Court  falls  under  the  same  rule,  though  it 
may  be  either  before  or  after  tlie  pioper  hearing  of  the  cause.  The 
principle  on  which  this  rule  is  founded  seems  to  be,  that  as  Courts  of 
justice  are  open  to  the  public,  anything  that  takes  place  before  a  judge 
or  judges  is  thereljy  necessarily  and  legitimately  made  public  ;  and,  being 
once  made  legitimately  public  property,  may  be  republished  without  infer- 
ring any  responsibility"  (per  Lord  President  Inglis  in  Richardson,  1879,7 
E.  237).  In  that  case  it  was  decided  that  the  right  to  publisli  only  applied 
to  public  documents,  and  tliat  a  summons  called  in  Court,  but  upon  whicli 
no  other  step  of  procedure  had  followed,  was  not  a  public  document.     (See 
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also  GilJiUan,  1824,  3  S.  21.)  In  addition  to  this,  as  has  already  been  said, 
the  Court  itself  is  the  judge  wlietlier  an  act  of  contempt  has  been  counuitted 
or  not ;  and  it  may  liold  that  there  has  been  no  contempt  even  tli<jugh 
statements  are  published  which  are  manifestly  intended  to  influence  the 
public  (M'Zeod,  1892,  20  II.  218).  In  that  case  certain  defenders  wrote 
to  a  newspaper,  which  had  published  a  closed  record  which  contained  the 
pursuer's  amendments  put  on  at  adjustment,  a  letter  stating  that  these 
statements  were  a  tissue  of  libelhjus  falsehoods,  yet  the  Court,  in  the 
circumstances,  held  that  there  had  been  no  contempt. 

The  third  kind  of  contempt  consists  in  disobedience  to  orders  of  Court. 
It  is  clear  that  all  Courts  must  have  jurisdiction  to  enforce  their  decrees. 
In  criminal  cases  no  dilUculty  occurs,  nor  in  civil  cases,  wliether  these 
be  ordinary  decrees,  wliich  are  enforced  by  execution,  or  decrees  ad 
factum  2}'i'(cstandum,  which  must  be  implemented  by  the  party  against 
whom  they  are  directed,  under  the  penalty  of  imprisonment.  13ut  there 
are  other  orders  of  Court,  either  to  do  or  not  to  do  something,  the  non- 
performance of  which  is  treated  as  a  contempt  of  Court.  Of  these,  the 
best  illustration  is  the  case  of  the  Breach  of  an  Interdict  (q.v.),  which 
is  an  order  not  to  do  something  which,  but  for  the  order,  it  would 
be  lawful  to  do.  There  are,  besides,  numerous  positive  orders  the 
non-performance  of  which  is  punished  as  contempt.  Thus,  in  Muir, 
1868,  6  M.  1125,  a  mother  of  a  child  and  its  stepfather  were  ordered  to 
deliver  up  the  child,  and,  having  failed  to  do  so,  warrant  was  granted  to 
take  the  child  from  the  mother.  The  officers  being  unable  to  find  the 
child,  the  Court  ordered  the  mother  and  stepfather  to  appear  at  the  Bar. 
The  stepfather  alone  appeared,  and,  having  declined  to  give  infurmation 
regarding  the  mother's  address,  was  committed  for  contempt.  Again,  in 
Lc7/s,  188G,  13  11.  1223,  the  respondent,  who  was  the  paternal  grandfather  of 
certain  pupil  children,  refused,  when  ordered  to  do  so,  to  deliver  them  up, 
or  to  state  where  they  were.  He  was  accordingly  found  guilty  of  contempt 
of  Court.  (See  also  Boss,  1885, 12  li.  1351 ;  Fisher,  1894,  21  E.  1076.)  So 
determined  is  the  Court  to  have  its  orders  obeyed,  that  it  will  not  allow 
decree  for  expenses  to  be  pronounced  in  name  of  the  agent-disburser  when 
the  client  is  acting  in  contempt  (Bloc,  9  11.  894). 

Procedure. — When  the  contempt  occurs  in  Court,  it  is  usually  disposed 
of  on  the  spot  by  the  judge  or  magistrate  before  whom  it  was  committed, 
and  who  may,  and  generally  does,  act  of  his  own  motion.  But  if  the  party 
who  commits  the  act  of  contempt  is  absent,  the  case  may  be  disposed  of 
summarily  within  a  reasonable  time  thereafter,  and  by  a  judge  or  magistrate 
other  than  the  one  before  whom  it  was  committed  (Hume,  i.  406,  ii.  138 ; 
Fetrie,  1889,  17  R.  (Just.)  3). 

When  the  contempt  is  not  dealt  with  on  the  spot,  the  procedure  is  either 
(1)  simply  to  ordain  the  party  to  appear  at  the  Bar,  which  is  usually  done 
on  motion  by  the  other  party  to  the  case ;  or  (2)  to  proceed,  if  the  matter  is 
to  be  disposed  of  in  the  Court  of  Session,  by  a  petition  and  complaint ;  if 
by  the  High  Court  of  Justiciary,  or  in  the  Sheriff  Court,  by  a  petition  ;  and 
if  in  a  Court  of  summary  jurisdiction,  by  a  complaint.  Tlie  former  course 
is  generally  adopted  when  the  party  fails  to  do  something  he  is  ordained  to 
do,  as  in  Zei/s  (sup.).  The  latter  course  is  adopted  in  cases  where  the 
party  is  ordained  to  abstain  from  doing  a  certain  act,  as  in  cases  of 
breach  of  interdict.  The  prayer  of  the  petition  and  complaint  or  petition 
may  simply  be  to  stop  further  publication  or  other  act  complained  of,  or 
it  may  also  conclude  for  penalties.  When  a  party  refuses  to  appear  at 
the  Bar  when  ordered  to  do  so,  an  order  for  his  apprehension  will  be 
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granted ;  but  when  he  appears  at  the  Bar,  he  will  be  heard  in  his  defence, 
as  in  other  cases. 

The  punishments  inflicted  are  admonition,  suspension  from  ofhce  in  the 
case  of  parties  practising  before  the  Court  {Eamilton,  sup.),  or  fine  and  im- 
prisonment. Admonition  is  often  a  sufficient  punishment  for  slight  acts  of 
contempt  happening  in  Court,  but  it  is  rarely  considered  adequate  where 
the  contempt  consists  in  disobedience  to  orders  of  Court.  It  was,  however, 
the  punishment  inflicted  in  the  case  of  Clarl\183d,  1  D.  955,  where  a  breach 
of  interdict  had  been  committed.  But  that  case  was  very  exceptional.  Fine 
or  imprisonment,  or  both,  are  the  usual  punishments.  As  to  the  amount  of 
punishment,  see  Lord  Brougham  in  Hamiltun,  1S50, 7  Bell's  App.  272.  When 
it  is  imprisonment,  it  can  eitlier  be  for  a  definite  or  indefinite  period,  as,  for 
instance,  until  an  order  be  obeyed.  When  a  person  is  incarcerated  for 
contempt,  he  is  considered  to  be  a  "  civil "  and  not  a  "  criminal "  prisoner, 
and  his  treatment  is  regulated  by  the  special  rules  which  are  made  from 
time  to  time,  under  the  authority  of  the  Secretary  for  Scotland,  for  "  civil  " 
prisoners,  in  terms  of  the  Prisons  (Scotland)  Act,  1877,  s.  47.  It  may 
here  be  mentioned  that  persons  imprisoned  for  wilful  failure  to  obey 
decrees  for  alimentary  debts  are  considered  civil  prisoners,  and  treated  in 
the  same  manner  as  prisoners  committed  for  contempt  of  Court  (Civil 
Imprisonment  (Scotland)  Act,  1882,  s.  4  (6)). 

Eeview. — Judgments  or  sentences  punishing  for  contempt  are  all 
subject  to  review.  Thus,  if  a  sentence  of  suspension  from  practice  is 
pronounced,  or  if  a  fine  be  imposed  in  an  inferior  Court,  an  appeal  lies 
from  it  to  the  Court  of  Session,  and  in  the  case  of  the  Sheriff  Court,  with 
the  ordinary  appeal  from  the  Sheriff-Sul)stitute  to  the  Sheriff  {Hamilton, 
3  Macq.  363,  sm^x  ;  Munro,  1877,  5  R.  308).  Similarly,  any  like  sentence 
pronounced  by  the  Court  of  Session  can  be  appealed  to  the  House  of  Lords 
(A.  S.  10  Aug.  1784,  case  of  James  Carse;  Hamilton,  suj).,  7  Bell's  App. 
272);  and  in  both  cases  the  Court  of  review  can  recal  or  modify  the 
sentence.  When  a  sentence  of  imprisonment  is  pronounced  in  an  inferior 
Court,  the  appropriate  remedy,  in  order  to  obtain  liberation,  is  to 
present  a  Suspension  and  Liberation  to  the  High  Court  of  Justiciary 
{M'Leod,  1884, 11  E.  (Just.)  26) ;  but  when  tlie  sentence  of  imprisonment  is 
pronounced  by  the  Court  of  Session,  such  a  mode  of  review  is  incompetent 
(Hume,  ii.  509). 

]SroTE. — Contempt  of  Court  is  the  subject  of  statutory  regulation  in 
certain  local  municipal  Acts,  such  as  the  Edinburgh  Police  Act,  1879,  in 
8.  341,  and  the  Glasgow  Police  Act,  1866,  in  s.  129. 

Contexture  is  one  of  the  forms  of  artificial  or  industrial  Accession 
(q.v.).  The  rule  of  ownership,  where  contexture  has  taken  place,  is  that 
the  ownership  of  the  thing  which  is  accessory  and  has  been  merged  in  the 
principal,  passes  to  the  owner  of  the  principal.  The  doctrine  is  derived 
from  the  Eoman  law,  in  which  various  cases  were  discussed  as  to  which  of 
two  articles  joined  together  should  be  considered  the  principal,  and  which 
the  accessory.  When  some  material  belonging  to  A.  is  wrought  into  material 
belonging  to  B.,  the  thing  so  used  ceases  to  be  the  property  of  A.,  and  be- 
longs to  B.  Thus,  if  A.'s  embroidery  or  purple  is  worked  on  to  B.'s  coat, 
B.  becomes  the  owner  of  the  embroidery  or  purple,  even  if  the  purple  be  of 
more  value  than  the  coat  (Gains,  ii.  79  ;  Just.  Bk.  ii.  1.  26).  If  A.  paints  a 
picture  on  B.'s  wall  or  ceihng,  the  picture  belongs  to  B.  (Ersk.  Bk.  ii.  1. 
16).     In  Eoman  law,  written  characters  acceded  to  the  paper  on  which  they 
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were  written.  A  poem  written  by  A.  on  B.'s  parchment  belonged  to  B. 
But,  on  the  other  hand,  a  picture  painted  by  A.  on  B.'s  tablet  belonged  to 
A.,  because  it  was  held  that  the  tablet  acceded  to  the  picture  (Just.  Bk.  ii. 
1.  34 ;  Dlij.  xli.  1.  9.  2).  According  to  the  law  of  Scotland,  writings  would 
not  fall  as  accessory  to  the  paper  on  which  they  were  written  (Stair,  ii, 
1.  39)  ;  but  in  the  other  examples  given,  the  rule  of  the  Scots  law  is  the 
same  as  tiiat  of  the  Eoraan.  In  all  cases  where  materials  belonging  to  A. 
have  been  joined  to  materials  belonging  to  B.,  and  had  so  passed  into  B.'s 
ownersliip,  B.  is  liable  to  A.  for  the  value  of  the  materials  used.  If  B. 
had  taken  the  materials  maid  fide,  their  value  would  be  ascertained  by 
A.'s  oath  in  litem  (Bankt.  ii.  1.  17).  Not  only  the  ordinary  value  would 
be  due,  but  the  greatest  value  according  to  the  estimate  of  the  former 
owner  per  J)  red  urn  ajfedionis  (Stair,  ii.  1.  39). 

The  following  general  rules  are  laid  down  to  decide  the  question  which 
of  two  articles  joined  together  is  accessory,  and  which  is  principal : — 

(1)  If  one  of  the  two  substances  cannot  exist  separately,  the  other  is 
regarded  as  the  principal,  as  in  the  case  of  "  paper,  the  design  and  use 
whereof  is  for  writing,  and  the  use  wliereof  is  consumed  and  lost  by  writing, 
it  doth  follow  the  writing  "  (Stair,  ut  supra). 

(2)  If  one  material  is  taken  to  ornament  or  complete  another,  it  is 
accessory  to  the  other. 

(3)  If  the  question  cannot  be  decided  in  accordance  with  those  rules, 
the  article  of  the  greater  bulk  is  held  to  be  the  principal,  and,  failing  bulk, 
the  article  of  the  greater  value  (Ersk.  ii.  1.  15,  16;  Bell,  Prin.  s.  1298; 
see  also  Wylie  &  Lochhead,  1870,  8  M.  552). 

See  Accession'. 


Conting"ency  of  a  Process. — Remit  6b  contingentiam. — 
When  two  or  more  cases  having  a  contingency,  i.e.  relating  to  the  same 
subject-matter,  or  having  a  close  connection  with  one  another,  come 
to  depend  before  different  Divisions  or  Lords  Ordinary,  the  Court 
before  which  the  second  or  subsequent  processes  depend  is  directed 
to  remit  them  to  the  consideration  of  the  Division  or  Lord  Ordinary 
before  whom  the  first  (or  loading)  process  has  been  brought  (48  Geo. 
III.  c.  151,  s.  9).  This  is  done  by  either  party  upon  motion,  or  it  may  be 
at  the  instance  of  the  Court  ex  propria  motu,  for  the  Statute  is  imperative 
{M'Neill,  1866,  4  M.  60S).  The  removal  is  accomplished  by  interlocutor 
remitting  the  second  or  subsequent  process  to  the  Iciiding  one.  When  a 
case  appears  in  the  calling  list,  it  is  held  to  be  brought  before  the  Lord 
Ordinary  and  Division  specified  in  the  jjai-tibus ;  and  when  two  or  more 
cases  having  a  contingency  appear  in  the  calling  list  upon  the  same  day, 
that  which  is  brought  before  the  senior  Lord  Ordinary  is  deemed  the  leading 
process.  In  the  case  of  appeals  appearing  in  tlie  Single  Bills  of  the  two 
Divisions  upon  the  same  day,  that  before  the  First  Division  is  held  to  be 
the  leading  appeal,  and  the  other  or  others  are  remitted  to  it  (A.  S.  7  Dec. 
1871,  ss.  1,  2,  and  3).  But  when  two  summonses  raising  precisely  the  same 
question  were  called  before  two  Lords  Ordinary  upon  the  same  day,  the  one 
first  served  was  deemed  the  loading  process,  and  the  other  was  dismissed  on 
the  plea  of  lis  alibi  pendens  {Loive's  7Vs.,  1893,  1  S.  L.  T.  25).  To  constitute 
a  contingency,  it  is  not  necessary  that  the  actions  should  be  between  the 
same  parties,  though  that  is  always  an  important  element  for  consideration. 
They  must,  however,  relate  to  the  same  subject-matter,  and  it  is  for  the 
Court  to  determine  in  each  case  whether  there  is  such  a  connection  between 

VOL.  Ill,  17 


258  COXTIXGEXT  DEBTS  (IN  BAXKEUPTCY) 

the  litigations,  as  to  render  it  expedient  that  they  should  be  tried  together. 
If  there  is  such  a  contingency,  there  must  be  a  remit  to  the  leading  process 
{Bryce,  1859,  22  D.  213).  For  illustrations  of  the  cases  in  which  contin- 
gency has  been  held  to  exist,  and  where  it  has  not,  see  Mackay,  Manual, 
269.  As  soon  as  an  action  has  ceased  to  depend,  by  reason  of  final  decree 
being  pronounced  and  extracted,  it  cannot  be  contingent  to  any  other 
process.  If,  however,  extract  has  been  superseded,  there  is  still  a  depend- 
ing process,  and  there  may  be  a  remit  {Gordon,  1827,  6  S.  257).  The  effect 
of  the  remit  is  merely  to  bring  both  processes  into  the  same  Court.  They 
remain  distinct  in  every  particular,  and  no  step  taken  in  one  affects  the 
other.  It  may,  however,  be  expedient  to  conjoin  them.  See  CoNJOlNrNG 
OF  Actions.  There  is  no  remit  ol  continfjcntiam  from  one  Sheriff  to 
another,  except  in  maritime  cases  (Dove  Wilson,  Sh.  Ct.  Practice,  256,  448). 

Transference  oh  contingentiam. — When  there  is  a  contingency  between 
a  case  depending  in  the  Court  of  Session,  in  either  the  Inner  or  the  Outer 
House,  and  anotlier  in  an  inferior  Court,  the  latter  may  be  transferred  to 
the  Court  of  Session  by  either  party,  upon  satisfying  the  Court  that  there  is 
such  a  contingency.  The  procedure  used  formerly  to  be  by  note  of  advoca- 
tion oh  contingentiam  presented  in  the  Bill  Chamber,  but  that  has  now  been 
superseded  by  the  simpler  means  prescribed  by  the  Court  of  Session  Act, 
1868,  s.  74.  The  party  moving  obtains  from  the  Sheriff  Clerk  a  certified 
copy  of  the  pleadings  that  have  been  lodged  in  the  inferior  Court,  and  of 
the  interlocutors  in  the  cause.  This  copy  he  lays  before  the  Lord  Ordinary 
or  Division  before  which  the  Court  of  Session  cause  is  depending ;  and  if,  on 
consideration  of  it,  it  appears  that  there  is  sufficient  contingency  between 
the  actions,  a  warrant  will  be  granted  to  the  Sheriff  Clerk  to  transmit  the 
in  the  Single  Bills  of  the  Inner  House  or  the  motion  roll  of  the  Lord 
inferior  Court  process  to  the  Court  of  Session.  The  procedure  takes  place 
Ordinary,  and  the  reasons  for  transmission  are  stated  orally  by  counsel. 
The  decision  of  the  Court  or  of  the  Lord  Ordinary  upon  the  motion  for 
transmission  is  final  at  that  stage,  but  the  motion  may  ])e  renewed  (Court  of 
Session  Act,  1868,  s.  75).  The  motion  must  be  sustained  if  the  contingency  is 
shown  to  exist,  for  the  provisions  of  the  Court  of  Session  Act  are  also  imper- 
ative.    For  illustrative  cases,  see  Mackay,  Manual,  272. 

[See  Mackay,  Practice,  i.  512,  518;  Man^ial,  268;  Ivory,  Form  of 
Process,  ii.  51;  Shand,  Practice,  442,  500;  Coldstream,  Procedure,  97,  100; 
Balfour,  Handbook  of  C.  of  S.  Pract.  51,  52  ;  Dove  Wilson,  Sh.  Ct.  Practice, 
584.] 


Contingent  Debts  (in  Bankruptcy).— In  relation  to 

the  distribution  of  a  bankrupt  debtor's  estate  under  sequestration,  contin- 
gent debts  stand  on  a  different  footing  from  ordinary  debts  in  several 
respects.  A  creditor  in  a  contingent  debt  is  not,  in  respect  of  it,  qualified 
to  petition,  or  concur  in  a  petition,  for  the  sequestration  of  his  debtor 
(19  &  20  Vict.  c.  79,  s.  14;  Forhes,  1890,  18  E.  182;  see  Morrison,  1832, 
10  S.  259;  Gordon,  1851,  13  D.  1154;  Stuart,  1891,  19  E.  223).  Thus, 
where  a  successful  litigant  oljtained  an  award  of  expenses  and  decree  for 
interim  execution,  pending  an  appeal  to  the  House  of  Lords,  he  was  held 
not  entitled  to  petition  thereon  for  his  opponent's  sequestration  (Furhes, 
supra).  And  the  same  rule  applies  to  the  case  of  one  who  stands  debtor 
as  the  drawer  or  endorser  of  a  bill,  prior  to  default  on  the  part  of  the 
acceptor  (see  Morrison,  sujyra ;  Gordon,  supra).  The  Bankruptcy  Act  of 
1856  contains  no  definition  of  contingent  debts.     A  claim  of  damages,  prior 
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ti)  judgment,  is  not  u  contingent  debt,  but  an  unconstituted  claim  of  un- 
certain amount.  As,  liovvever,  a  i)etitioning  or  concurring  creditor  is 
re([uired  by  the  Act  to  procUice  th(^  vouchers  of  his  debt  in  evidence  of 
his  ([uahlication,  the  al)sence  of  these  in  such  a  case  will  preclude  the 
claim  from  being  founded  on  in  support  of  a  petition  (19  &  2(J  Vict.  s.  21  ; 
see  MUlcr,  1884,' 11  II.  729). 

AVhile  creditors  in  C(jntingent  debts  are  thus  not  entitled  to  i)articipate 
in  proce(Mliiigs  for  se([Uostrating  tlicir  del)tor,  they  are  entitled,  when 
sequestration  has  been  obtained,  to  share  in  the  distribution  of  his  estate, 
although  on  a  different  footing  from  ordinary  creditors.  Under  the  early 
bankruptcy  law,  the  sole  right  of  a  contingent  creditor  was  to  have  a 
dividend  set  ai)art  for  him  ])ending  the  issue  of  his  contingency.  The 
Seiiuestration  Act  of  1S;]9  (2  &  ."!  Vict.  c.  41,  s.  49)  introduced  a  new 
principle,  by  permitting  such  creditors  to  have  their  claims  valued,  and  to 
vote  and  draw  dividends  upon  the  valued  amount;  and  this  principle  is 
eml)odied  in  the  provisions  of  the  existing  Bankruptcy  Act  of  1856.  Sec. 
5."^)  of  the  Act  juovides  as  follows: — 

"LI II.  Vdhodiun  of  claim  dependinij  on  a  contingency. — When  the 
claim  of  a  creditor  depends  upon  a  contingency  which  is  unascertained  at 
the  date  of  lodging  his  claim,  he  shall  not  be  entitled  to  vote  nor  to  draw 
a  dividend  in  respect  of  such  contingent  debt,  but  he  may  apply  to  the 
Sherill",  if  the  trustee  has  not  been  elected,  or,  if  elected,  to  the  trustee,  to 
put  a  value  on  such  debt,  and  the  Sherill'  or  trustee  (as  the  case  may  be) 
shall  put  a  value  thereon  as  at  the  date  of  such  valuation ;  and  on  such 
value  being  fixed  such  creditor  shall  be  entitled  to  vote  and  draw  dividends 
in  respect  of  such  value,  and  no  more:  Provided  that  if  such  contingency 
have  taken  i)lace  before  the  debt  has  I  teen  valued,  such  creditor  may  vote 
and  draw  dividends  in  respect  of  the  amount  of  the  debt,  but  the  same 
shall  not  disturb  any  former  dividends  allotted  to  other  creditors  ;  and 
when  such  a])]ilication  is  made  to  the  Sheritf  or  trustee,  notice  thereof  shall 
be  given  to  the  bankrupt  and  petitioning  or  concurring  creditor;  and  the 
judgment  of  the  Sheritt'  or  trustee  shall  be  subject  to  review,  and  any 
creditor  who  has  claimed  on  the  estate  may  appeal,  or  appear  and  be 
heard  on  any  appeal." 

The  provisions  of  this  section  are  not  imperative  :  and  while  it  is  ui-ual 
for  contingent  claims  to  be  valued  in  terms  thereof,  a  contingent  creditor 
is  entitled,  if  he  so  elect,  to  let  his  claim  remain  unvalufd,  and  have  a 
dividend  corresponding  thereto  set  apart  to  await  the  issue  of  the  con- 
tingency (see  sec.  129).  This  is  the  only  course  possi1)le  where  the  contin- 
gency is  of  such  a  nature  as  to  be  incapable  of  valuation  (see  Mockcnzie,  1855, 
17  r>.  751,  i^er  Ld.  13eas,  Ordinary  ;  Garden,  1860,  22  D.  1190).  Thus,  where 
a  claim  under  an  obligation  of  warrandice  was  made  on  a  bankrupt  estate 
in  respect  of  the  de])endence  of  an  action  of  reduction  of  the  claimant's 
title,  it  was  held,  after  the  claimant  had  been  assoilzied  and  an  ajtpeal  to 
the  I  louse  of  Lords  had  been  intimated,  that  the  claimant  was  entitled  to 
be  ranked  as  a  contingent  creditor,  antl  to  have  a  dividend  set  apart  to 
meet  his  claim  until  the  issue  of  tXm  i\y\>(i\i\  {Garden,  supra).  Dividends 
tiius  set  apart  are,  pending  the  purification  of  the  contingency,  lodged  by 
the  trustee  in  bank,  in  an  account  in  name  of  the  trustee  and  commissioners, 
at  the  same  time  as  the  dividends  to  ordinary  creditors  are  payable  (19  & 
20  Vict.  c.  79,  s.  129).  Where  a  contingent  claim  remains  unvalued,  the 
creditor  has  no  vote  in  the  sequestration  in  ros])ect  of  it;  and  while  his 
dividend  will  be  larger  than  upon  valuation  should  the  contingency  issue 
favourably  to  him,  he  will,  in  the  opposite  event,  receive  no  dividend  at  all. 
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A  creditor  who  has  obtained  his  claim  valued  in  terms  of  sec.  53  must  abide 
by  this  course  (see  Gcmmell,  1853,  IG  I).  2G4). 

As  the  xVct  contains  no  provision  as  to  the  mode  of  valuation,  it  is  a 
matter  for  the  discretion  of  the  trustee  or  the  Sheriff,  as  the  case  may  be, 
what  particular  mode  should  be  adopted  in  any  particular  case.  A  de- 
liverance by  the  trustee  or  the  Sheriff,  valuing  or  refusing  to  value  a  claim, 
is  subject  to  review  (19  &  20  Vict.  c.  79,  s.  53).  In  the  case  of  a  trustee's 
deliverance,  the  appeal  may  be  taken  to  the  Sheriff  or  the  Lord  Ordinary 
on  the  Bills  within  fourteen  days  {ib.  s.  109).  A  deliverance  by  the  Sheritf 
may  be  appealed  to  the  Iinier  House,  or,  in  time  of  vacation,  to  the  Lord 
Ordinary  on  the  Bills,  within  eight  days  {ih.  s.  170).  The  Act  provides 
no  form  for  the  appeal.  Tlie  Lord  Ordinary's  judgment  in  either  case  is 
subject  to  review  by  reclaiming  note  in  common  form  within  fourteen  days 
from  its  date  {ib.  s.  171).  Any  creditor  claiming  on  the  estate  may  appeal, 
or  appear  and  be  heard  on  an  appeal  (ib.  s.  53).  Pending  an  appeal,  the 
contingent  creditor  is  entitled  to  vote  on  the  amount  at  which  his  claim 
has  been  valued  (see  IVatson,  1848,  10  1).  1414). 

Questions  may  arise  as  to  the  effect  of  a  Ijankrujit's  discharge  upon 
contingent  claims  against  him.  The  general  rule  is  that  discharge  operates 
a  release  from  all  debts  which  are  capable  of  being  ranked  for  in  the 
sequestration.  Wliether  there  may  be  debts  depending  on  contingencies 
so  remote  and  intangible  as  not  to  form  good  grounds  for  ranking,  nor  to 
be  affected  by  discharge,  is  a  question  which  has  not  been  elucidated  by 
decision  (see  Taylor,  1889,  16  K.  711).  It  has  l)een  held  in  England  that 
the  liability  of  a  shareholder  of  a  company  for  future  calls  is  a  debt  capable 
of  being  valued  and  ranked  for  in  bankruptcy  even  where  the  company  is 
a  going  concern  at  the  date  of  the  Ijankruptcy  (In  re  Mercantile  Mutual 
Marine  Insar.  Assoc.,  25  Ch.  Div.  415). 

Special  provisions  are  contained  in  the  Bankruptcy  Act,  1856,  for 
claims  in  respect  of  annuity  debts.     See  Annuity. 

In  cessio,  claims  in  respect  of  contingent  debts  are  not  regulated  by  any 
specific  statutory  provision.  The  terms  of  sec.  1  of  the  Act  of  Sederunt 
anent  Cessios  of  22  Dec.  1882,  however,  seem  to  contemplate  the  debt  of 
a  petitioning  creditor  being  one  presently  due.  Further,  the  6th  section 
of  the  same  Act  of  Sederunt  ])rovides  that  "  the  rules  of  the  Bankruptcy 
(Scotland)  Act,  1856,  regarding  th(!  nature  and  form  of  allidavits  or  claims, 
of  creditors  for  raid^ing,  and  the  valuatiDU  of  securities  and  deductions  to 
be  made,  and  regarding  the  documents  of  debt  to  be  produced  therewith, 
shall  rnvMtia  mutandis  apply  to  claiming  and  being  ranked  for  dividends  in 
processes  of  cessio." 

[Goudy  on  Bankruptcy,  130,  190,  329,  345,  427,  475.] 


Continuation  of  the  Diet.— 6'm7. — According  to  the  style 
still  in  use  in  tlie  Court  of  Session  summons,  the  defender  is  cited  to  appear 
"  before  the  Lords  of  our  Council  and  Session  at  Edinburgh,  or  where  they 
may  happen  to  be  for  the  time,  the  7th  (or  14tli)  day  next  after  the  date  of 
your  citation,  in  the  hour  of  cause,  icifh  continuation  of  days,  to  answer  at 
the  instance  of  the  pursuer  in  the  matter  libelled."  This  is  a  relic  of  the 
old  procedure,  which  prescribed  two  diets  of  compearance  for  the  defender 
(see  Diet)  ;  and  although  the  practice  was  put  an  end  to  by  the  Judicature 
Act,  1825,  the  old  style  survives.  For  the  present  practice,  see  Calling 
List;  Calling  Summons;  Inducle;  Protestation.  It  is  provided  by  the 
C-'ourt  of  Session  Act,  1868,  s.  26,  that  it  is  not  to  be  competent  by  consent 
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uf  piirties  to  prorogate  the  time  for  complying  with  any  statutory  enact- 
ment or  order  of  the  (  nut  I,  whether  with  reference  to  the  making-up  and 
closing  of  the  record  or  otherwise.  There  is  a  similar  provision  in  the 
Sheritr  Courts  Act,  1S7G,  s.  19,  though  the  Sherill"  may,  on  cause  shown, 
grant  at  least  one  continuation.  Appointments  for  lodging  and  adjusting 
issues  are  also  peremptory,  and  the  time  fixed  cannot  be  extended  of  con- 
sent of  parties  (A.  S.  15  July  1865,  s.  12).  In  cases,  however,  where  diets 
or  periods  are  fixed  by  Act  of  Sederunt,  the  Court  holds  that  it  has  a  dis- 
cretion to  relax  the  rules  which  it  has  itself  framed  for  the  conduct  of 
business,  and  will  do  so  wIkmi  circumstances  warrant  it  {Boyh  G'dmour,  & 
Co.,  1888,  16  .R.  104).  When  the  diet  is  not  statutory,  a  continuation  may 
generally  be  obtained  of  consent,  or  by  satisfying  the  Court  that  the 
opposite}  party  will  not  be  prejudiced.  It  is  otherwise  in  criminal  pro- 
ceedings, for  which  vide  infra.  See  also  Ad.juurn.ment. 
In  criminal  law,  see  Criminal  riiosECUTiON. 


Continuous  Voyages.— It  was  formerly  the  policy  of  every 
European  State  in  possession  of  colonies,  to  restrict  traffic  between  the 
mother  country  and  the  colonies,  to  its  own  merchant  vessels.  During 
the  Anglo-French  war  of  1756,  France,  unable,  owing  to  the  maritime 
superioiity  of  Great  Britain,  to  prosecute  her  colonial  trade  in  French 
ships,  threw  it  open  to  the  Dutch,  who  were  neutrals.  Great  Britain, 
however,  captured  and  condemned  tlie  Dutch  vessels  which  availed  them- 
selves of  this  licence,  on  the  ground,  partly,  that  they  were  interfering  in 
the  war  to  the  prejudice  of  Britain's  belligerent  interests,  partly,  that  by 
engaging  in  a  trade  hitherto  confined  to  French  subjects,  they  were 
virtually  incorporating  themselves  in  the  mercantile  marine  of  the  enemy. 
The  action  of  the  British  was  the  first  explicit  assertion  of  the  rule  of 
international  law,  now  known  as  the'Tiule  of  1756,"  which  declares  that 
"  neutral  sul)jects  are  not  permitted  to  engage  in  a  trade  with  the  colonies 
of  a  belligerent  during  war,  which  is  not  permitted  to  foreign  vessels 
during  peace"  (of.  dictum  of  Ld.  Mansfield,  i?er(?7i^  v.  BucJcer,  1  W.  Bl.  314). 
During  the  Anglo-French  wars  of  the  Eevolution,  neutral  merchants  to 
whom  France  and  Spain  iiad  opened  their  colonial  trade,  endeavoured  to 
evade  liability  under  this  rule  Ity  breaking  the  voyage  from  mother  country 
to  colony,  or  colony  to  mother  country,  by  the  interposition  of  a  neutral 
port.  The  British  Prize  Courts,  however,  condemned  neutral  vessels  taken 
on  the  voyage  from  the  colourable  port,  on  the  ground  that  it  was  an 
extension  of  the  previous  voyage,  the  two  voyages  forming  a  continued 
voyage  from  mother  country  to  colony,  or  colony  to  mother  country,  as  the 
case  might  be  (cases  of  the  Kssex,  Ornc,  Enoch,  Eowcna,  and  Ecspect,  referred  to 
in  judguieut  iii  the  Maria,  5  C.  Hob.  360).  The  doctrine  in  accordance 
with  which  vessels  were  tluis  condemned  was  designated  the  Doctrine  of 
Continuous  Voyages.  It  has  been  applied  even  to  the  case  of  a  vessel 
which  discharged  its  cargo  at  the  interposed  neutral  port,  bond  being  given 
in  proper  form  for  the  payment  of  duties,  and  was  then  reladen  a  few  days 
later  with  part  only  of  her  former  cargo,  the  Court  holding  that  an  honest 
attempt  to  bring  the  cargo  into  the  conmion  stock  of  the  neutral  country 
had  not  been  proved  (The  William,  5  C.  Rob.  385). 

On  the  other  hand,  a  vessel  may  relade  cargo  discharged  at  a  neutral 
port,  and  escape  condemnation  if  captured  on  the  subsequent  voyage,  if  it 
can  be  proved  that  there  was  a  hona  fide  original  intention  to  sell  the  cargo 
at  the  neutral  port  {The  Maria,  cited  above). 


262     CONTKA  NON  YOLENTEM  AGEEE  XON  CUEEIT  rEvESCRIP. 

At  the  present  day  the  doctrine  uf  eontinuuus  voyages,  in  its  application 
to  the  Eule  of  1756,  is  of  little  moment,  owing  to  the  changes  in  the  colonial 
policy  of  most  European  States,  which  practically  render  that  rule   in- 
operative.    But  during  the  American  Civil  War  the  doctrine  received  an 
extraordinary  extension,  which  lias  been  universally  reprobated  outside  the 
United  States.     It  was  applied  to  cases  of  contraband  and  of  blockade. 
Cargoes   w^ere   condemned  as   contraband    which  were   destined  for,  and 
caprured  on  their  way  to,  neutral  ports,  if  they  were  intended,  or  even  if 
there  was  ground  for  presuming  that  they  were  intended,  for  an  ulterior 
bellit'crent'destination  {The  Stephen  i/^rr/,  Blatchford,  Prize  Cases,  307;  The 
Bermuda,  3  Wall.  514;  The  Peterhof,   5    Wall.  528.     See    Contraband). 
Similarly  vessels  were  held  lial)le  to  confiscation  from  the  commencement 
of  their  Voyages,  although  liaving  hond  fide  neutral  destinations,  if  it  could 
be  inferred  that  the  cargoes,  aftoT  being  landed  at  the  neutral  port,  were  to 
be  forwarded,  whether  "by  the  same  or  by  other  vessels,  to  a  blockaded 
port,  unless  the  owners  were  ignorant  of  the  ulterior  desthiation  of  the 
cargo  {The  Springhoh,  5  Wall.  \;  The  Peterhoff,  ut  sujjrei.     See  Blockade). 
The    Springlok  and   Peterhoff  were    restored,  on  appeal,  by  the  Supreme 
Court,  one  of  the  members  of  which  subsequently  acknowledged  that  the 
decisions  of  the  American  Prize  Courts  were  due  partly  to  prejudice  and 
partly  to  ignorance. 

[Manning,  Lau'  of  Nedions  (Slieldon  Amos),  p.  260;  Hall,  Internationcd 
Law,  p.  600,^694,  note  ;  Holland,  Manual  of  Prize  Imv\  22,  38.] 

Contra    non   volcntem   agcrc    non   currit  prae- 

SC r i  pt i  O .  — See  ritESCiiiPTlON. 


Contraband.— See  Smuggling. 


Contraband  of  War.— On  the  outbreak  of  liostilities,  each 
belligerent  State  is  entitled,  amongst  other  permissible  acts  of  interference 
witli  the  trade  of  neutral  subjects,  to  prevent  the  carriage  to  the  enemy's 
country  by  neutral  vessels  of  certain  commodities  capable  of  being  devoted 
to  warlike  uses.  To  these  the  name  lias  been  given  of  contraband  of  war; 
and  the  rules  by  virtue  of,  and  in  accordance  with,  which  belligerents 
exercise  this  right  of  prevention  are  known  as  the  law  of  contraband,  and 
are  usually  classified  under  international  law,  though  recently  it  has  been 
argued,  as  in  the  case  of  the  law  of  blockade,  that  they  are  part  of  the 
municipal  system  of  every  country.     See  Blockade,  ad  init. 

Essentials  of  Contraband. — Before  neutral  goods  can  be  regarded  as 
contraband,  two  conditions  must  be  satisfied — 

1.  The  goods  must  be  bound  for  a  hostile  destination. 

2.  The  goods  must  be  fit  for  purposes  of  war. 

1.  The  destination  of  the  vessel  is  conclusive  as  to  the  destination  of  the 
goods,  and  the  destination  of  the  vessel  will  be  considered  hostile,  not  only 
if  the  ultimate  port  to  which  she  is  bound  is  hostile,  but  also  if  any  inter- 
mediate XJort  of  call  be  hostile,  or  if  in  any  part  of  her  voyage  she  is  to  go 
to  the  enemy's  fleet  at  sea.  When  the  ship's  destination  is  stated  in  her 
papers  to  be  dependent  on  contingencies,  the  presum])tion  is  that  the 
desthiation  is  hostile,  if  under  any  of  the  contingencies  she  may  touch  at  a 
hostile  port ;  but  this  presumption  may  be  rebutted  by  clear  proof  that  the 
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master  has  definitively  abandoned  a  hostile  destination,  and  is  pursuing  a 
neutral  one  {'The  Iinina,  3  C  Ifob.  107;  Tirndc  Sustrc,  cited  in  the  Lisdfe, 
6  C.  Kob.  .'390,  n.).  An  interposed  neutral  destination  will  be  disregarded  if 
from  the  papers  it  appears  that  tlie  original  destination  was  hostile,  and  the 
vessel  is  taken  on  her  way  to  the  hostile  port  (The  Richmoml,  5  C. 
Rob.  :325). 

If  the  destination  of  the  vessel  be  hostile,  the  destination  of  the  goods  is 
hostile,  even  though  it  may  appear  from  papers  or  otherwise  that  the  goods 
are  not  intended  for  the  hostile  port,  but  are  to  be  deposited  at  an  inter- 
mediate neutral  ixnt,  or  forwarded  to  an  ulterior  neutral  port.  On  the 
other  hand,  if  the  destination  of  the  vessel  is  neutral,  the  destination  of  the 
goods  is  to  be  considered  neutral,  notwithstanding  that  the  goods  have  an 
ulterior  hostile  destination.  The  American  Prize  Courts,  however,  during 
the  Civil  War,  condemned  cargoes  on  board  vessels  bound  for  neutral  ports, 
when  an  ulterior  hostile  destination  for  the  goods  was  suspected  by  an 
unwarrantable    extension    f)f   the   doctrine    of    continuous    voyages.     See 
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2.  The  law  of  contraband,  as  gathered  from  a  comparison  of  treaties,  and 
from  an  examination  of  marine  ordinances,  the  practice  of  States  in  different 
wars,  and  the  opinions  of  jurists,  has  never  definitely  fixed  the  list  of  goods 
which  a  1)elligerent  is  entitled  to  regard  as  fit  for  purposes  of  war,  beyond 
a  very  limited  class.  This  class  consists  of  those  articles  which  are  fit  for 
warlike  uses  exclusively — arms  and  munitions,  including,  now,  ships  of  war. 
The  goods  with  respect  to  which  uncertainty  exists  are  those  which  are 
fit  for  purposes  of  war  and  of  jKnrc  aUu,  which  Grotius  spoke  of  as  res 
ancipitis  usiis.  With  regard  to  these,  usage  and  opinion  has  not  only  varied 
from  time  to  time,  but  at  any  one  time  is  found  to  be  contradictory.  If 
any  generalisation  be  permissible,  it  may  perhaps  be  said  that  the  tendency 
has  been  for  weaker  maritime  powers,  conscious  of  the  small  advantage  to 
be  derived  from  a  lengthy  list,  and  for  theoretical  jurists,  anxious  to  prevent 
the  operations  of  war  from  pressing  unduly  upon  neutral  commerce,  to 
reduce  the  catalogue  to  narrow  dimensions. 

The  present  article  em1)odies  a  brief  statement  of  the  view  taken  by  the 
British  Prize  Courts  of  the  law  of  contraband — apart  from  treaty  stipula- 
tions— with  respect  to  rrs  ancipitis  usus. 

Certain  of  these,  along  with  those  articles  which  are  fit  for  warlike  pur- 
poses exclusively,  are  regarded  as  absolutely,  and  in  their  very  nature,  contra- 
band. For  example,  the  materials  of  ammunition;  naval  stores,  such  as  masts 
{The  S/aat  Einhden,  1  C.  Eob.  26),  sailcloth  {Ncptunns,  3  C.  Eob.  108),  pitch 
and  tar  {Jongc  Tobias,  1  C.  Eob.  329),  copper  {Charlotte,  5  C.  Eob.  275), 
hemp  {Evert,  4  C.  Eob.  354).  In  the  case  of  hemp,  a  relaxation  has  been 
allowed  when  it  is  the  produce  of  the  neutral  exporter's  country  (T'/io  Apollo, 
4  C.  Eob.  158).  To  these  articles  which  the  British  Prize  Courts  regard 
as  absolutely  contraband,  the  British  Manual  of  Prize  Law  adds  military 
equipment,  clothing  and  stores,  marine  engines  and  their  component  parts, 
marine  cement  and  its  materials,  and  iron  in  various  forms,  e.ff.  anchors. 
Other  articles,  according  to  the  practice  of  the  British  Prize  Courts,  are 
eonditionalh/  contraband, — that  is  to  say,  they  are  liable  to  be  regarded  as 
contraband  in  particular  circumstances,  of  which  the  most  important  is 
their  destination  to  a  port  of  naval  equipment  as  distinguished  from  a 
mercantile  port,  or  to  the  enemy's  ileet  at  sea.  Thus  provisions  {Juiigc 
Marf/arrtha,  1  C.  Eob.  188;  Ea7ir/er,6  C.  Eob.  125),  wine  {Edward,  4  C.  Eob. 
68),  rosin  {Xostra  Signora  de  Begona,  5  C.  Eob.  98),  tallow  {Neptunus,  3  C. 
Eob.  108),  timber  {Tmnde  Brodrc,  4  C.  Eob.  33),  are  condemned  as  contra- 
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baud  when  the  destination  is  a  port  of  naval  equipment.  To  these  con- 
ditioually  contraband  articles  the  Manual  adds  money,  telegraphic  materials, 
materials  for  railways,  coals,  and  horses,  which,  were  cases  to  arise,  would 
presumably  be  dealt  with  by  the  British  Prize  Courts  on  this  footing,  as  also, 
it  may  be  conjectured,  would  bicycles. 

"With  regard  to  enemy — despatches  and  persons  of  importance  in  the 
military  and  civil  service  of  the  enemy  taken  by  a  belligerent  on  board 
neutral  vessel,  vide  Unneutral  Service. 

Penalty. — Cargo. — According  to  British  practice,  if  the  cargo  consist  of 
goods  which  are  condemned  as  absolutely  contraband,  it  is  confiscated ;  but 
goods  condemned  as  conditionally  contraband  are  often  subjected  to  pre- 
emption merely,  i.e.  the  British  Government  purchases  the  goods  at  their 
mercantile  value,  together  with  a  reasonable  profit,  usually  calculated  at  ten 
per  cent.  Eaahct,  2  C.  Eob.  174 ;  Naval  Prize  Act,  1864,  27  &  28  Vict.  c. 
25,  s.  38).  Goods  not  contraband  found  on  board  with  contraband  goods,  and 
belonging  to  the  same  owner,  are  confiscated  with  the  contraband  goods. 

Vessel. — A  vessel  carrying  contraband  goods  is  liable  to  be  arrested 
with  the  goods  on  board  and  detained  in  port  pending  inquiry  by  a  Prize 
Court.  In  ordinary  cases  the  vessel  is  visited  with  no  further  penalty  than 
the  loss  of  time  thus  occasioned,  loss  of  freight,  and  expenses  {Mercurius, 
1  C.  Ptob.  288).  But  the  vessel  will  be  confiscated  if  she  belongs  to  the 
same  owner  as  the  contraband  goods ;  or  if  her  owner  is  privy  to  the 
carriage  thereof ;  or  if  the  cargo  is  contraband  under  a  treaty  between  the 
captor's  State  and  the  State  to  which  the  owner  of  the  vessel  belongs 
{Neutralitct,  3  C.  Eob.  295  ;  or  if  the  vessel  carries  false  papers  {The  Franklm, 
3  C.  Eob.  217).  The  liability  of  the  vessel  to  detention  and,  in  the  cases 
indicated,  to  confiscation,  attaches  from  the  commencement  of  the  voyage, 
but  is  deposited  with  the  cargo,  unless  simulated  papers  are  carried,  when 
it  has  been  held  that  a  vessel  may  be  condemned  on  a  return  voyage,  even 
though  the  cargo  she  was  carrying  was  not  purchased  with  the  proceeds  of 
the  sale  of  the  contraband  goods  {The  Margaret,  1  Act.  335).  But  this  case  has 
been  severely  criticised  by  American  and  foreign  jurists  (Wheaton,  Elcm. 
pt.  IV.  ch.  iii.  26 ;  Calvo,  2465 ;  Heffter,  161). 

Contracts  for  Importation  of  Contraband. — It  has  been  held  in 
England  {exjmrte  Chavasse,  in  re  Grazehrooh,  34  L.  J.,  N.  S.  Bank.  17),  that  con- 
tracts between  neutral  subjects  for  the  importation  of  contraband  into  a 
belligerent  country  are  not  illegal  by  the  law  of  the  neutral  State.  See 
Blockade,  ad  fin. 

[Grotius,  De  Jure  Bell  ac  Facis,  iii.  1-5  ;  Bynlcerslwok,  Q.  J.  P.  i.  x. ;  The 
Armed  Neutralities,  1780  and  1800  ;  C.  de  Marten,  Recucil,  i.  193,  and  ii. 
215  ;  Ortolan,  Diplomatie  de  la  Mer,  ii.  190  ;  Manning,  Law  of  Nations,  edited 
by  Sheldon  Amos,  352 ;  Hall,  International  Law,  665  ;  Holland,  Manual  of 
Naval  Prize  Lavj,  18.] 


Contract. — Definition. — A  contract  is  a  bilateral  obhgation,  and  may 
be  defined  as  the  "  voluntary  agreement  of  two  or  more  persons  whereby 
something  is  to  be  given  or  performed  or  abstained  from  upon  one  part,  for 
a  valuable  consideration,  either  present  or  future,  or  a  counter  engagement, 
on  the  other  part"  (Ersk.  Prin.  (19th  ed.)  iii.  1.  6).  Neither  party  to  a  con- 
tract can  enforce  it  unless  each  has  voluntarily  given  his  serious  consent  to 
be  bound,  and  both  have  agreed  to  the  same  thing.  It  is  essential  that  there 
should  be  consensus  in  idem  placiium  (Stair,  i.  10  ;  More,  Notes,  102;  Ersk. 
Inst.  iii.  1.  16  ;  Bell,  Prin.  5-15  ;  Bell,  Corn.  (7th  ed.),  312  seq.). 
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Cunstitution  and  Proof  of  Contract.— ]iy  the  Roman  law,  contracts  were 
constituted  either  re,  i.e.  by  the  intervention  of  things,  by  words,  by  writing, 
or  by  sohi  consent.  According  to  Scots  law,  contracts  are  said  to  be  real, 
written,  and  consensual.  Tiiis  classilication  is  not  of  great  value,  for  "  every 
obligation  to  which  writing  is  not  indispensable  is  etlectual  where  consent 
is  proved"  (B.  V.  10).  Under  real  coiUrads  are  included  loan,  commodate, 
pledge,  deposit,  and  certain  innominate  contracts.  They  are  so  called 
because  they  require  an  act  of  delivery,  or  payment,  or  performance  on  one 
part  to  conclude  the  bargain.  They  may  be  proved  by  parole  testimony ; 
but  tlie  object  of  the  proof  is  twofold,  ?'.e.  to  establish  (1)  the  agreement ; 
(2)  the  act' of  real  intervention  (B.  C.  (7th  ed.)  ol:!).  "  IFritlen  conirads, 
in  strict  technical  language,  are "  (according  to  iiell,  iViu.  s.  18)  "  those 
to  which  authentic  written  evidence  is  reciuired,  not  merely  in  proof,  but 
in  solemnity :  as  obligations  relative  to  land,  or  obligations  agreed  to  be 
reduced  to  writing,  or  those  required  by  Statute  to  be  in  writing.  On 
other  occasions,  writing  is  required  only  in  evidence."  In  many  ca.ses  it  is 
a  matter  of  mere  academic  interest  whether  writing  is  required  to^the  con- 
stitution of  a  contract,  or  merely  m  modum  prohatiunis  {d.h(\.^\'AW^\\  in 
Wallace,  1895,  22  R.  5G,  at  p.  66,  as  to  cautionary  obligations,  which,  by  sec.  0 
of  19  &  20  Vict.  c.  60,  must  be  in  writing).  AViiting  is  also  required  in 
the  assignment  of  a  patent,  or  copyright  of  a  book,  and  in  the  sale  or 
mort<'a<re  of  a  ship  (Bell,  rrln.  I45G-58).  Innominate  contracts  must  be 
proved  V  writing  {Stewart  Craig,  1882,  9  R.  501;  Reid,  1887,  14  R.  789); 
while  either  writ  or  oath  is  essential  to  establish  trust  or  a  loan  of  money 
(Pk'H,  ]'rin.  2257;  Haldane,  1872,  10  M.  537;  Nicol,  1878,  6  R.  216; 
lliibh,  1884,  11  R.  881.  For  the  form  of  writing  and  its  effects,  see 
under  Holograph,  rniviLEGED,  ruOBATiVE  Wkitings  and  Delivery;  see 
also  Stamp  Acts  and  Deeds).  To  consensual  contracts  belong  sale,  permuta- 
tion, location,  society,  and  mandate.  All  these  contracts,  unless  parties 
themselves  stipulate  for  writing,  may  be  proved  by  parole  testimony. 
The  English  law,  which  requires  writing  or  part  performance  to  the  com- 
pletion of  important  contracts,  may  be  studied  in  Pollock,  Anson,  Addison, 
Chitty,  Leake,  etc. 

Communication  of  Intention  :  Offer  and  Acceptance— V-Aviii^s  to  a  contract 
must  communicate  to  each  other  their  intention  to  be  bound.  This  is 
ettected  by  means  of  offer  and  acceptance.  An  offer  may  be  express  or 
implied,  i.e.  inferred  from  facts  and  circumstances.  It  may  be  made  either 
to  an  individual  or  to  the  public  generally,  e.g.  by  advertisement  or  circular. 
The  words  used  must  indicate  a  definite  offer,  and  not  merely  an  offer  to  deal 
wliich  calls  for  a  counter  offer,  as  in  the  case  of  a  sale  by  auction.  Offer  is 
to  be  distinguished  from  promise  {Mcdcolm,  1891,  19  R.  278;  Miller,  1892, 
19  R.  550).  It  implies  something  to  be  done  by  the  other  party,  and  is 
only  binding  on  the  offerer  when  accepted  by  the  offeree.  Acceptance, 
therefore,  clinches  the  bargain.  But  the  acceptance  must  exactly  meet  the 
oiler,  which  must  be  taken  subject  to  the  qualifications  and  limitations  with 
which  it  is  made.  To  import  new  terms  or  conditions  into  the  acceptance 
is  in  effect  to  make  a  new  offer,  which  must,  in  its  turn,  he  accepted  before 
the  contract  is  concluded  {Jolniston,  1855,  18  D.  70;  Jack,  1865,  3  M.  554; 
Canning,  1886,  16  Q.  B.  D.  727).  Acceptance  must  lie  made  dehito  tempore, 
i.e.  within  the  time  specified  by  the  offer,  or  within  a  reasonable  time 
(usually  ordinary  course  of  post),  and  before  withdrawal  of  the  offer  when  no 
time  is  specified.  Acceptance  may  be  express  or  implied  from  facts  and 
circumstances  (see  analysis  of  contracts  constituted  by  purchase  of  railway, 
car,  concert  tickets,  etc.,  in  Bollock,  L'h.  I.;  Carbolic  Smoke  Bcdl  Ca,1893, 1  Q.  B. 
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256 — contract  constituted  by  compliance  by  a  member  of  the  public  with 
conditions  in  advertisement  offering  reward).  In  order  to  be  operative,  an 
acceptance  must  be  communicated  to  the  offerer.  Where,  however,  parties 
correspond  by  letter  or  telegram,  it  is  held  that  the  post  oflice  officials  are 
the  agents  of  the  oflerer.  The  bargain  is  clinched  when  the  acceptance  is 
despatched :  recal  of  the  offer  subsequent  to  that  date  is  ineffectual,  and  the 
offerer  is  bound  although  the  acceptance  be  delayed  in  the  transmission,  or 
is  lost,  or  fail  to  reach  him  (Pollock,  35,  30  ;  Household  Fire  Insur.  Co., 
1879,  4  Ex.  D.  216;  Butilop,  1848,  6  B.  App.  195;  Byrne,  5  C.  P.  D.  344; 
see  contrary  opinion  by  Ld.  Shand  in  iWason,  1882, 9  E.  383).  An  offer  may, 
in  the  absence  of  an  undertaking  to  keep  it  open  for  a  specified  period  of  time, 
be  withdrawn  any  time  before  acceptance  ;  and  it  is  probable  that  the  acceptor 
would  not  be  held  bound  if  withdrawal  of  his  acceptance  reached  the  offerer 
before  or  at  the  same  time  as  the  acceptance  (see  Locus  pcenitenti^>  ;  Homo- 
logation ;  PtEi  INTERVENTUS ;  Offer  AND  ACCEPTANCE,  etc.).  In  addition  to 
authorities  already  cited  on  offer  and  acceptance,  see  Leake  on  Contracts,  pp. 
12,  l;') ;  Benjamin  on  Sales,  pp.  28-35,  and  45-56  ;  Addison  on  Contracts. 

Capacity  to  Contract. — Parties  to  a  contract  are  not  bound  unless  the  law 
recognises  them  as  capable  of  giving  valid  consent.  Incapacity  to  give  such 
consent  may  arise  from  professional  or  political  status,  age,  or  marriage 
(see  under  Alien;  Minor  (Pupil);  and  M.-vrried  Women).  Lunatics, 
and  drunken  persons  in  a  state  of  such  complete  intoxication  as  to  be 
temporarily  deprived  of  reason,  are  also  incapable  of  entering  into  con- 
tracts (see  under  Insanity  and  Drunkenness).  Agents,  companies,  and 
corporations  contract  subject  to  certain  limitations,  as  to  which  see  under 
their  respective  heads. 

Reality  of  Consent. — Parties  to  a  contract  must  not  only  be  capable  of  giving 
consent  to  a  contract,  but  the  consent  given  by  them  must  be  real,  not  merely 
apparent  or  fictitious.  "  It  is  necessary,"  says  Bell  {Com.,  7th  ed.,  i.  313), 
"  to  an  effectual  obligation,  that  the  contracting  parties  shall  be  agreed  on  all 
the  essential  points  of  the  engagement.  There  must  be  no  error  in  the 
substantial  parts  of  the  agreement,  destroying  consent ;  no  constraint,  such 
as  to  overmaster  a  nund  of  ordinary  vigour;  no  fraud,  giving  birth  to  the 
contract  and  misleading  the  objector  as  to  its  true  nature  and  substance  " 
(see  law  stated  and  cases  cited  under  Error;  Fraud;  Circumvention; 
Force).  There  is  this  distinction  Ijetween  the  effect  of  error  and  the  effect 
of  fraud  on  a  contract.  In  the  former  case,  there  is  no  consent,  and  the 
contract  is  void,  i.e.  it  may  be  set  aside,  even  although  third  parties  have 
acquired  rights  thereunder.  In  the  latter  case,  there  is  apparent  consent 
induced  by  trickery  or  device,  and  the  contract  is  said  to  be  voidable,  not 
void,  I.e.  it  can  only  be  set  aside  while  matters  remain  intact,  and  if  the 
rights  of  third  parties  hond  fide  acquired  are  not  thereby  prejudiced 
(B.  P.  11-14;  B.  C.  313). 

Consideration  and  Suhject-MeUlcr. — Contract  l)eing  a  mutual  obligation, 
both  parties  must  be  bound,  or  neither.  The  consideration  inducing  anyone 
to  enter  into  a  contract  is  the  obligation  undertaken  towards  him  by  the 
other.  From  the  definition  of  contract  given  above,  it  is  seen  that  one  of 
the  essentials  thereof  is  valid  consideration  given  to  the  parties  contracting. 
By  this,  however,  it  is  not  meant  that  the  consideration  should  be  an 
adequate  return  for  the  obligation  undertaken,  but  merely  that  it  should 
not  be  elusory  (see  Consideration).  The  subject-matter  of  the  obligation 
undertaken  by  either  party  may  be  either  a  fact  or  a  thing.  But  things 
exempted  from  commerce,  either  l)y  nature,  by  the  destination  of  tlie  owner, 
or  by  Statute,  cannot  be  the  subject  of  obligations.     And  as  regards  facts,  a 
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man  ifs  not  Im.uikI  1)\  Iuh  contract  where  he  obliges  himsell'  to  do  what  i.s 
naturally  or  legally  impossible  (see  Conditional  Oislkjationb;  Illegal  and 
Im.mokal  Contracts).  "  But  all  facts  in  themselves  pijssible  are  the  subject 
of  oljligation  though  they  should  be  beycjnd  the  power  of  the  party  bound, 
who  ought  not  to  have  undertaken  what  he  knew  or  might  suspect  could 
not  be  performed  by  him"  (Ersk.  iii.  :>.  .S4 ;  B.  C.  (7th  ed.)  318). 

Extinction  of  Contract.— X  contract  is  ordinarily  extinguished  by  the 
performance  of  each  party  thereto  of  his  obligation  towards  the  other,  i.e. 
(U'liverv   of    the   thing  or"^  performance   of   the   fact  on   the  one  side,  and 
payment  of  the  price  on  the  other.     For  equivalents  to  payment,  see  under 
Compensation;  Confusio  :  Delegation;  Novation.     Or  parties  to  a  con- 
tract may,  l)y  agreement  or  consent,  waive  their  rights  under  the  contract; 
in  which"  case  evidcuce  of  the  dissolution  of  the  contract  should  be  similar 
to  that  of  its  constitution  (see  DisniAUGE).     And  although  ordinarily,  where 
parties  undertake  obligations  which  they  cannot  perform,  they  are  liable  m 
dauiages,  there  are  certain  cases  where  impossibility  of  performance  of  the 
obligation  undertaken  extinguishes  the  ctmtract.     This  is  so  if    the   im- 
})ossibilitv  arise  from  an  existing  state  of  things  unknown  to  the  parties  at 
the  date  of  the  c(mtract.     For  example,  if  two  parties  enter  into  a  contract 
as  to  the  sale  of  a  cargo  on  a  particular  ship,  ami  the  cargo  is  assumed  to  be 
in  existence,  while  it  afterwards  turns  out  that  it  was  at  the  bottom  of  the 
sea,  the  contract  is  extinguished,  neither  party  being  liable  to  the  other  in 
damages  (see  Couturier,  1856,  5  H.  L.  C.  673).      Similarly,  if  a  contract 
relate"  to  the  performance  of  some  purely  personal  act,  e.(j.  the  painting  of  a 
picture  by  an  artist,  supervening  incapacity  relieves  from  the  consequences 
of  a  breach  of  contract.     The  accidental  destruction  of  a  building  where  a 
man  is  employed  may  have  the  same  ellect  (Tai/lor,  3  B.  &  S.  838).     And 
where  two  parties  contract,  the  one  to  employ  the  other  as  sole  agent  in  a 
certain  business  at  a  certain  place  for  a  period  named,  it  is  an  implied  con- 
dition of  the  contract  that  it  may  be  brought  to  an  end  by  the  l)usiness 
being  discontinued  {Patmorc,  1892,  19  l\.  1^0^  \  S.S.''  State  of  Calif orma' 
Co.  LiuL,  1805,  22  E.  562  ;  see  lihodes,  1876,  L.  E.  1  A.  C.  256).     It  is  ditferent 
where  a  party  undertakes  absolutely  to  employ  another  for    a    definite 
period  of  years  {Ex  parte  Maclare,  L.  E.  5  Oh.  App.  73.7).     Even  the_ de- 
struction of  his  manufactory  was  in  one  case  {Turner,  1891,  1  (}.  B.  5-4-4) 
held  no  excuse  for  a  party  not  performing  his  contract  to  employ  a  com- 
mission agent  (see  Ross,  1894,  21  E.  396;  Pollock,  380  scq.:  Leake,  59  seq., 
and  cases  cited  there). 

Brceich  of  Contract.— M  one  party  to  a  contract  fail  to  fulfil  the  obliga- 
tions he  has  undertaken  thcreun(kn-,  he  may  be  compelled  to  do  so  by  action 
of  implement  under  the  sanction  of  damages;  or  the  party  who  was  willing 
to  implement  the  contract,  and  has  suffered  from  the  breach,  may  simply  sue 
for  damages  against  the  party  in  default.  In  the  case  of  breach  of  promise 
of  marriage,  no  action  lies  to  enforce  implenuuit,  though  an  action  ^of 
damages  against  the  i)arty  failing  to  fulfil  his  promise  may  be  brought.  For 
the  amount  of  damages,  direct  or  consequential,  that  may  be  recovered,  see 
under  DAMAGES.     See  Oblig.\tion ;  Quasi-Conragt. 

Contract  of  Marriage.— See  Marriage  Contract. 

Contributory. — This  term  (which  was  first  introduced    l)y  the 
Statute  11  vi-  12  \'ict.  c.  45,  s.  3)  is  defined  by  the  Companies  Act,  1862  (s. 
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74),  to  mean,  "  every  person  liable  to  contribute  to  the  assets  of  a  company 
under  this  Act,  in  the  event  of  the  same  being  wound  up."  The  persons 
so  liable  to  contribute  are  described  (s.  38)  as  "every  present  or  past 
member."  The  liability  is  limited  to  what  is  sufficient  to  meet  the  debts  of 
the  company,  the  costs  of  winding  up,  and  the  payment  of  such  sums  as 
mav  be  required  for  the  adjustment  of  the  riglits  of  the  contributories  among 
themselves.  The  liability'is  further  subject  (s.  38)  to  certain  qualifications, 
and  in  particular  that  a  past  member  is  not  liable  if  he  has  ceased  to  be  a 
member  for  more  than  a  year  before  the  commencement  of  the  winding  up, 
or  in  respect  of  debts  contracted  after  he  ceased  to  be  a  member,  or  unless 
existing  members  are  unable  to  pay ;  and  tliat,  in  the  case  of  a  company 
limited  by  shares,  members  shall  not  be  liable  beyond  the  amount  unpaid 
on  their  shares. 

As  to  the  nature  of  the  contributory's  liability,  it  is  (s.  75)  "  deemed  to 
create  a  delit  (in  England  and  Ireland  of  the  nature  of  a  specialty)  accruing 
due  from  such  person  at  the  time  when  his  liability  commenced  "  {i.e.  when 
he  became  a  member  {Galldhis  Trs.,  1880,  8  E.  7-i)),  "  but  payable  at  the  time 
or  respective  times  when  calls  are  made  as  hereinafter  mentioned  for 
enforcing  such  liability." 

It  is  one  of  the  first  duties  of  the  Court  after  a  winding  up  order  (s.  98), 
or  of  a  liquidator  in  a  voluntary  winding  up  (s.  133  (8)),  to  settle  a  list  of 
contributories ;  and  in  a  winding  up  under  supervision,  the  Court  sanctions 
it  (s.  151).  In  settling  the  list, "the  Court  has  power  to  rectify,  where  neces- 
sary, the  register  of  members  (ss.  35  and  98) ;  and  the  list  requires  (s.  99)  to  be 
made  up  so  as  to  distinguish  between  persons  who  are  contributories  in  their 
own  right,  and  those  who  are  representatives  of  or  liable  to  the  debts  of 
others.  The  list  of  present  members  is  called  the  A  list,  and  of  past 
members  the  B  list— in  both  cases  divided,  as  above,  into  first  and  second 
parts.  The  B  list  is  not  made  up  till  it  appears  that  the  present  members 
are  unable  to  pay  the  amount  unpaid  on  their  shares,  and  discharge  the 
debts  of  the  company. 

The  settlement  of  a  list  of  contributories  thus  turns  on  the  question 
who  are  or  were  members  of  the  company,  of  which  the  register  of  members 
is  prima  facie,  but  not  conclusive,  evidence  (s.  37) ;  but  may  involve  an 
inquiry  into  the  various  modes  and  circumstances  in  which  persons  become, 
or  agree  to  become,  memljers  (s.  23), — c.ij.  by  subscribing  the  memorandum  of 
association,  or  by  allotment,  agreement,  transfer,  or  transmission  to  executors, 
trustees,  or  other  representatives, — and  also  a  consideration  of_  the  cases  of 
married  women,  minors,  and  others  subject  to  curatory,  and  their  guardians ; 
also  the  case  of  those  who  have  surrendered  or  forfeited  their  shares.  On 
these  subjects,  and  on  enforcing  liability,  set  off,  and  other  points  affecting 
contributories,  see  Joint  Stock  Company  ;  Call. 

Contributory  Negligence.— This  is  a  plea  taken  by  a 
defender  on  the  assumption  that  negligence  on  his  part  has  been  estab- 
lished, and  is  usually  expressed  in  the  words:  "The  pursuer  by  his 
negligence  having  caused,  or  materially  contributed  to,  tlie  injury  com- 
plained of,  the  defender  is  not  liable  in  reparation  therefor."  The  plea,  if 
sustained,  is  a  complete  defence,  and  does  not  operate  merely  in  mitigation 
of  damages  {Florence,  1890,  18  E.  217).  To  be  effectual,  however,  it  must 
be  as  clearly  established  as  the  ground  of  action  requires  to  be, 
Ijeinf  of  the  nature  of  a  counter  issue,  and  the  onus  being  on  the 
defender   to   substantiate   it  {M'3fa^iin,   1872,   10    M.    413).     It   is   also 
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necessary    to   show   that   the    pursuer's   act.  besides  being   negligent,  was 
the  proximate  cause  of  the  accident,  or,  in  other  words,  tliat  the  negUgence 
of    the   def(Mider    would    not    liave    caused    the    accident    but    for    the 
supervening  negligence  of  the  pursuer  {M'Xaiujhton,  1S58,  21  \).  IGo).     The 
pursuer  by  his  negligence  must  have  severed  the  causal  connection  between 
the  defender's  negligence  and  the  injury  which  occurred  (r/;o?»a.s,  1887,  L.  E. 
18  Q.  I}.  D.  G94,  GOT).     In  order  to  discover  which  of  two  or  more  negligent 
acts  was  the   proxinuite  cause  of   the  injury,  the  order   in   time  of   theii 
occurrence  must  be  regarded.     Keeping  this  in  view,  the  rules  may  be 
fornudated  thus:  (1)   If  15.  has  bt'cn  negligent,  but  A.,  by  his  subsequent 
negligence,  fails  to  avoid  the  injury,  A.  cannot  sue  B.;  (2)  if  A.  has  been 
negligent,  but  B.,  by  his  subsequent  negligence,  hns  failed  to  avoid  injuring 
A.,  a"^  can  sue  B.;  (o)  where  A.  and  B.  have  been  contemporaneously  negli- 
gent, neither  can  sue  the  other  {The  Bernina,  1888,  L.  E.  12  1'.  1).  89  ;  atfd. 
L  E.  13  A.  C.  1 ;  Pollock,  4th  ed.,  p.  421).     It  is  to  be  remendjered  that  it 
is  only  a  negligent  act  which  involves   liability  or   bars  the  recovery  of 
damages,  as  the  case  may  be ;  and  that  when  the  negligence  is  all  on  one 
side,  it  does  not  affect  the  liability  of  the  negligent  person  that  subsequent 
non-negligent   acts   have   intervened.     In    such    a   case,   the    question   of 
contributory  negligence  does  not  arise. 

(1)  Defender  rrimarilji  cvnd  Fursiur  Sidtsequently  Negligent.— Tha  general 
rule  is  well  exemplilied  in  the  case  where  defender  put  up  a  pole  in  front 
of  his  house  and  negligently  left  it  abutting  on  the  public  road,  and  in  the 
dusk  of  the  evening  pursuer  came  riding  along  at  a  fast  rate  and  collided 
with  it.     As  there  was  light  enough  for  a  pci-son,  riding  with  ordmary  care, 
to  have  seen  and  avoided  the  pole,  the  defender  was  hidd  not  liable.     The 
fact  that  he  was  in  fault,  did  not  relieve  the  pursuer  of  the  obligation  to 
use  ordinary  care  for  himself  {Beitterfield ,  1809, 11  East,  59).     The  same  con- 
sideration prevented  a  pursuer  from  recovering  damages  where,  the  defenders 
having  failed  to  take  proper  precautions  in  working  a  railway  on  a  public 
quay,  the  pursuer  proceeded  to  cross,  without  looking  to  see  that  the  lines  were 
clear  {Barnctt,  1891,  28  S.  L.  E.  339  ;  Plant,  1870,  21  L.  T.  E.  836  ;  contrast 
Roe,  1889,  17  E.  59).     But  if  the  defenders  by  their  action  put  the  pursuer 
in  such  a  position  that  extra  precautions  are  necessary,  the  duty  is  on  them, 
and  not  on  pursuer,  to  take  them.     Thus,  where  a  railway  company  ran  a 
train  of  unusual  length,  so  that  the  last  carriage  stopped  short  of  the  plat- 
form, and  pursuer  stepped  out  in  the  dark  and  was  injured,  the  accident 
was  attributed  to  the  fault  of  the  railway  company  in  not  giving  warning 
to  the  passengers  that  they  were  exposed  to  a  new  and  exceptional  risk 
{Aitken,  1891,  18  E.  836;  Potter,  1873,  11  M.  664;  Monaghem,  1886,  13  E 
860).     Where  also  pursuer  is  placed  in  a  position  of  peril  and  difficulty  by 
the  fault  of  the  defender,  and  in  exercising  his  best  judgment  for  liis  safety 
he  commits  an  error  which  assists  in  producing  the  injury,  he  is  not  held 
to  be  guilty  of  contributory  negligence  {Hine  Brothers,  1888,  15  E.  498). 

(2)  Pursuer  Primarily  and  Defender  Suhseci^icntly  Ncgligcuf.— Where  a 
pursuer  has  been  primarily  negligent,  his  negligence  will  not  be  regarded  as 
"  contributory  "  if  it  miglit,  in  llie  circumstances  which  happened,  have  been 
unattended  with  danger  but  for  the  defender's  fault,  and  if  it  had  no  proper 
connection  as  a  cause  with  the  damage  which  followed  (Spaight,  1881,  L.  E. 
6  A.  C.  219).  A  defender  may  not  plead  the  negligence  of  the  pursuer 
when  it  is  the  want  of  care  on  defender's  part  whicli  has  been  the  immediate 
cause  of  the  mischief  (Smith,  1891,  28  L.  E.  Ir.  1.  8).  On  this  principle  the 
plea  of  contributory  negligence  has  failed  where :  Pursuer's  servants  negli- 
gently left  trucks  on  a  siding,  and  defender's  engine-driver  pushed  them 
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forwards  against  a  bridge  which  the  trucks  were  too  high  to  pass  under,  and 
instead  of  investigating  the  cause  of  the  resistance,  drove  on  his  engine  and 
broke  the  bridge 'down  (Piudlci/,  1876,  L.  Pi.  1  A.  C.  75-4):  Tursuer^a  child, 
was  on  a  railway  line  through  the  negligence  of  his  parent,  and  defenders, 
knowing  that  he  was  there,  began  shunting  operations  without  sending  him 
out  of  danger  {ITaughton,  1892,20  R  113):  Pursuer  negligently  anchored 
his  boat  in  the  route  of  certain  steamers,  and  defender,  who  could  have 
avoided  the  boat,  ran  it  down  {Carse,  1895,  22  E.  475):  Pursuer,  a  young 
boy,  crept  under  lorry  left  standing  in  street;  and  defender,  without 
looking  to  see  that  all  was  clear,  jumped  on  the  lorry  and  drove  on  {Morison, 
1896,  23  E.  564) :  Pursuer  left  a  donkey  hobbled  on  the  highway,  and 
defender  drove  into  it  {Davies,  184-2,  10  M.  &  W.  546):  Pursuer  left  a  barge 
without  any  look-out  on  it;  and  defender,  seeing  it,  continued  to  steer  his 
steamer  in  a  course  that  resulted  in  a  collision  {Tuff,  1858,  5  C.  B.  (N.  S.) 
573). 

(."))  Pursuer  and  Defender  Concurirnthj  Negligent. — In  this  case  the  injury 
is  as  much  the  result  of  the  negligence  of  the  one  party  as  of  the  other,  and 
consequently  neither  has  a  right  of  action.  Illustrations  of  this  class  of 
case  are  naturally  confined  to  collisions,  as  wliere  a  person,  crossing  a  crowded 
thoroughfare,  is  driven  over  by  a  person  driving  at  too  great  a  speed  and 
without  keeping  a  proper  look-out  (Ranisai/,  1881,  9  E.  140) ;  or,  crossing  a 
railway  line  without  keeping  a  look-out,  is  run  down  by  an  engine,  the  driver 
of  which  fails  to  sound  his  whistle  {DuUin,  ctc.,Iiailn-a>/,  1878.  L.  E.  3  A.  C. 
1155).  See  also  Een7ieg,  1890,  18  E.  294:  revd.  by' II.  of  L.  19  E.  (H. 
of  L.)  11). 

O.v  THE  Part  of  Children  or  their  Parents. — A  child  who  places 
himself  in  a  dangerous  position  may  have  sense  enough  to  have  taken  better 
care,  and  in  that  case  may  have  been  negligent;  or  he  may  be  too 
young  to  exercise  care,  and  in  that  case  the  question  comes  to  be  whether 
his  parents  or  the  defenders  have  been  negligent  in  not  taking  precautions 
for  him.  As  to  the  child  himself,  it  is  impossible  to  lay  down  any  age  at 
which  he  may  be  considered  fit  to  take  care  of  himself,  and  consequently 
liable  for  the  consequences  of  negligence.  The  manifest  or  latent  character 
of  the  danger  which  threatens  him  must  be  regarded  equally  with  the  in- 
telligence which  the  child  may  be  presumed  to  possess.  A  boy  of  nine, 
who  was  injured  by  falling  into  a  manhole  in  a  sewer,  which  was  unfenced 
on  one  side,  was  held  to  have  caused  his  injury  by  his  negligence  in  running 
along  the  street,  and  lookin^^  in  another  direction  from  that  in  which  he 
was  going  (Adams,  1884,  11  E.  852);  and  so  was  a  boy  of  six, 
who  attempted  to  run  across  tlie  street  in  front  of  a  tramway  car  which 
was  travelling  at  too  high  a  speed  (Fraser,  1882,  10  E.  264).  Whereas  a 
girl  of  thirteen,  who  was  injured  while  attempting,  contrary  to  orders,  to 
clean  a  carding  machine  while  it  was  in  motion,  was  held  entitled  to  recover 
{Sharp,  1885, 12  I  J.  574).  Whether  a  child  of  six  is  bound  to  see  the  danger 
of  an  unfenced  stream  or  similar  risk,  is  a  question  upon  which  it  has  been 
said  the  law  is  in  a  somewhat  unsettled  condition  {Gibson,  1893,  20  E.  470 ; 
cases  collected  in  Glegg,  p.  47). 

In  the  cases  where  children  are  assumed  not  to  have  sufficient  intelli- 
gence to  be  guilty  of  negligence,  negligence  may  be  imputed  to  their 
parents,  so  as  to  free  the  defenders  from  liability  (see  Royan,  1889,  17  E. 
103 ;  Pmss,  1888,  16  E.  86).  But,  in  accordance  with  the  rule  above  laid 
down,  if  the  defenders,  by  the  exercise  of  care,  could  have  prevented  the 
accident,  they  will  be  responsible.  This  is  illustrated  in  the  case  of  an 
accident  to  a  child  on  a  railway  siding,  on  which  it  was,  in  law,  a  trespasser, 
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and  on  in  whicli  it  had  strayed,  througli  the  antecedent  negh'gence  of  its 
parents.  The  hne  in  fjuestion  was  a  dangerous  i)Uice,  heing  next  a  public 
square,  from  which  chiLh'on  were  in  the  habit  of  going  on  the  line;  and  on 
the  occasion  in  question  a  gate  in  tlie  fence  had  been  left  open  and  un- 
watclied.  It  was  laid  down  tliat  persons  who  are  engaged  in  dangerous 
operations  may  be  chargealjle  with  a  special  duty  for  tlie  protection  of  those 
who  are  too  young  or  infirm  to  take  care  of  themselves  with  elVect.  The 
special  duty  to  take  unusual  precautions  to  meet  an  e.xceptif^nal  case  must 
necessarily  be  measured  by  the  knowledge  of  the  person  charged  with  such 
duty  that  a  special  risk  has  arisen.  Tliat  special  duty  arose  in  the  case 
under  consideration,  from  the  fact  that  tbe  defenders'  servants,  engaged  in 
shunting  operations,  knew  that  a  child  was  at  that  time  on  the  rails,  and 
ex[)osL'd  to  danger  from  the  operations.  The  duty  was  to  take  sucli  pre- 
cautions as  were  reasonably  possible  for  the  child's  safety  ;  and  failure  to  do 
so  was  regarded  as  the  proximate  cause  of  the  injury  {Havjjhton,  1892,  20 
R  113;  Gibson,  1893,  20  E.  46G  ;  Hamilton,  1893,' 20  R  995). 

Om  the  Part  of  Ixfirm  Persons. — Infirmity  is  not  negligence,  nor 
is  it  negligent  for  an  infirm  person  to  visit  crowded  and  busy  streets  {Boss, 
1832,  5  C.  &  V.  407);  and  a  defender,  driving  negligently,  cannot  defend 
himself  by  saying  that  a  more  active  person  could  have  got  out  of  tlie  way 
(Clerk  V.  Petric,  1879,  G  If.  1076).  But  ]»ursuer,  on  account  of  his  infirmity, 
may  have  to  exercise  greater  care  than  a  person  of  ordinary  faculties  requires 
to  use.  A  lame  or  a  deaf  man,  for  instance,  ouglit  not  to  place  himself  in  a 
thoroughfare  without  making  extra  use  of  his  eyes  {StaplcT/,  1865,  35  L.  J., 
Ex.  7). 

O.v  THE  Part  of  a  Fellow-Servaxt  of  Pursuer. — The  plea  of 
contributory  negligence  has  been  taken  where  the  defender,  not  being  the 
employer  of  the  pursuer,  and  a  fellow-servant  of  the  pursuer,  have  jointly 
caused  the  pursuer's  injury.  It  has  been  repelled,  however,  as  the  defence 
of  "  fellow-servant "  is  maintainable  only  by  the  employer  of  the  pursuer 
(Adams,  1875,  3  li.  215).  'i'he  plea  is  also  ill-founded  when  stated  by  an 
employer  who  has  been  in  fault  along  with  a  fellow-servant  of  the  pursuer, 
since  both  are  liable,  and  a  servant  is  not  understood  by  his  contract  to  have 
freed  his  emplover  from  the  consequences  of  personal  fault  (Matthews,  1865, 
3  M.  506). 

A  Jury  Question. — Contributory  negligence  is  a  question  for  tlie  jury, 
and  the  Court  will  not  overturn  a  finding  on  that  point  ( Woods,  1886, 
13  E.  1118;  Thomson,  1876,  4  E.  115:  Yarmouth,  1887,  L.  E.  10  Q.  P..  D. 
647). 

[Pollock  on  Tort ;  Glegg,  38-49.]    See  Negligence. 


Contumacy  is  the  wilful  refusal  to  obey  a  lawful  summons,  or 
disoljeilicnce  to  the  rules  and  orders  of  the  Court.  In  criminal  procedure, 
if  the  criminal  does  not  obey  the  citation,  the  Crown  cannot  proceed  against 
him,  for  it  is  against  the  spirit  of  our  law  to  prosecute  a  person  in  his 
absence :  all  tliat  the  Court  can  do  is  to  pronounce  sentence  of  fugitation 
affiiinst  the  criminal,  by  which  all  his  moveable  estate  is  escheated  to  the 
Crown  (Ersk.  iv.  4.  83),  his  bail,  if  there  be  any,  is  forfeited,  and  he  is 
deprived  of  all  personal  privilege  or  benefit  of  the  law  (Hume,  ii.  270,  271). 
The  prosecutor  must  be  present  in  Court  or  the  case  cannot  proceed.  The 
Lord  Advocate,  and  he  alone,  may  appear  by  deputy.  In  civil  actions,  if 
the  accused  fails  to  appear,  the  judge  proceeds  to  take  cognisance  of  the 
cause  as  though  he  had  appeared,  and   decerns   against   him  in   absence. 
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—[Stair,  iv.   ;>.   28  ct  seq.;  Ersk.  iv.   1.   7.]     See  FuGiTATiON;  Decree  in 
Absence:  Eeponing;  Contempt  of  Court. 


Convention  of  Burghs.— The  Convention  of  Burghs  is  the 
representative  of  the  burghs  in  their  united  and  corporate  character,  and 
is  one  of  the  most  ancient  remains  of  the  constitution  of  the  kingdom  of 
Scothmd.  It  was  instituted  by  the  Act  James  iii.  1587,  c.  17,  which 
ordained  the  burghs  of  Scotland  to  meet  yearly  to  treat  on  the  welfare  of 
merchants'  merchandice,  guide  rule  and  statutes  for  the  common  profit  of 
the  buro-hs,  in  the  Acts  of  Parliament  made  thereanent,  and  anent  the 
privileges  of  the  burghs.  Subsequent  Statutes  were  passed  extending  and 
contirming  these  privileges.  The  burghs  are  represented  by  commissioners 
appointed"  by  each  burgh.  Edinburgh  nominates  two  commissioners,  but 
other  burghs  are  entitled  to  appoint  one  only.  The  burghs  in  convention 
from  time  to  time  fixed  their  qualification  for  the  office,  which  was  that 
the  Commissioners  must  "  tyne  and  win"  with  their  burghs,  by  being 
burgesses  within  them,  and  contributing  to  their  upkeep.  Subsequently 
the^Convention  authorised  Edinburgh  to  appoint  two  assessors,  and  the 
other  burghs  one,  in  addition  to  the  commissioners,  to  advise  the  commis- 
sioners in  the  business  with  which  they  had  to  deal.  These  assessors  have 
the  privilege  of  speaking  on  any  subject  coming  before  the  Convention,  but 
can  only  vote  in  the  absence  of  the  commissioners.  The  Convention  came 
in  place  of  the  Court  or  Parliament  of  the  four  burghs  of  Scotland,  which 
was  presided  over  by  the  Lord  High  Chamberlain,  and  was  instituted  for 
many  other  purposes  similar  to  those  delegated  to  the  Convention.  The 
Court  of  the  four  burghs  consisted  of  the  burghs  of  Edinburgh,  Stirling, 
Berwick,  and  Koxburgh.  Lanark  and  Linlithgow  came  in  place  of  the  two 
latter  burghs  when  these  fell  into  the  hands  of  the  English.  The  burghs 
were  represented  in  the  Court  by  two  or  three  of  their  l3urgesses  respect- 
ively. This  Court,  in  1405,  appointed  all  the  burghs  south  of  the  Spey  to 
attend  its  Conventions.  The  decisions  of  the  Court  of  the  four  burghs  were 
final ;  and  by  statutory  enactment  those  of  the  Convention  are  also  declared 
final,  enforceable  summarily  by  a  warrant  passed  on  an  extract  of  the 
decree  certified  by  the  Clerk  of  Convention.  "  Since  the  middle  of  the 
sixteenth  century,  this  assembly  of  representatives  from  all  the  burghs  of 
the  kingdom  has  been  annually  held,  and  its  proceedings  have  been  con- 
ducted with  much  regularity.  As  a  deliberative  body,  its  attention  has  been 
frequently  directed  to  the  state  of  national  commerce  and  manufacture ; 
and  where  the  measures  which  have  been  deemed  expedient  have  exceeded 
the  limits  of  that  power  of  more  minute  regulation  which  it  has  often 
assumed,  the  Convention  has  been  frequently  instrumental  in  obtaining 
Acts  of  Parliament  for  the  promotion  of  the  objects  in  view.  In  questions 
and  controversies  Ijetween  different  burghs,  it  has  frequently  exercised  a 
sort  of  judicial  authority,  or  power  of  arbitration ;  and  in  the  administra- 
tion of  particular  burghs,  besides  adjusting  the  forms  and  modes  of  electing 
their  magistrates  and  councils,  it  has  been  not  unfrequently  appealed  to 
for  the  purpose  either  of  checking  or  of  affording  its  sanction  to  those  acts 
which  have  proved  fatal  to  the  original  endowments  of  so  many  of  them. 
As  an  executive  body,  its  primary  function  has  been  to  apportion  their 
respective  shares  of  the  general  land  tax  or  cess,  of  which  one-sixth  part  is 
imposed  on  the  "  estate  of  burghs,"  but  from  a  small  portion  of  which  they 
have  been  relieved  by  towns  of  an  inferior  class,  to  which  the  exclusive 
privileges  of  trade  have  been  communicated.     And  lastly,  the  Convention 
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has  long  exercised  the  power  of  imposing  additional  taxes  on  the  burghs 
royal,  for  the  purpose  of  aiding  tlie  smaller  or  more  indigent  of  the  class  in 
the  erection  of  harbours,  and  other  public  works  for  the  promotion  of  their 
commercial  })rosperity."  Tlie  Convention  sues  and  is  sued  in  name  of  its 
agent.  Througli  long  practice  the  Lord  Provost  of  Edinburgh  presides  over 
the  meetings  when  these  are  held  in  Edinburgh,  although  he  is  not  a  mem- 
ber. He  has  a  casting  but  no  deliberative  vote,  unless  he  be  one  of  the 
representatives  of  the  burgh.  When  the  Convention  meets  in  other  burghs, 
which  it  occasionally  does,  the  commissioner  of  that  burgh  is  appointed 
preses  for  the  time,  and  he  presides  over  the  meetings.  There  is  a  roll 
of  the  burghs  which  regulates  their  precedence,  but  the  Convention 
has  repeatedly  held  that  in  absence  of  the  Lord  Provost  of  Edinburgh 
and  the  commissioner  of  the  burgh  in  which  tlie  Convention  may  be 
assembled,  tliat  it  has  the  right  to  select  its  chairman,  irrespective  of 
the  precedence  of  the  burghs.  The  subsidies  granted  by  the  Scottish 
Parliaments  to  the  Court  were  allocated  in  slump  on  the  burghs,  and 
the  Convention,  as  their  corporate  representative,  was  responsible  for  the 
whole  sum.  This  slump  sum  was  allocated  on  the  burghs  by  the  Conven- 
tion in  certain  amounts,  according  to  their  common  good  and  prosperity. 
These  sums  were,  until  1835,  paid  over  to  the  agent  or  Convention, 
who  paid  the  full  amount  of  the  sum  levied  on  the  whole  burghs  to  the 
Crown. 

By  the  Acts  42  &  43  Vict.  1879,  c.  27,  and  58  Vict.  c.  6,  the  Conven- 
tion was  empowered  to  admit  parHamentary  and  police  burghs  in  Scotland 
upon  such  terms  as  might  be  agreed  upon.  These  burghs  are  repre- 
sented in  the  Convention  by  commissioners  and  assessors,  similarly  to 
the  royal  burghs  of  Scotland.  The  Convention  is  thus  now  composed 
of  representatives  from  all  the  burghs  in  Scotland  which  choose  to  elect 
such.  The  last  Convention  in  1896  consisted  of  175  members  and  its 
preses. 

The  Convention  has  rendered  considerable  service  to  the  inhabitants  of 
the  burghs  in  past  times,  and  even  of  more  recent  date  has  rendered  good 
service  to  the  community.  In  particular,  it  was  through  its  action  and  at 
its  expense  that  a  Bankruptcy  Law  was  first  obtained  for  Scotland,  while 
in  like  manner  it  secured  the  establishment  of  the  Board  of  Manufactiu-es 
for  the  promotion  and  encouragement  of  Science  and  Art  and  Manufac- 
tures in  Scotland,  and,  from  the  formation  of  that  body  until  a  comparat- 
ively recent  date,  paid  the  salaries  of  certain  of  its  officials.  In  1827, 
when  there  was  no  General  Police  Act  for  Scotland,  it  successfully  pro- 
moted a  Bill  regulating  matters  of  police  in  Scotland,  and  was  largely 
instrumental  in  getting  the  Burgh  Police  Act  of  1892  passed  ;  while  the  Act 
9  &  10  Vict.  c.  7,  abolishing  the  exclusive  privileges  of  trade  in  burghs, 
was  promoted  by  the  Convention,  and  carried  through  at  its  expense.  It 
took  a  very  actiA'e  part  in  the  promoting  and  passing  of  the  Poads  and 
Bridges  Act  of  1878,  and  was  the  means  of  securing  the  commuUition  of 
the  stent  or  land  tax  within  burghs,  which  had  been  a  great  grievance 
for  long.  The  recent  creation  of  the  Department  of  State  for  Scotland  was 
greatly  due  to  its  persistent  action. 

The  business  of  the  Convention  is  transacted  at  an  annual  and  special 
meetings  of  the  representatives  of  the  burghs.  It  lias  an  annual  com- 
mittee, which  meets  as  occasion  requires  throughout  the  year. 

[See  Ersk.  book  i.  title  4.  s.  23  ;  Bankt.  vol.  ii.  p.  579  ;  Bell,  Prin.  s.  2172  ; 
Report  oil  Municipal  Corporations,  1835,  p.  52;  Convention  of  Burglis  v.  Cun- 
ingham,  5  Aug.  1842,  Bell's  App.  628;  Jiccords  of  Convention.] 
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Convention  of  Estates. — The  term  "convention,"  in  the 
political  sense,  is  applied  to  Parliament  when  convened  otherwise  than 
by  the  authority  of  the  Crown.  During  the  absence  or  incapacity  of  the 
sovereign,  Parliament  lacks  one  of  its  component  elements  (Crown,  Lords, 
Commons),  and,  in  a  technical  sense,  its  proceedings  are  unconstitutional ; 
but  as  the  real  sovereignty  resides  in  the  two  other  branches  of  the  Legis- 
lature, and  ultimately  in  the  electorate,  it  has  never  been  doubted  since  the 
Ee volution  that  a  "  Convention  Parliament "  may  temporarily  carry  on  the 
government  during  such  an  emergency.  The  chief  English  Conventions 
were  those  of  the  Eestoration  and  the  Ptcvolution.  The  chief  Scottish 
"  Convention  of  Estates  "  was  that  summoned  by  the  Prince  of  Orange  in 
1689,  which  declared  that  James  ii.  had  "  forfeited  his  right  to  the  crown," 
and  which  then  drew  up  a  Declaration  of  Eights,  similar  to  that  framed  by 
the  English  Convention.  It  was  then  converted  by  an  Act  of  its  own  into 
a  Parliament,  and  sat  for  the  rest  of  the  reign. 

[Hallam,  History  of  England,  etc.] 


Conventional  Obligations. — A  conventional  obligation  is 
an  obligation  founded  on  consent,  by  which  one  is  bound  to  give,  do,  or 
refrain  from  doing  something,  and  which  confers  on  him  to  whom  the 
obligation  is  undertaken  a  right  to  exact  its  performance  (Pothier,  Tr.  des 
Ohlig.  p.  2 ;  Bell,  Prin.  7).  It  is  distinguished  from  a  natural  obligation, 
which  is  incumbent  upon  one  merely  by  the  law  of  nature,  and  not  enforce- 
able by  action ;  and  from  a  civil  obligation,  which  may  be  sued  upon  in  an 
action,  but  may  be  elided  by  an  exception  in  equity,  as  in  an  action  on  an 
obligation  extorted  by  force  or  fear  (3  Ersk.  1.10;  3  Ersk.  Prin.  1.  2  ;  1  Bell, 
Com.  312).  Lord  Stair  has  distinguished  three  acts  of  the  will  precedent 
to  a  conventional  obligation :  desire,  resolution,  and  engagement,  but  of  the 
last  only  does  the  law  take  cognisance  (1  Stair,  i.  10.  2).  Deliberate  con- 
sent is  essential  to  the  perfect  constitution  of  a  conventional  obligation, 
excluding  on  the  one  hand  incapacity, — from  nonage,  disease,  or  imbecility, 
— and  on  the  other,  fraud,  force,  and  fear  (Bell,  Prin.  10:  1  Bell,  Cor)i. 
313.  s^.).     See  Contract;  Obligation;  Consent. 


Conversion, — See  Heritable  and  Moveable. 


Conveyancing". — See  Deeds,  Execution  of;  Absolute  Dis- 
position ;  Assignation  ;  Bond  ;  Charter  ;  Disposition  ;  Infeftment  ; 
Sasine  ;  Eegistration  ;  etc. 


Convict. — A  convict,  in  the  strict  sense  of  the  term,  is  one  who  has 
been  found  guilty  of  a  crime  by  the  judgment  of  a  competent  Court.  The 
word,  however,  in  ordinary  usage,  signifies  an  offender  who  has  been  sen- 
tenced to  undergo  a  term  of  penal  servitude  in  a  convict  establishment. 

The  punishment  of  penal  servitude  is  of  comparatively  recent  origin. 
Prior  to  1853,  serious  crimes  might  be  punished  by  a  sentence  of  transport- 
ation to  penal  settlements  in  the  colonies.  By  an  Act  of  that  year  (16  & 
17  Vict.  c.  99),  the  punishment  of  penal  ser\atude  was  substituted  in  certain 
cases  for  that  of  transportation.  An  Act  of  1857  (20  &  21  Vict.  c.  3) 
repealed  in  part  the  Act  of  1853,  and  provided  (s.  2)  that  sentence  of  trans- 
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portation  should  be  abolished,  and  that  sentence  of  penal  servitude  should 
be  substituted  in  its  place. 

Licences. — Convicts  who  have  been  well-behaved  in  prison  are  usually 
liberated,  under  a  licence,  before  the  term  of  penal  servitude  to  which  they 
were  sentenced  has  expired.  The  Act  of  1853  provides  (s.  9)  that  it  shall 
be  lawful  for  Her  Majesty,  by  an  order  in  writing,  under  the  hand  and  seal 
of  one  of  Her  Majesty's  Principal  Secretaries  of  State,  to  grant  to  any 
convict  under  sentence  a  licence  to  be  at  large  in  the  United  Kingdom  and 
the  Channel  Isles,  or  in  such  part  thereof  respectively  as  in  such  licence 
shall  be  expressed,  during  such  portion  of  his  or  her  term  of  imprisonment, 
and  upon  such  conditions,  in  all  respects,  as  to  Her  Majesty  shall  seem  fit ; 
and  it  shall  be  lawfid  for  Her  INIajesty  to  revoke  or  alter  such  licence  by  a 
like  order  at  Her  Alajesty's  pleasure.  So  long  (s.  10)  as  such  licence  shall 
continue  in  force  and  unrevoked,  such  convict  shall  not  be  liable  to  be 
imprisoned  by  reason  of  his  or  her  sentence,  but  shall  be  allowed  to  go  or 
remain  at  large,  according  to  the  term  of  such  licence.  Provided  always 
(s.  11)  that  if  it  shall  please  Her  Majesty  to  revoke  any  such  licence  as 
aforesaid,  it  shall  be  lawful  for  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  by  warrant  under  his  hand  and  seal,  to  signify  to  any  one  of  the 
police  magistrates  of  the  metropolis  that  such  licence  has  been  revoked,  and 
to  require  such  magistrate  to  issue  his  warrant,  under  his  hand  and  seal,  for 
the  apprehension  of  the  convict  to  whom  such  licence  was  granted ;  and 
such  magistrate  shall  issue  his  warrant  accordingly ;  and  such  warrant  shall 
and  may  be  executed  by  the  constable  to  whom  the  same  shall  be  delivered 
for  that  i)urpose,  in  any  part  of  the  United  Kingdom  or  in  the  Channel 
Isles,  and  shall  have  the  same  force  and  effect  in  all  the  said  places,  as  if 
the  same  had  been  originally  issued  or  suljsequently  endorsed  by  a  justice 
of  the  peace  or  magistrate,  or  other  lawful  authority  ha\dng  jurisdiction  in 
the  place  where  the  same  shall  be  executed.  Such  convict,  when  appre- 
hended under  such  warrant,  shall  be  brought,  as  soon  as  he  conveniently 
may  be,  before  the  magistrate  by  whom  the  said  warrant  shall  have  been 
issued,  or  some  other  magistrate  of  the  same  Court,  and  such  magistrate 
shall  thereupon  make  out  a  warrant  under  his  hand  and  seal  for  the 
recommitment  of  such  convict  to  the  prison  from  which  he  was  released  by 
virtue  of  the  said  licence,  and  such  convict  shall  be  so  recommitted  accord- 
ingly, and  shall  thereupon  be  remitted  to  his  or  her  original  sentence,  and 
shall  undergo  the  residue  thereof  as  if  no  such  licence  had  been  granted. 

The  Penal  Servitude  Act  of  1864(27  &  28  Vict.  c.  47)  makes  these  pro- 
visions as  to  licences  : — 

Sec.  4.  A  licence  may  be  in  the  form  of  Schedule  (A)  of  the  Act,  and 
nuiy  be  written,  printed,  or  lithographed.  If  any  holder  of  a  licence  granted 
in  the  form  of  Schedule  (A)  is  convicted,  either  by  the  verdict  of  a  jury  or 
upon  his  own  confession,  of  any  offence  for  which  he  is  indicted,  his  licence 
shall  be  forthwith  forfeited  by  virtue  of  such  conviction  ;  or  if  any  holder 
of  a  licence  who  shall  be  at  large  in  the  United  Kingdom  shall,  unless  pre- 
vented by  illness  or  other  unavoidable  cause,  fail  to  report  himself  person- 
ally, if  in  Great  Britain,  to  the  chief  police  station  of  the  borough  or  police 
division,  and  if  in  Ireland,  to  the  constabulary  station  of  the  locality  to 
which  he  may  go,  within  three  days  after  his  arrival  therein,  and,  being  a 
male,  subsequently  once  in  each  month,  at  such  time  and  place,  in  such 
manner,  and  to  such  person,  as  the  chief  officer  of  the  constabulary  force  to 
which  such  station  belongs  shall  appoint,  or  shall  change  his  residence  from 
one  police  district  to  another  without  having  previously  notified  the  same 
to  the  police  or  constabulary  station  to  which  he  last  reported  himself,  he 
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sliall  be  deemed  guilty  of  a  misdemeanour,  and  may  be  summarily  convicted 
thereof,  and  his  licence  shall  be  forthwith  forfeited  by  virtue  of  such  con- 
viction, but  he  shall  not  be  liable  to  any  other  punishment  by  virtue  of  such 
conviction. 

Sec.  5.  If  any  holder  of  a  licence  granted  in  the  form  of  Schedule  (A) : 
(1)  Fails  to  produce  his  licence  when  required  to  do  so  by  any  judge,  justice 
of  the  peace,  sheriff,  sheriff-substitute,  police  or  other  magistrate  before 
whom  he  may  be  brought,  charged  with  any  offence,  or  by  any  constable  or 
officer  of  the  police  in  whose  custody  he  may  be,  and  also  fails  to  make  any 
reasonable  excuse  why  he  does  not  produce  the  same ;  or  (2)  breaks  any  of 
the  other  conditions  of  his  licence  by  an  act  that  is  not  of  itself  punishable 
either  upon  indictment  or  upon  summary  conviction  : — he  shall  be  deemed 
guilty  of  an  offence  punishable  summarily  by  imprisonment  for  any  period 
not  exceeding  three  months,  with  or  without  hard  labour. 

Sec.  6.  Any  constable  or  police  officer  may,  without  warrant,  take  into 
custody  any  holder  of  such  a  licence  whom  he  may  reasonably  suspect  of 
having  committed  any  offence,  or  having  broken  any  of  the  conditions  of 
his  licence,  and  may  detain  him  in  custody  until  he  can  be  taken  before  a 
justice  of  the  peace  or  other  competent  magistrate,  and  dealt  with  according 
to  law. 

Sec.  7.  In  Scotland,  any  offence  under  this  Act  punishable  summarily 
may  be  prosecuted  upon  summary  conviction  at  the  instance  of  the 
procurator-fiscal  before  any  sheriff'  or  sheriff-substitute,  or  before  any  two 
justices  of  the  county,  or  before  the  magistrates  or  any  police  magistrate 
of  the  burgh  in  which  the  offence  is  committed. 

Sec.  8.  Where  the  holder  of  a  licence  is  summarily  convicted  of  an 
offence,  the  convicting  magistrate  shall  forward  by  post  a  certificate  in  the 
form  given  in  Schedule  (B),  if  in  England  or  Scotland  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  if  in  Ireland,  to  the  Lord- 
Lieutenant,  and  thereupon  the  licence  of  the  said  holder  may  be  revoked 
by  these  officials. 

Sec.  9.  Where  any  licence  granted  in  the  form  set  forth  in  the  said 
Schedule  (A)  is  forfeited  by  a  conviction  of  any  indictable  offence,  or  is 
revoked  in  pursuance  of  a  summary  conviction  under  this  Act  or  any  other 
Act  of  Parliament,  the  person  whose  licence  is  forfeited  or  revoked  shall, 
after  undergoing  any  other  punishment  to  which  he  may  be  sentenced  for 
the  offence  in  consequence  of  which  his  licence  is  forfeited  or  revoked, 
further  undergo  a  term  of  penal  servitude  equal  to  the  portion  of  his 
term  of  penal  servitude  that  remained  unexpired  at  the  time  of  his 
licence  being  granted,  and  shall,  for  the  purpose  of  his  undergoing 
such  last -mentioned  punishment,  be  removed  from  the  prison  of  any 
county,  borough,  or  place  in  which  he  may  be  confined,  to  any  penal 
settlement  by  warrant  under  the  hand  and  seal  of  any  justice  of  the  peace 
of  the  said  county,  borough,  or  place,  and  shall  be  liable  to  be  there  dealt 
with  in  all  respects  as  if  such  term  of  penal  servitude  had  formed  part  of 
his  original  sentence. 

Sec.  10.  It  shall  be  lawful  for  Her  Majesty,  or  for  the  Lord-Lieutenant 
of  Ireland,  whenever  they  shall  respectively  think  fit,  to  grant  from  time  to 
time  to  convicts  under  sentence  of  penal  servitude,  licences  in  any  other 
form  different  from  that  set  forth  in  Schedule  (A)  which  they  may  re- 
spectively consider  it  expedient  to  adopt,  and  containing  other  and  different 
conditions ;  and  such  last-mentioned  licences  shall  be  revocable  at  pleasure 
by  the  authority  by  which  they  are  granted :  but  no  holder  of  such  last- 
mentioned  licence  shall  be  deemed  guilty  of  an  offence  punishable  upon 
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summary  conviction  merely  by  reason  of  the  breach  of  the  conditions  of  the 
said  last-mentioned  licences,  or  any  of  them. 

The  Trevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  contains  the 
following  provisions  as  to  convicts'  licences : — 

Sec.  3.  Any  constaljle  in  any  police  district  may,  if  authorised  so  to  do 
in  writing  by  the  chief  officer  of  police  of  that  district,  without  warrant 
take  into  custody  any  convict  who  is  the  holder  of  a  licence  granted  under 
the  Tenal  Servitude  Acts,  if  it  a])pears  to  such  constable  that  such  convict 
is  getting  his  livelihood  liy  dislionest  means,  and  may  bring  him  before  a 
Court  of  summary  jurisdiction  for  adjudication.  If  it  appears  from  the 
facts  proved  before  such  Court  that  there  are  reasonable  grounds  for 
believing  that  the  convict  so  brought  before  it  is  getting  his  livelihood  by 
dishonest  means,  such  convict  shall  be  deemed  to  be  guilty  of  an  oflence 
against  tliis  Act,  and  his  licence  shall  be  forfeited. 

Sec.  4.  Where  in  any  licence  under  the  Penal  Servitude  Acts,  any 
conditions  different  from  or  in  addition  to  those  contained  in  Schedule  (A) 
of  the  Penal  Servitude  Act,  18G4,  are  inserted,  the  holder  of  such  licence,  if 
he  breaks  any  such  conditions  by  an  act  that  is  not  of  itself  punishable 
either  upon  indictment  or  upon  summary  conviction,  shall  be  deemed  guilty 
of  an  offence  against  this  Act,  and  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  three  months,  with  or  without  hard  labour. 

A  copy  of  any  conditions  annexed  to  any  licence  granted  under  the 
Penal  Servitude  Acts,  other  than  the  conditions  contained  in  Schedule  (A) 
of  the  Act  of  1864,  shall  be  laid  before  both  Houses  of  Parliament  within 
twenty-one  days  after  the  making  thereof,  if  I'urlianicnt  be  then  sitting,  or 
if  not,  tlien  within  fourteen  days  after  the  conmiencemeut  of  the  next 
session  of  Parliament. 

Sec.  5.  Every  holder  of  a  licence  granted  under  the  Penal  Ser\'itude 
Acts  who  is  at  large  in  Great  Britian  or  Ireland  shall  notify  the  place  of 
his  residence  to  the  chief  officer  of  police  of  the  district  in  which  his 
residence  is  situated,  and  shall,  whenever  he  changes  such  residence  within 
the  same  police  district,  notify  such  change  to  the  chief  officer  of  police  of 
that  district,  and  whenever  he  changes  his  residence  from  one  police 
district  to  another,  shall  notify  such  change  of  residence  to  the  chief 
officer  of  police  of  the  police  district  which  he  is  leaving,  and  to  the  chief 
ollicer  of  police  of  the  police  district  into  which  he  goes  to  reside ;  more- 
over, every  male  holder  of  such  a  licence  as  aforesaid  shall,  once  in  each 
month,  report  himself  at  such  time  as  may  be  prescribed  by  the  chief  officer 
of  police  of  the  district  in  which  such  holder  may  be,  either  to  such  chief  officer 
himself  or  to  such  other  person  as  that  officer  may  direct,  and  such  report 
may,  according  as  such  chief  officer  directs,  require  to  be  made  personally  or 
by  letter.  If  any  holder  of  a  licence  who  is  at  large  in  Great  Britain  or 
Ireland  remains  in  any  place  for  forty-eight  hours  without  notifying  the 
place  of  his  residence  to  the  chief  officer  of  police  of  the  district  in  which 
such  place  is  situated,  or  fails  to  comply  with  the  requisitions  of  this 
section  on  the  occasion  of  any  change  of  residence,  or  with  the  requisitions 
of  this  section  as  to  re])orting  himself  once  a  month,  he  shall  in  every  such 
case,  unless  he  proves  to  tlie  satisfaction  of  the  Court  before  whom  he  is 
tried  that  he  did  his  best  to  act  in  conformity  with  the  law,  be  guilty  of  an 
offence  against  this  Act,  and,  upon  conviction  thereof,  his  licence  may,  in 
the  discretion  of  the  Court,  be  forfeited;  or  if  the  term  of  penal  servitude 
in  respect  of  which  his  licence  was  granted  has  expired  at  the  date  of  his 
conviction,  it  shall  be  lawful  for  the  Court  to  sentence  him  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  one  year,  or,  if 
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the  said  term  of  penal  servitude  has  not  expired,  but  the  remainder  un- 
expired thereof  is  a  lesser  period  tlian  one  year,  then  to  sentence  him  to 
imprisonment,  with  or  without  hard  labour,  to  commence  at  the  expiration 
of  the  said  term  of  penal  servitude,  for  such  a  term  as,  together  with  the 
remainder  unexpired  of  his  said  term  of  penal  servitude,  will  not  exceed  one 

year. 

Punishment  of  Refractory  Convicts. — The  Act  of  1864  provides  (s.  2) 
that  one  of  Her  Majesty's  Principal  Secretaries  of  State  in  Great  Britain, 
and  the  Lord-Lieutenant  or  other  Chief  Governor  in  Ireland,  may,  by 
warrant  under  his  liand  and  seal,  empower  any  two  or  more  justices  of  the 
peace,  to  be  named  in  sucli  warrant,  acting  for  any  county  in  which  a 
prison  for  the  reception  of  convicts  under  sentence  of  penal  servitude  is 
situate,  to  order  from  time  to  time  the  infliction  of  corporal  punishment  on 
any  convict  confined  in  such  prison,  for  an  ofience  committed  by  such  con- 
vict in  such  prison,  and  against  the  discipline  thereof ;  and  any  two  or 
more  justices  of  the  peace  thus  empowered  shall  have  the  same  power  of 
adjudicating  on  such  offences,  and  of  ordering  the  infliction  of  such  punish- 
ment, to  be  exercised  under  the  same  conditions  as  one  of  the  directors  of 
convict  prisons  would  have  and  no  greater. 

See  Penal  Servitude  :  Prevention  of  Crimes. 


Conviction. — A  conviction  of  a  criminal  charge  is  reached  when 
the  jury  returns  a  verdict  of  guilty,  or  when  the  judge  reaches  the  con- 
clusion that  the  panel's  guilt  has  been  estabhshed,  either  upon  confession  or 
by  evidence.  A  conviction  must  always  be  recorded.  The  verdict  of  the 
jury  is  entered  in  the  record  and  signed  by  the  Clerk  of  Court,  or,  in  capital 
cases,  by  the  judge.  Forms  of  conviction  are  appended  to  the  Summary 
Procedure  Act,  1864  (27  &  28  Vict.  c.  53,  Sched.  (K) ).  These  forms,  how- 
ever, are  directory  merely,  and  not  imperative  {Scott,  1866,  5  Irv.  278 ; 
Kinnear,  1868,  1  Coup.  56).  But  the  forms  should  be  followed  as  far  as 
the  special  circumstances  of  the  case  will  permit.  If  a  complaint  is 
brought  under  a  particular  Act  which  prescribes  forms,  the  conviction 
should  be  in  the  statutory  form  {Shnpson,  1892,  3  White,  170). 

The  conviction  must  be  written  out  and  signed  before  the  prisoner  is 
removed  from  the  bar,  unless  the  case  is  one  in  which  proceedings  in 
absence  are  authorised  by  Statute  {Gray,  1858,  3  Irv.  29).  In  summary 
cases,  the  conviction  must  be  signed  by  the  judge.  If  two  justices  or  magis- 
trates try  the  case,  the  conviction  must  be  signed  by  both  {Loci-,  1850,  J. 
Shaw,  307 ;  Williamson,  1858,  3  Irv.  295).  Where  a  body  of  justices  are 
exercising  common-law  powers,  their  preses  may  sign  a  conviction,  if  that 
is  the  usual  custom  {lianhen,  1836,  1  Swin.  44).  When,  however,  the 
justices  are  exercising  a  statutory  jurisdiction,  all  of  them  who  hear  the 
case,  or  at  least  a  quorum,  should  sign  the  conviction  {Birrel,  1860,  3  Irv. 
556). 

A  conviction  should  state  whether  it  proceeds  on  evidence  or  on  the 
confession  of  the  accused  (Scott,  1857,  2  Irv.  745).  It  must  also  find  the 
accused  guilty  or  not  guilty  (Yuill,  1890,  2  White,  473).  A  conviction 
must  be  unambiguous,  otherwise  it  may  be  declared  void  from  uncertainty 
(Binnic,  1890,  2  AVhite,  480).  Either  the  complaint  or  the  conviction  must 
specifically  set  forth  an  offence  at  law  (Abbot,  1882,  4  Coup.  614).  If  the 
complaint  sets  forth  no  offence  at  common  law  or  by  statute,  and  the  con- 
viction specifies  the  offence  only  Ity  a  reference  to  the  complaint,  it  is  bad 
(Wemyss,  1881,  4  Coup.  419). 
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The  conviction  must  not  be  inconsistent  with  the  complaint  {Doicncs, 
1882,  4  Coup.  5G7;  MarUand,  1891,  3  White,  21  ;  Donald,  1892,  3  White, 
274).  Thus,  if  a  complaint  libels  ])i-cach  of  a  section  of  an  Act  of  Parliament, 
the  conviction  is  bad  if  it  refers  to  the  Act  but  not  the  section  {(Jrahain, 
1888,  2  White,  96).  Again,  a  general  conviction  following  on  an  alternative 
complaint  is  bad  {M'Nah,  1842,  1  Ih'oun,  41 ;  Jotics,  1853,  1  Irv.  334 ; 
Maiufi,  1860,  3  Irv.  533 ;  Neilson,  1870,  1  Coup.  476 ;  Banzie,  1875,  3  Coup. 
89;  Grcig,  1877,  3  Coup.  382;  Boyd,  1879,  4  Coup.  239;  Charleson,  1881, 
4  Coup.  470  ;  Duncan,  1888,  2  White,  104;  see  also  Arthur,  1876,  3  Coup. 
300,  and  M'Giveran,  1894,  1  Adam,  448). 

A  conviction  following  on  an  irrelevant  or  incompetent  complaint  or 
indictment  is  bad,  and  will  be  suspended  (Clark,  1876,  3  Coup.  268 ; 
McAllister,  1878,  4  Coup.  28).  A  jury's  verdict  in  a  crimhial  case  cannot 
be  reviewed  on  the  merits.  But  a  conviction  following  on  a  verdict  may 
be  reviewed  on  grounds  which  do  not  involve  a  reconsideration  of  the  merits. 
Keview  in  sucli  a  case  is  competent,  for  exam]3le,  where  the  libel  is  irrelevant 
{Anderson,  1861,  4  Irv.  5;  Clendinncn,  1875,  3  Coup.  171),  or  where  theie 
are  questions  as  to  the  admission  or  rejection  of  evidence  {Burns,  1856,  2 
Irv.  571),  or  where  the  verdict  itself  is  defective  or  incomplete  {Gray,  1862, 
4  Irv.  166  ;  Graham,  1864,  4  Irv.  504  ;  Milne,  1874,  2  Coup.  562). 

See  Conviction  (Pkevious). 

Conviction  (Previous). — A  pre^dous  conviction  of  a  sniiilar 
crime  is  regarded  as  an  aggravation  of  that  offence,  and  is  to  be  taken  into 
consideration  in  awarding  the  punishment  of  the  second  conviction.  ^  But 
a  previous  conviction,  to  be  founded  on,  must  be  a  proper  legal  conviction 
{Grant,  1889,  2  White,  261);  and  reached  prior  to  the  offence  under  trial 
{Mitchell  or  Carr,  1837,  Bell,  Notes,  32;  Graham,  1842,  1  Broun,  445,  and 
Bell,  Notes,  32). 

Prior  to  1870,  a  previous  conviction,  if  it  was  to  be  founded  on  in  Scot- 
land at  common  law,  required  to  be  a  conviction  of  a  Scottish  tribunal. 
But  by  an  Act  of  that  year  (33  &  34  Vict.  c.  112,  s.  18),  it  is  enacted  that 
a  previous  conviction  in  any  one  part  of  the  United  Kingdom  may  be 
proved  against  a  prisoner  in  any  other  part  of  the  United  Kingdom,  and 
this  whether  the  conviction  has  been  obtained  before  or  after  the  passing 
of  the  Act.  The  Criminal  Procedure  Act  of  1887  (50  &  51  Vict.  c.  35) 
declares  that  this  is  the  law  as  to  the  three  classes  of  aggravation  by 
previous  conviction  mentioned  in  that  Statute  (ss.  63,  64,  65),  and  after- 
wards referred  to  in  this  article. 

In  the  form  of  indictment  in  use  prior  to  1887,  previous  convictions 
were  set  forth  in  the  body  of  the  libel.  The  Act  of  1887  provides  (s.  19) 
that  it  shall  not  thereafter  be  necessary  to  set  forth  in  an  indictment  any 
previous  conviction  or  productions  that  are  to  be  used  against  an  accused 
person,  but  it  shall  be  sufficient  to  enter  them  in  the  list  of  productions  to 
be  used  at  the  trial,  every  such  conviction  being  tlierein  described  as  a  con- 
viction applying  to  tlie  person  accused  against  whom  it  is  to  be  used. 

Prior  to  1887,  a  previous  conviction,  in  order  to  be  used  as  an  aggravation 
of  a  subsequent  ollence,  required  to  be  of  a  crime  similar  to  that  subse- 
([uently  committed.  Thus,  prior  to  that  year,  a  previous  conviction  of  breach 
of  trust  and  embezzlement  could  not  be  founded  on  as  an  aggravation  of 
theft.  This  has  been  altered  by  the  Act  of  1887.  By  this  Statute  three 
classes  of  asKravations  by  previous  conviction  have  been  establislied,  viz. : 
(1)  crimes  inferring  dishonesty ;  (2)  cnmes  niferrmg  violence ;  (o)  crmies 
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inferring  indecency.  By  sec.  63  it  is  provided  that  extracts  of  previous 
convictions  of  crime  inferring  dishonesty  may  be  lawfully  put  in  evidence 
as  aggravations  of  crimes  inferring  dishonesty  or  attempts  to  commit  such 
crimes  subseijuently  committed,  and  that  any  aggravation  of  the  crime  or 
attempt  which  such  extract  conviction  bears  to  have  been  found  proven, 
may  be  lawfully  used  in  evidence  to  the  like  effect.  By  sec.  64  similar 
provisions  are  made  as  to  crimes  inferring  violence,  and  by  sec.  65  as  to 
crimes  inferring  indecency. 

The  proof  of  extract  convictions  of  crime  and  the  mode  of  using  them 
at  the  trial  are  dealt  with  by  ss.  66  and  67  of  the  Act  of  1887.  It  is  pro- 
vided by  sec.  66  that  an  extract  conviction  of  any  crime  committed  in  any 
part  of  the  United  Kingdom,  bearing  to  be  under  the  hand  of  the  officer  in 
use  to  give  out  such  extract  convictions,  shall  be  received  in  evidence  with- 
out being  sworn  to  by  witnesses.  Such  conviction  shall  be  held  to  apply 
to  the  person  accused,  to  whom  notice  is  given  in  the  list  of  productions 
that  it  is  to  be  used  against  him,  unless  he  shall  give  written  notice  to  the 
procurator-fiscal  of  the  district  to  the  Court  of  which  he  is  cited  for  the 
second  diet,  or  to  the  Crown  agent  where  he  is  cited  to  the  High  Court  of 
Justiciary  for  the  second  diet,  at  least  five  clear  days  before  the  date  fixed 
for  the  second  diet,  or  any  date  to  which  such  diet  may  be  adjourned  or 
postponed ;  or,  where  the  person  accused  proposes  to  plead  guilty  at  the 
first  diet,  then  not  less  than  two  clear  days  before  the  first  diet,  that  such 
extract  conviction  is  not  under  the  hand  of  the  proper  officer,  or  that  it 
does  not  apply  to  such  accused  person,  or  of  any  other  objection  to  its 
validity  or  admissibility.  Where  such  notice  is  given,  it  shall  be  competent 
to  prove  by  a  witness  or  witnesses  such  previous  conviction  or  any  facts 
relevant  to  the  admissibility  of  the  same,  although  the  name  of  any  such 
witness  be  not  included  in  the  list  served  on  the  person  accused.  The 
person  accused  shall  also  be  entitled  to  examine  witnesses  in  regard  thereto. 
An  official  of  any  prison  in  w"hich  such  person  accused  may  have  been  con- 
fined on  such  conviction,  shall  be  a  competent  and  sufficient  witness  to 
prove  the  application  thereof  to  the  person  accused,  although  he  may  not 
have  been  present  in  Court  at  the  trial  to  which  the  extract  produced  of 
such  con\dction  relates. 

It  is  provided  by  sec.  67  that  previous  convictions  against  a  person 
accused  shall  not  be  laid  before  the  jury,  nor  shall  reference  be  made 
thereto  in  presence  of  the  jury  before  the  verdict  is  returned.  Nothing 
contained  in  the  Act  of  1887  shall  prevent  the  public  prosecutor  from 
laying  before  the  jury  evidence  of  such  previous  convictions,  where,  by  the 
law  existing  prior  to  1887,  it  was  competent  to  lead  evidence  of  such 
previous  convictions  as  evidence  in  causa  in  support  of  the  substantive 
charge,  or  where  the  person  accused  shall  lead  evidence  to  prove  previous 
good  character.  It  shall  no  longer  be  necessary  for  the  jury  to  return  a 
verdict  finding  whether  previous  convictions  against  the  persons  accused 
have  been  proved  or  not.  Where  any  such  conviction  is  admitted  in 
evidence  by  the  Court,  either  after  a  plea  of  guilty,  or  after  a  verdict  of 
guilty,  to  any  charge  to  which  such  previous  conviction  constitutes  an 
aggravation,  the  Court  shall  have  power  to  take  such  previous  con\dction 
into  consideration  in  awarding  punishment.  Where  any  person  is  convicted 
of  any  crime,  and  also  of  any  aggravation  by  previous  conviction,  the  Clerk 
of  the  Court  in  which  sentence  is  pronounced  shall  enter  in  the  record  of 
the  trial  a  statement  of  the  contents  of  any  extract  conviction  that  is  put 
in  evidence,  setting  forth  the  date,  the  place  of  trial,  the  Court,  the  nature 
of  the  crime,  the  aggravations  accompanying  it,  if  any,  and  the  sentence 
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pronounced ;  unci  wliere  such  person  is  again  accused  of  any  offence,  in 
regard  to  which  such  conviction  may  be  competently  used  as  an  aggrava- 
tion, a  duly  certified  extract  of  the  con\iction,  setting  forth  the  jjarticulars 
of  previous  conviction  as  al)Ove,  shall  be  admissible  and  suflicient  as  evidence 
to  prove  against  him  all  the  previous  convictions  and  aggravations  therein 
set  forth. 

It  will  be  noted  that  this  section  empowers  the  Court  to  take  into 
consideration  previous  convictions  in  awarding  jjunishment.  At  common 
law,  however,  a  judge  is  entitled  to  do  this,  and  a  severer  punishment  is 
invariably  imposed  upon  a  person  who  has  been  previously  convicted  of  a 
similar  crime  than  is  imposed  upon  one  who  has  been  convicted  of  a  first 
oflence.  Certain  Statutes,  indeetl,  specifically  enact  severer  penaltiesfur  a 
second  or  third  conviction  than  fur  the  first  breach  of  their  provisions. 
Thus  the  Night  Poaching  Act  (9  Geo.  iv.  c.  69,  ss.  10,  11)  enacts  that 
penalties  of  increasing  severity  shall  follow  on  second  and  third  convictions 
of  night  poaching.  The  Home-Drunnnond  Act  (9  Geo.  iv.  c.  58,_  s.  21) 
imposes  penalties  of  increasing  severity  for  second  and  third  convictions  of 
breach  of  publican's  certificate.  The  Act  regulating  the  coin  (24  &  25 
Vict.  c.  99)  provides  for  the  severer  punishment  of  a  second  conviction  of 
a  coining  offence. 

See  Aggravation  of  Crime  ;   Conviction. 


Conviction,  Summary.— This  term  is  employed  to  express 
both  the  oral  judgment  of  tlu;  Court  in  a  summary  criminal  prosecu- 
tion and  the  document  by  which  that  judgment  is  reduced  to  writing. 
The  conviction  may  be  in  writing  or  printed,  or  partly  written  and 
partly  printed,  on  the  same  sheet  of  paper  as  the  complaint,  or  on 
a  separate  sheet  attached  to  it  (27  &  28  Vict.  c.  53,  s.  17);  and  must 
be  in  the  form  provided  by  the  Summary  Jurisdiction  (Scotland)  Acts 
in  all  prosecutions  under  the  provisions  of  those  Acts  (44  &  45  Vict, 
c.  33,  s.  3).  In  prosecutions  under  the  Tweed  Fisheries  Acts,  and  in 
police  prosecutions  under  general  or  local  Police  Acts,  the  use  of  special 
forms  is  optional  (ih.).  This  article  is  restricted  to  procedure  under  the 
Sununary  Jurisdiction  Acts.  See  Tweed  Fisiiekies  Acts  and  Police 
Prosecution. 

I.  General  Fo^.i/.— The  Summary  Procedure  Act,  1864,  provides 
several  forms  of  conviction,  which  are  amended  by  the  Summary  Juris- 
diction (Scotland)  Act,  1881  (27  &  28  Vict.  c.  53,  s.  18,  and  Sched. 
K;  44  &  45  Vict.  c.  33,  ss.  6,  8  (1),  9  (5),  and  Sched.  B).  Two 
examples  are  here  shown.  The  first  illustrates  the  form  which  may 
be  employed  when  an  Act  of  Parliament  directs  imprisonment  in  default 
of  payment  of  a  penalty,  and  ajipoints  a  particular  application  of  the 
money : — 

At  luvi-rnoss,  (lie  eleventh  dav  of  Augu.st  1896.— The  Sheriir-Suhstitute,  in  rcsi>ect 
of  the  eviik'iu-e  adduced,  cdiivicts'tlie  said  Peter  Gow  of  tlie  contravention  charged,  and 
therefore  adjudges  liini  to  forfeit  and  pay  the  sum  of  one  iK.und  sterling  of  penalty  ; 
and  in  default  of  immediate  pavment  thereof,  decerns  and  adjudges  the  said  Peter  Gow 
to  be  imiuisoned  ft)r  the  space  of  fourteen  days  from  this  date,  unless  the  said  sum  shall 
be  sooner  paid  ;  and  thereafter  to  be  set  at  lil)erty  ;  and  for  that  j-urpose  grants  warrant 
to  officers  of  law  to  convey  the  said  Peter  Cow  to  the  prison  of  Inverness,  thereafter  to 
be  dealt  with  in  due  course  of  law  ;  and  further  directs  the  proceeds  of  the  Siile  of  the 
five  hares  mentioned  in  the  foregoing  complaint,  with  the  amount  of  the  foresaid 
lienalty,  to  be  paid  to  the  Tre;i6urer  of  the  County  of  Inverue.--s. 
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The  next  example  illustrates  the  form  which  may  be  employed  when  a 
statutory  penalty  is  recoverable  by  a  process  of  summary  execution : — 

At  Inverness,  the  first  daj'  of  September  1896.— Tlie  Sheriff-Substitute,  in  respect  of 
the  judicial  confession  of  the  said  William  Angus,  convicts  the  said  William  Angus  of 
the  contravention  charged,  and  therefore  adjudges  him  to  forfeit  and  pay  the  sum  of  five 
pounds  sterling  of  penalty  ;  and  also  finds  the  said  William  Angus  liable  in  one  pound 
one  shilling  of  expenses  to  the  complainer  ;  and  ordains  instant  execution  by  arrestment, 
and  also  execution  by  poinding  and  imprisonment :  Grants  warrant  to  officers  of  Court 
to  arrest  all  debts  and  sums  of  money  owing  to  the  said  William  Angus,  and  to  poind 
his  goods  and  effects,  and  to  sell  the  same  at  the  expiration  of  not  less  than  forty-eight 
hours  after  such  poinding:  Appoints  such  ix)inding  and  sale  to  be  carried  out  in  the 
manner  provided  by  the  Suuimary  Jurisdiction  (Scotland)  Act,  1881,  section  8,  sul)- 
section  2  ;  and  appoints  a  return  or  execution  of  such  poinding  and  sale  to  be  made 
within  eight  days  after  the  date  of  sale,  under  certification  of  imprisonment  for  the 
period  of  one  month  in  default  of  payment  or  recovery  of  the  said  sums,  with  the 
expenses  of  diligence,  before  the  time  allowed  for  such  re])ort. 

Tlie  conviction  or  judgment  against  the  respondent  may  be  in  one  or 
other  of  the  forms  provided  by  the  Act  of  1864,  as  amended  by  that  of 
1881,  or  as  nearly  as  may  be  in  such  form,  according  to  the  nature  and 
circumstances  of  the  complaint  (27  &  28  Vict.  c.  53,  s.  18).  The  forms 
may  also  be  used  for  warrants  of  imprisonment  or  other  warrants  granted 
subsequent  to  conviction,  and  in  any  other  ulterior  proceedings  enjoined  by 
the  Act  of  Parliament  founded  upon  {ih.  s.  20).  They  are  directed  to  be 
used  as  follows :— When  the  respondent  is  convicted  of  an  offence  at  com- 
mon \a.vi—Furm  No.  1 ;  and  when  he  is  convicted  of  a  contravention  of  an 
Act  of  Parliament,  one  or  other  of  Forms  Nos.  2  to  6,  according  to  the 
statutory  punishment  or  penalty ;  thus  :  (a)  imprisonment— No.  2  ;  {l) 
imprisonment  or  fine,  in  discretion  of  Court — Nos.  3  to  6,  as  may  be  in 
accordance  with  the  Act  contravened ;  (c)  penalty,  with  imprisonment  in 
default  of  payment — No.  3  ;  {d)  penalty,  recoverable  by  poinding  or  distress 
and  sale,  or  other  process  of  execution  by  sale,  with  imprisonment  in  default 
of  payment  or  recovery — No.  4 ;  (c)  penalty,  recoverable  by  similar  process, 
and  imprisonment  also  authorised  and  not  limited  to  default  of  recovery  by 
execution — Nos.  4  or  5  ;  (/)  penalty,  recoverable  by  action,  civil  process  or 
diligence,  or  by  arrestment,  poinding  or  distress  and  sale,  and  imprisonment, 
or  by  a  combination  of  those  forms  of  diligence — No  6,  so  far  as  applicable, 
subject  to  the  provisions  of  the  Act  of  1881.  When  the  respondent  is 
convicted  under  a  Statute  which  authorises  the  Court  to  order  him  to  do 
some  act  other  than  the  payment  of  money  under  pain  of  imprisonment 
— Form  No.  7  is  used ;  and  when  he  is  acquitted — Form  No.  8  is  used  {ih. 
8. 18,  and  Sched.  K).  The  forms  are  directory  and  not  imperative  (Kin^iear, 
etc.,  1868,  1  Coup.  56). 

II.  Constituent  Parts. — 1.  Flace  and  Date. — The  conviction  must 
show  the  true  date  upon  which  judgment  was  pronounced  {M'Allister, 
1869,  1  Coup.  302). 

2.  Judfjc. — The  official  title  of  the  judge  who  pronounced  judgment  is 
set  forth,  but  not  his  name  (Carruthcrs,  1867,  5  Irv.  398). 

3.  Grounds. — The  conviction  must  state  the  grounds  in  respect  of  which 
it  XJroceeded,  e.fj.  the  respondent's  judicial  confession  of  guilt,  or  the  evidence 
adduced,  but  not  both  {McDonald,  1844,  0  D.  1161 ;  Scott,  1857,  2  Irv.  745 ; 
Gray,  1858,  3  Irv.  29 ;  Cochran,  1882,  5  Coup.  169 ;  Sharp,  1892,  3  White, 
154). 

4.  Conviction. — It  is  essential  that  the  judgment  shall  expressly  bear  to 
what  extent  the  Court  has  found  the  respondent  guilty  (27  &  28  Vict.  c. 
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53,  Sched.  K;  Muirhcad,  1890,  2  White,  473;  Sharp,  1892,  3  White,  154). 
When  there  are  several  respondents,  any  one  or  more  of  them  may  be  found 
guilty  {Fitzsimmons,  18G1,  23  I).  1.''01);  but  when  more  than  one  are  con- 
victed and  the  extent  of  guilt  diflV-rs,  tlu;  guilt  of  each  must  be  distinguished 
{Galhraith,  1895,  2  Adam,  4).  It  must  be  possible  to  clearly  ascertain  from 
the  terms  of  the  conviction,  the  precise  ofl'ence  of  which  the  respondent  is 
found  guilty  {Graham,  1888,  2  White,  96).  That  ofl'ence  must  be  either  the 
whole  or  part  of  the  charge,  or  an  ollence  legally  included  in  the  charge,  e.^. 
an  alternative  in  terms  of  the  Criminal  Procedure  (Scotland)  Act,  1887,  ss. 
59  to  62.  The  conviction  must  not  go  beyond  the  oflence  charged  in  the 
complaint  or  created  by  the  Statute  contravened  {Donald,  1892, 3  White,  274; 
Fulcy,  1893, 3  White,  476).  If  the  oflence  is  particularly  described  in  the  con- 
viction, the  description  must  be  relevant  {Smith,  1856,  2  Irv.  402 ;  Cravj, 
1865,  5  Irv.  206).  When  the  complaint  sets  forth  a  charge,  or  cumulative 
charges,  by  a  description  which  contains  no  proper  alternatives,  and  the 
respondent  is  found  guilty  of  the  u-hole,  the  conviction  simply  finds  him 
guilty  of  the  "  crime  charged,"  or  "  contravention  charged,"  as  the  case  may 
be,  using  the  plural  when  necessary.  When  the  complaint  sets  forth  two 
or  more  cumidative  charges,  and  the  respondent  is  convicted  of  less  than  the 
whole,  the  conviction  nuist  specify  the  portion  of  which  he  is  found  guilti'. 
When  the  complaint  sets  forth  two  or  more  alternative  charges,  the  con- 
viction must  distinguish  the  charge  or  charges  of  which  the  respondent  is 
found  gwilty  {Mains,  etc.,  1860,  3  Irv.  533;  Duncan,  1888,  2  White,  104). 
When  the  complaint  sets  forth  a  charge  or  charges  by  a  description  which 
contains  proper  alternatives  {c.[/.  that  the  crime  was  committed  by  one  or 
other  of  alternative  persons,  or  on  one  or  other  of  alternative  dates,  or  at 
one  or  other  of  alternative  places,  or  in  one  or  other  of  alternative  modes, 
unless,  in  the  last  case,  a  Statute  creates  a  single  offence  which  it  describes 
by  alternative  modes  of  commission),  the  conviction  must  specify  the  particu- 
lar alternative  which  was  adndtted,  or  held  to  be  proved.  A  general  convic- 
tion of  guilty  of  "  the  crime  charged  "  is  bad,  if  it  follows  upon  a  complaint 
which  contains  alternative  charges,  or  proper  alternatives  in  the  statement 
of  the  charge  ;  but  alternatives  which  are  merely  descriptive  or  explanatory 
are  not  deemed  proper  alternatives  {Macnab,  1842,  1  Broun,  41 ;  Jones,  etc., 
1853,  1  Irv.  334;  Mains,  etc.,  1860,  3  Irv.  533;  Bruce,  1861,  24  D.  184; 
Duncan,  1864,  4  Irv.  474;  Scott,  1865,  5  Irv.  86;  M'Dade,  1868,  1  Coup. 
67;  De  Banzic,  1875,  3  Coup.  89;  Arthur,  1876,  3  Coup.  300;  Boyd,  1879, 

4  Coup.  239  ;  James,  1880,  4  Coup.  321 ;  Charleson,  1881,  4  Coup.  470 ; 
Downcs,  etc.,  1882,  4  Coup.  567  ;  Murray/,  1883,  5  Coup.  215  :  Hendrij,  1883, 

5  Coup.  278  ;  O'Neills,  1883,  5  Coup.  305  ;  Bell,  1883,  5  Coup.  312  ;  Reaney, 
1883,  5  Coup.  367:  Maenawjhton,  1884,  5  Coup.  509  ;  Walker,  etc.,  1885,  5 
Coup.  595;  M'Grryor,  1886,  1  White,  211:  Shmv,  1886,  1  White,  270; 
Ma.ncell,  1889,  2  AVhite,  176;  M'G i reran,  lSd4,  1  Adam,  448 ;  Galhraith, 
1895,  2  Adam,  4;  Tecsdale,  1896,  2  Adam,  137). 

5.  Sentence. — The  punishment  imposed  as  the  result  of  the  finding  of 
guilt  nnist  be  stated  fully,  accurately,  and  unambiguously  {Grant,  1855,  2 
Irv.  277).  IMaterial  vitiation  by  erasure  or  alteration  is  fatal  to  the  con- 
viction {Rogers,  1847,  Ark.  393;  McAllister,  1869,  1  Coup.  302;  Clarkson, 
1871,  2  Coup.  125;  Riddell,  1881,  4  Coup.  397);  but  trivial  errors  are 
disregarded  {Henry,  1840,  Ark.  105;  Gallic,  etc.,  1883,  5  Coup.  365).  A 
slight  modification  after  signature,  for  the  purpose  of  securing  greater  clear- 
ness, has  been  permitted  {M'Gireran,  1894,  1  Adam,  448).  Where  more 
than  one  person  is  convicted  of  the  same  crime,  the  punishment  imposed 
upon  each  should  be  stated  separately,  or  so  as  to  be  capable  of  separation 
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{Macdonell,  etc.,  1SG8,  1  Coup.  9).  In  passing  sentence,  the  Court  must, 
subject  to  the  provisions  aftermentioned,  keep  within  its  general  powers  of 
punishment,  or  within  any  special  powers  conferred  by  the  Act  of  Parlia- 
ment contravened  (Gcrrond,  1839,  2  Swin.  390  ;  Fer(/uson,  18G2,  4  Irv.  19G ; 
Mohcrtson,  1893,  1  S.  L.  T.  No.  233  ;  Moffat,  1896,  2  Adam,  57).  The  follow- 
ing are  the  principal  varieties  of  sentence  awarded  in  prosecutions  under 
the  Summary  Jurisdiction  Acts : — {a)  Imprisonvicnt  vixth.  or  without  hard 
labour.  A  direction  for  hard  labour  may,  if  otherwise  competent,  be  added 
to  the  warrant  of  imprisonment  in  the  conviction,  or  consequent  thereon 
(27  &  28  Vict.  c.  53,  s.  18).  If  the  respondent  is,  at  the  date  of  issuing 
warrant  for  liis  imprisonment  pursuant  to  a  conviction  or  judgment,  under- 
going imprisonment  for  a  specified  period  upon  a  previous  conviction  or 
order,  the  Court  may  insert  an  order  in  the  last  conviction  making  the 
imprisonment  under  it  commence  at  the  expiration  of  the  former  term  {ih. 
s.  23).  When  imprisonment  is  imposed  by  an  Act  of  Parliament,  the  Court 
may  substitute  for  it  a  fine  not  exceeding  £25,  or  reduce  the  amount  of 
imprisonment,  and,  notwithstanding  any  enactment  to  the  contrary,  impose 
imprisonment  without  hard  labour ;  but  these  powers  do  not  extend  to 
proceedings  taken  under  Acts  relating  to  the  regular  or  auxiliary  forces  (44 
&  45  Vict.  c.  33,  s.  6  (a)),  (h)  Fine  or  Tenalty,  and  Imprisonment  in  default 
of  payment.  A  "  penalty  "  under  the  Summary  Jurisdiction  Acts  means  a 
sum  of  money  which  may,  by  the  authority  of  an  Act  of  Parliament,  be 
recovered  from  any  person  in  respect  of  the  contravention  of  a  statutory 
requirement  or  prohibition,  or  be  recovered  as  a  penalty  or  forfeiture  (27  & 
28  Vict.  c.  53,  s.  2).  The  conviction  must  specify  a  period  at  the  expiry  of 
which  the  person  sentenced  shall  be  discharged  from  })rison  altliough  he  has 
not  paid  the  fine  or  penalty  (9  Geo.  iv.  c.  29,  s.  21).  The  amount  of  fine  is 
limited  in  common-law  crimes  by  the  general  powers  of  the  Court  (44  &  45 
Vict.  c.  33,  s.  6  (c)) ;  and  in  statutory  charges,  by  the  provisions  of  the  Act 
contravened,  subject  to  modification.  When  the  respondent  is  convicted  of 
more  than  one  statutory  contravention,  each  of  which  renders  him  liable  to 
a  penalty,  it  is  advisable  to  award  for  each  a  separate  sum  and  alternative 
imprisonment ;  but  this  does  not  appear  to  be  essential,  since  the  High 
Court  has  sustained  "a  conviction  of  two  offences  with  a  cumulo  penalty 
{Prentice,  1883,  5  Coup.  210).  When  the  Act  of  Parliament  contravened 
allows  a  certain  number  of  days  for  payment  of  the  penalty,  the  imprison- 
ment in  the  conviction  nnist  not  be  ordered  to  begin  until  after  such  period 
has  expired  {M'Duncdd,  18G4,  2  M.  407  ;  Bhodes,  1870, 1  Coup.  4G9  ;  Ritcliie, 
1884,  5  Coup.  374).  The  conviction  ought  to  allocate  or  apply  the 
penalty  as  directed  by  the  Act  contravened  {Lamond,  18G0,  22  D.  718 ; 
M'Ccdlum,  1870,  1  Coup.  48G ;  Gait,  1873,  2  Coup.  470 ;  M'Callum,  1896, 
4  S.  L.  T.  No.  208).  When  an  Act  imposes  a  pecuniary  penalty, 
but  gives  no  direction  as  to  its  recovery,  the  more  humane,  and  appar- 
ently the  proper,  course  is  to  award  a  term  of  im])risonment  in  default 
of  payment  {Murray,  1872,  2  Coup.  284 ;  Dincjwcdl,  189G,  2  Adam,  80). 
The  period  of  imprisonment  awarded  in  default  of  payment  of  a  fine  or 
jtenalty,  whether  for  a  common-law  crime  or  a  statutory  contravention, 
nmst  be  fixed  according  to  the  amount  adjudged  to  be  paid,  as  follows: — 
Amount  not  exceeding  10s.,  imprisonment  not  to  exceed  seven  days;  exceeding 
10s.,  but  not  £1,  fourteen  days  ;  exceeding  £l,but  not  £5,  one  month  ;  exceed- 
ing £5,  but  not  £20,  two  mcjuths  ;  exceeding  £20,  three  months  (44  &  45  Vict, 
c.  33,  s.  G  (\j)\Gray,  1889,  2  White,  290).  In  lievenue  or  Customs  prosecutions, 
if  the  sum  adjudged  exceeds  £50,  imprisonment  in  default  of  payment  or 
recovery  by  distress  may  exceed  three,  but  not  six,  months  {ih.  s.  11).     In  a 
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statutory  charge,  the  Court  may  reduce  the  statutory  amount  of  penalty  or 
fine,  and  dispense  with  an  obligation  or  surety  to  keep  the  peace  or  observe 
other  conditions  ;  but  it  cannot  reduce  the  fine  when  the  Statute  imposing 
it  gives  efl'ect  to  tlie  minimum  amount  of  penalty  sti])>dated  for  in  a  treaty, 
convention,  or  agreement  with  a  foreign  State,  and  il  cannot  mitigate  the 
punishment  in  proceedings  taken  under  an  Act  relating  to  any  of  Her 
Majesty's  regular  or  auxiliary  forces  (44  &  45  Vict.  c.  33,  s.  6  (a)).     The 
Court,  in  adjudging  a  sum  to  be  paid,  may  allow  time  for  payment,  direct 
payment  to  be  made  by  instalments,  or  require  security  to  be  found  for  the 
payment  of  the  instalments  (ih.  s.  6  (c)  ).     (r)  Pcmdty  RecoveraUc  hy  Dili- 
gence, e.g.  arrestment,  or  poinding,  or  distress  and  sale.     In  all  proceedings 
under  the  Summary  Jurisdiction  Acts,  where  a  warrant  of  poinding  and 
sale  is  competent,  a  warrant  of  imprisonment  in  default  of  the  recovery  of 
suilicient  goods  is  likewise  competent,  the  term  of  imprisonment  being 
specified  in  the  warrant,  and  regulated  by  the  amount  adjudged  to  be  paid, 
but  not  exceeding  three  months  {ih.  ss.  6  and  8  (1) ).     If  a  statutory  penalty 
is  recoverable  by  poinding  or  distress  and  sale,  arrestment  or  other  sum- 
mary process  of  execution  and  imprisonment  in  default  of  payment  or 
recovery,  the  judgment,  as  a  general  rule,  must  not  order  the  immediate 
imprisonment  of  the  respondent  in  place  of  authorising  execution  l)y  sum- 
mary process  {Murray,  1872,  2   Coup.  284;  Simpson,  1892,  3  AVhite,  167  : 
but  if  it  appears,  at  the  hearing  of  the  case,  that  the  issuing  of  a  warrant  for 
execution  by  summary  process  would  be  inexpedient,  the  Court  may  in  the 
conviction  declare  such  inexpediency,  and  award  immediate  imprisonment 
in  default  of  payment  (27  &  28  Vict.  c.  53,  s.  19,  and  Sched.  K,  No.  G ;  44 
&  45  Vict.  c.  33,  s.  8  {\);  Holland,  1867,  5  Irv.  561;  Murray,  1872,  2 
Coup.  284).     {d)  Admonition.    In  charges  of  petty  offences  at  common  law, 
the  Court  can  dismiss  the  respondent  with  an  admonition.     This  course 
is  not  generally  permissible  in  contraventions  of  Statutes  which  impose 
pecuniary  penalties  ;  and  for  these,  in  the  absence  of  express  authority, — e.g. 
Burgh  Police  (Scotland)  Act,  1892,  s.  483,— a  svmi  of  money  must  be  exacted, 
however  small  {Gardner,  1865,  5  Irv.  13  ;  Doumie,  etc.,  1893,  1  Adam,  80). 
(c)  Caution  for  good  behaviour  or  to  keep  the  peace  for  a  specified  period, 
with  alternative  imprisonment  according  to  the  amount  for  which  security 
is  to  be  found  (44  &  45  Vict.  c.  33,  s.  6).     (/)  Forfeiture  of  nets,  goods,  etc., 
if  authorised  by  the  Act  of  Parliament  contravened  {il.  s.  3).     {g)  Condem- 
nation of  goods  seized  under  the  Eevenue  or  Customs  Acts  {ih.  s.  11).     {h) 
Finding  or  Declaration  in  terms  of  the  Act  contravened  (27  d'  28  Vict.  c. 
53,  s.  18).     {i)  Order  ad  factum  iira^standum,  if  required  by  that  Act  {ih.  s. 
18(7)).     {j)  Prohation  of  good  conduct  (see  First  Offenders  Act).     (A-) 
Private  Whipping  of  boys ;  and  {I)  Detention  in  an  Industrial  or  Eeformatory 
School. 

6.  Award  of  Expenses. — In  complaints  for  the  prosecution  of  a  crime  or 
offence  at  common  law,  no  expenses  are,  as  a  rule,  awarded  to  either  party. 
In  a  complaint  instituted  under  the  Summary  Jurisdiction  Acts  for  the 
recovery  of  a  penalty  (see  5  (?>),  supra),  expenses  cannot  be  awarded  to  or 
against  a  public  prosecutor  unless  the  Statute  under  which  the  prosecution 
is  brought  authorises  such  award  (27  &  28  Vict.  c.  53,  s.  22) ;  but  if  such 
Statute  authorises  an  award  of  expenses  to  him,  the  Court  may  also  award 
expenses  against  him  {ih.  ;  Boss,  1869,  1  Coup.  336;  Walker,  1873,  2  Coup. 
460) ;  while,  in  a  complaint  at  the  instance  of  a  private  complainer,  the 
Court  may,  if  it  think  fit,  award  expenses  to  the  successful  party  {ih.).  In 
every  complaint  for  the  recovery  of  a  penalty,  expenses,  if  otherwise  com- 
petent, may  be   awarded  though  not  prayed  for  {ih.).     If  expenses  are 
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awarded,  the  amount  must  be  stated  in  the  judgment  at  the  time  ot  pro- 
nouncing it,  and  not  at  any  subsequent  time  (ih. ;  44  &  45  Vict.  c.  33,  s.  5). 
They  are  recovered  as  if  they  formed  part  of  the  penalty,  and  the  same 
diUgence  follows  in  default  of  payment  (ib.).  The  costs  and  expenses  are 
regulated  by  the  table  of  fees  in  Schedule  A  annexed  to  the  Act  of  1881 
{ih.  s.  4).  VVhen  a  finding  of  expenses  is  competent,  the  Court  may  find 
such  sum  to  be  due  in  name  of  expenses  as  it  considers  reasonable ;  but  the 
total  expenses  decerned  for  against  each  respondent  must  not  exceed  £3 
when  the  penalties  imposed  upon  him  do  not  exceed  £12;  but  where  the 
penalties  do  not  exceed  £12,  and  it  appears  to  the  Court  that  the  reasonable 
expenses  of  the  complainer's  witnesses,  together  with  the  other  expenses, 
exceed  the  sums  allowed  by  the  Act,  the  Court  may  direct  the  expenses  of 
such  witnesses  to  be  paid,  in  wdiole  or  in  part,  out  of  the  penalty  {ib.  s.  4 ; 
Tough,  etc.,  1886, 1  White,  79  ;  Stewart,  1891,  2  White,  627).  This  statutory 
limitation  docs  not  ajiply  to  an  award  of  expenses  against  the  complainer. 
The  respondent  cannot  be  ordered  to  pay  the  cost  of  diligence  for  recovery 
of  a  penalty  under  an  Act  which  does  not  authorise  recovery  by  diligence 
{Mofat,  1896,  2  Adam,  57). 

7.  Executorial  Matter. — The  w^arrants  necessary  for  carrying  out  the 
sentence  are  embodied  in  the  conviction.  When  the  sentence  has  been 
properly  written  out  and  announced  in  open  Court,  the  executorial  matter 
may  be  completed  within  a  reasonable  time  thereafter  {Hume,  1846,  Ark. 
88 ;  Mackenzie,  1889,  2  White,  253).  If  the  respondent  is  absent  when  a 
judgment  awarding  imprisonment  is  pronounced,  or  if  the  imprisonment  is 
not  to  begin  till  a  later  date,  a  warrant  to  apprehend  and  detain  him  is 
added  to  the  conviction,  otherwise  such  a  warrant  is  unnecessary  {Kinnear, 
etc.,  1868,  1  Coup.  56). 

III.  Authentication. — The  conviction  is  signed  by  the  judge  who 
tried  the  case  and  gave  judgment ;  and  where  there  are  more  than  one  judge 
{c.cj.  in  the  Justice  of  Peace  Court),  it  is  signed  by  such  number  of 
justices,  having  jurisdiction  in  the  matter,  present  at  the  hearing,  and 
concurring  in  the  result  thereof,  as  may  be  required  by  the  Act  contra- 
vened (27  &  28  Vict.  c.  53,  s.  2  (1);  Wilson,  1844,  2  Broun,  231 ;  Bomer- 
ville,  1844,  6  D.  1205;  Finlayson,  1847,  9  D.  701).  In  the  absence  of 
statutory  provision,  at  least  two  justices  must  sign  {Lock,  1850,  J.  Shaw, 
307  ;  Birrell,  1860,  3  Irv.  556;  Leishman,  1877,  3  Coup.  482).  A  Sheriff, 
magistrate,  or  justice  may  sign  a  conviction,  judgment,  warrant,  or  inter- 
locutor outside  his  jurisdiction,  })rovided  the  evidence  and  other  procedure 
necessary  to  support  the  same  shall  have  been  had  before  him  within  such 
jurisdiction  (27  &   28  Vict.  c.   53,   s.   13).     See   Criminal   Prosecution 

(SUiMMAEY). 


Convoy. — See  Marine  Insurance. 


Co-Obligant. — Where  two  or  more  persons  are  debtors  in  one 
obligation,  each  may  l)e  bound  to  give  full  implement,  or  merely  to  con- 
tribute a  proportional  share.  In  the  former  case,  lialjility  is  said  to  be 
in  solidv/in ;  in  the  latter,  pro  rata  {jnirte).  There  is  a  presumption  that 
the  liability  is  ^^ro  ^rita ;  but  this  may  be  rebutted  (1)  by  the  nature  of 
the  prestation;  (2)  by  the  relation  of  the  obligants  inter  se,  or  to  the 
creditor  ;  (3)  by  the  constitution  of  the  debt ;  or  (4)  by  express  agreement. 

(1)  The  obligation  may  consist  in  delivery  of  a  specific  corpus,  or  it 
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rnay  be  in  faciendo  or  in  non  facie ndo.  If  it  cannot  be  performed  in  part, 
eacli  obligant  is  l)oiind  for  the  whole.  Even  although,  tlirough  non-por- 
forrnance,  the  debt  resolves  into  a  claim  of  damages,  the  nature  of  its 
incidence  is  not  changed  {Grott,  1672,  M.  14631 ;  Vurliwjton,  1836,  15  S. 
197).  But  where  there  is  an  alternative  debt,  one  divisible  and  the  other 
not,  and  the  divisible  is  to  take  effect  in  the  event  of  the  indivisible  not 
being  fullilled,  its  implement  can  only  be  required  irro  rata  {Denniston, 
1630,  M.   14630;  M'Laren's  Bell's  Com.  i.  362,  note;    ]5ell,  rrin.  s.  58, 

note). 

(2)  The  following  persons  are  liable  in  nolidum  without  any  express 
agreement  to  that  effect,  viz. :  Partners  for  a  partnership  debt,  joint 
adventurers,  joint  purchasers,  and  generally  all  who,  by  entering  into  any 
transaction  or  series  of  transactions,  come  into  a  relation  of  socii  to  each 
other  (Caniegic,  1672,  M.  14G71 ;  The  Anna,  1680,  M.  14672;  Mushct, 
1710,  M.  14636  ;  M'Girvan,  1725,  M.  14672 ;  Held,  1856,  19  D.  265).  But 
the  mere  fact  of  becoming  a  member  of  a  provisional  committee  infers 
no  such  relation  of  partnership  {Bright,  1851,  3  H.  of  L.  Ca.  341  ;  M'Bivan, 
1857,  2  Macq.  499).  Trustees  are  liable  insolidum  for  engagements  entered 
into  on  behalf  of  the  trust  estate  {Cmmcrcial  Bank  of  Scotland,  1841,  3  D. 
939  ;  Osuxdd's  Trs.,  1879,  6  E.  461,  per  L.  P.  Inglis).  Where  one  co-obligant, 
though  bound  as  principal  debtor,  is  really  cautioner  for  his  co-debtor,  he 
incurs  the  full  liability  of  a  cautioner  {Grant,  1721,  M.  14637).  Joint 
mandants,  in  the  absence  of  a  stipulation  to  the  contrary,  are  bound  in 
solidum  to  their  mandatory,  but  actual  emjiloyment  by  each  must  be 
clearly  proved  {Wcdlcer,  1803,  13  F.  C.  271,  M.  App.  Solidum,  No.  1; 
Wilsons,  Pdrs.,  10  July  1813,  F.  C. ;  Murdoch,  1815,  18  F.  C.  216  ;  Ramsaij, 
1840,  2  D.  1336;  Webster,  1852,  14  D.  932;  M'B\van,  siqmi).  Joint 
delincjuents  are  each  liable  in  solidum  to  make  reparation  to  the  injured 
party  {Smith,  1800,  Hume,  605;  Leslies  Bcprs.,  1851,  14  D.  213  ;  Western 
Bank,  1862,  24  D.  859).  Joint  pursuers  in  an  action  are  similarly  liable 
for  expenses  found  due  to  the  defender  {C.  Sutherland,  1776,  5  B.  S.  439). 
And  tutors  and  curators  are  under  a  solidary  obligation  to  the  pupil  or 
minor  {Guthrie,  1630,  M.  14640 ;  Davidson,  1634,  M.  506  ;  Burnet,  1675,  ]\I. 
14G96;  Sinclair,  1686,  M.  14696). 

(3)  By  the  usage  of  trade,  debtors  in  a  1)111  or  promissory  note  are 
each  bound  for  the  full  sum. 

(4)  Pro  rata  liability  is  usually  expressed  by  such  words  as  "jointly," 
"  conjunctly,"  "  each  for  his  own  share"  {CampMl,  1724,  M.  14626: 
Alexander,  1827,  6  S.  150);  whereas  such  expressions  as  "  conjunctly  and 
severally,"  "as  full  debtors,"  "as  co-principals  and  full  debtors,"  import 
a  liability  in  each  for  the  whole  {Clovcrhill,  1631,  M.  14623  ;  Dunlar, 
1665,  M.  3584;  Clrghom,  1707,  M.  14624;  Commercial  Bank,  supra).  But 
the  mere  use  of  such  a  word  as  "  conj'unctly  "  is  not  conclusive  proof  that 
the  liability  is  only  pro  rata  if  a  solidary  lial)ility  can  be  set  up  {Boyd, 
1649,  1  B.  S.  403;  Wallace,  1671,  1  B.  S.  635;  Camphell,  sxipra;  Sloan, 
1751,  M.  14630).  And  similarly,  the  words  "conjunctly  and  severally" 
have  been  overruled  by  the  subsequent  expression  of  the  deed  {Farquhar, 
1638,  M.  2282).  Lessees  and  feuars  have  sometimes  bound  themselves, 
their  heirs  and  successors,  conjunctly  and  severally.  In  such  cases,  they 
may  undertake  or  lay  upon  others  a  very  serious  burden.  Thus  a  feuar 
lias  made  himself  liable  for  payment  of  the  feu-duty  after  the  subject  had 
passed  to  a  singular  successor  {Dundee  Police  Commissioners,  1884,  11  E. 
586) ;  and  the  representatives  of  a  joint  lessee  have  been  found  liable  for 
the  stipulated  rent  after  the  whole  interest  in  the  subject  had  passed  to 
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his  co-obli^ant  {Burns,  1887,  14  E.  (H.  L.)  20).  But  where  three  feuars  of 
a  coalfield"  bound  themselves  jointly  and  severally  to  pay  all  damages 
caused  through  working  the  coal,  a  singular  successor  in  the  subject  was 
held  only  liable  for  the  damage  caused  "by  himself,  not  by  his  predecessors 
(Baird's  Trs.,  1851,  13  D.  982). 
See  Conjunctly  and  Sevekally. 

Copies  and  Extracts.— The  admissibility  of  official  copies 
and  of  extracts  from  official  records  is  an  exception  to  the  general  rule 
which  requires  the  best  evidence  (see  Best  Evidence  ;  Books),  and  rests 
on  the  ground  that  they  are  prepared  under  the  care  of,  and  are  authentic- 
ated by,  the  proper  public  officials. 

1.  In  the  Case  of  Judicial  Eecords.—OhsevYe  that  the  record  must  be  that 
of  a  Court  recognised  by  law  {Mathers,  1849,  12  D.  433).  In  criminal 
Courts,  extracts  by  the  respective  Clerks  of  Court  are  full  proof  of  previous 
convictions.  It  is  necessary  to  prove  their  validity  or  applicability,  only  if 
challenged  (50  &  51  Vict.  c.  35,  ss.  66,  67).  In  civil  cases,  an  extract 
decree,  °if  in  the  proper  form  and  authenticated  by  the  proper  officer 
{M'Doufjall,  1623,  M.  12180  ;  see  also  Clark,  1816,  1  Murray,  163),  is  pro- 
bative :  and,  if  regular  ex  facie,  it  is  presumed  that  it  is  accurate  and  signed 
as  law'  requires  (Stair,  iv.  42.  10;  Ersk.  iv.  2.  6).  It  may  be  challenged, 
however  on  specific  gi^ounds,  e.g.,  that  it  is  disconform  to  its  warrant 
(Stair,  iv.  1.  45 ;  ih.  42.  10 ;  Dingwall,  1825,  4  S.  246 ;  Svan,  1829,  7  S. 
775),  or  that  it  has  been  issued  prematurely  {Grindlcnj,  1829,  7  S.  493 ; 
ih.  1830,  8  S.  642 ;  Badger,  1844,  17  Sc.  Jur.  53 ;  cf.  Martin,  1685,  2  Bro. 
Supp.  69).  By  Statute,  a  certified  copy  of  an  interlocutor  granting  com- 
mission or  diligence  is  made  equivalent  to  a  formal  extract  (13  &  14  Vict, 
c.  36,  s.  25) ;  and  a  certified  copy  of  an  interlocutor  fixing  the  trial  is  made 
the  warrant  for  citing  witnesses  and  havers  {ih.  s.  43.  So,  too,  in  the 
Sheriff  Court,  16  &  17  Vict.  c.  80,  s.  11).  The  Bankruptcy  Act,  1856, 
pro\ddes  that  a  certified  copy  of  the  act  and  warrant  in  favour  of  the 
trustee  is  to  be  received  as  _^)?"iwi(t  facie  evidence  of  his  title  to  sue  for  and 
recover  debts  due  to  the  bankrupt  (s.  73) ;  and  that  "  all  deliverances  .  .  . 
purporting  to  be  signed  by  the  Lord  Ordinary,  or  by  any  of  the  judges  of 
the  Court  of  Session,  or  by  the  Sheriff,  as  well  as  all  extracts  or  copies 
thereof,  or  from  the  books  of  the  Court  of  Session  or  the  Sheriff  Court, 
purporting  to  be  signed  or  certified  by  any  Clerk  of  Court,  or  extracts  from 
or  copies  of  registers  purporting  to  be  made  by  the  keeper  thereof,  or 
extractor,  shall  be  judicially  noticed  by  all  Courts  and  judges  in  England, 
Ireland,  and  Her  Majesty's  other  dominions,  and  shall  be  received  as  primd 
facie  evidence,  without  the  necessity  of  proving  their  authenticity  or 
correctness,  or  the  signatures  appended,  or  the  official  character  of  the 
persons  signing,  and  shall  be  sufficient  warrants  for  all  diligence  and  execu- 
tion by  law  competent"  (s.  174).  A  certified  copy  of  letters  of  tutory  or 
curatory  is  to  be  held  as  forming  the  basis  of  a  summary  process  (12  &  13 
Vict.  c.  51,  s.  28).  In  appeals  to  the  House  of  Lords,  certified  copies  of 
prints  and  interlocutors  are  admissible  in  the  same  manner  as  were 
extracts  under  the  former  practice  (50  Geo.  iii.  c.  112,  s.  11  ;  1  &  2  Geo  rv^ 
c.  38,  s.  24;  6  Geo.  iv.  c.  120,  s.  26).  On  the  petition,  to  the  Inner  House,, 
of  one  of  the  parties  to  a  cause,  the  Court  directed  the  principal  clerk  to 
certify  a  copy  of  the  proceedings  for  production  in  a  foreign  Court  in  a 
similar  action  between  the  same  parties  (  Walter,  1889,  16  E.  926).  As  to 
the  method  of  obtaining  certified  copies  of  Court  of  Session  proceedings^ 


COPIES  AND  EXTKACTS  289 

and  full  extracts  or  copies  in  SherifT  Court  proceedings,  see  A.  S.  22  Jan. 
187G,  s.  8,  an.l  A.  8.  27  Jan.  18:50,  s.  4. 

It'  it  be  shown  that  an  extract  or  an  exemplification  (as  it  is  frequcnlly 
termed)  of  a  foreign  judgment  is  an  authentic  copy  (see  Dishrow,  1852, 
15  D.  123),  and  that  such  a  copy  would  be  receivable  as  evidence  in  the 
country  where  the  judgment  was  proiiDunced,  it  will  be  equally  icocivable 
here  (Hume,  ii.  355  ;  Sinclair,  17G8,  M.  4542  ;  revd.  1771,  2  I'at.  Ajtp.  253  ; 
Frizdl,  18G0,  22  D.  1176  ;  Wkitchcad,  1801,  23  1).  772;  Stivcn,  1808,  G  M. 
370;  Maitland,  1885,  12  Ii.  899;  Dickson,  ss.  1319-21). 

As  to  tlie  form  and  essentials  of  the  extract,  see  Extract. 

2.  In  the  Case  of  lif(jidi'rs  of  Private  Writings. — Tiie  registration  ui  a 
deed  in  the  l)ooks  of  a  Court  proceeds  in  theor}-  upon  the  order  of  a  judge. 
The  deed  itself  is  the  warrant  of  the  decree;  and,  just  as  in  the  ordinary 
case  of  extract  decrees,  tlie  extract  of  the  deed,  so  recorded,  is  jnobative  no 
less  tlian  is  the  principal ;  save,  indeed,  where  tlie  latter  is  offered  to  be 
improven  (Diekson,  ss.  1130,  121)1)).  It  seems  that,  at  connnon  law,  in 
accordance  with  the  rule  which  requires  the  best  evidence,  the  extract  is 
not  etpiivalent  to  the  principal,  when  the  latter  is  given  back  to  the  ingiver 
(Tait,  192).  Extracts  from  certain  registers  are,  however,  made  admissible 
by  the  Statute,  althougli  the  original  writs  are  not  retained  therein,  e.g. 
extracts  from  the  Register  of  Sasines  (1617,  c.  10,  See  31  &  32  Vict.  c. 
64,  s.  12,  which  provides  that  a  writ  registered  in  the  Eegister  of  Sasines, 
with  an  addition  in  the  warrant  specifying  that  the  writ  is  to  be  registered 
for  preservation,  or  for  preservation  and  execution,  as  well  as  for  publica- 
tion, shall  not  be  redelivered  to  the  ingiver.  By  31  &  32  Vict.  e.  101, 
s.  142,  extracts  of  deeds,  warrants  of  registration,  and  instruments  recorded 
in  the  Iiegister  of  Sasines,  sliall  make  faith  as  the  originals  would  have  done, 
save  where  the  latter  sliall  be  offered  to  be  improven) ;  from  the  Kegister 
of  Inhibitions  and  Interdictions  (1581,  c.  119  (1);  see  31  &  32  Vict.  c.  04, 
s.  10);  from  the  Eegister  of  Probative  Writs  (1698,  c.  4.  These  writs  are 
no  longer  given  back  to  the  ingivers  ;  31  &  32  Vict.  c.  34,  s.  2)  ;  and,  srmhle, 
from  the  Eegister  of  Summons  and  Instruments  of  Interruption  of  Pre- 
scription (1090,  c.  19  ;  see  31  &  32  Vict.  c.  04,  s.  15,  and  Tait,  194).  The 
Act  31  &  32  Vict.  c.  34,  s.  1,  provides  that  writs  given  in  to  be  registered  in 
the  Books  of  Council  and  Session  are  not  to  be  given  out,  except  with  the 
Court's  autliority  (see  Leigh-Bennett,  1893,  20  E.  787).  Certified  extracts 
of  writs  from  the  Eegister  of  the  Great  Seal,  of  which  the  fact  and  date  of 
sealing  have  been  duly  recorded  (49  Geo.  in.  c.  42,  s.  10.  As  to  charters 
from  the  Crown  and  Prince  prior  to  1809,  the  date  of  the  Act,  see  Ersk. 
iv.  1.  22),  and  certified  extracts  from  the  Eegister  of  Crown  Writs  (31  &  32 
Vict.  c.  101,  s.  87),  are  made  probative,  except  in  improbations. 

While  nothing  will  induce  the  Court  to  order  a  public  register  to  be 
sent  out  of  the  country  {Kennedy,  1880,  7  E.  1129,  and  cases  there  cited. 
Contra  E.  of  Fusion,  1883,  11  E.  235),  it  may,  on  full  consideration  of  the 
circumstances,  and  on  conditions,  permit  recorded  documents  to  be  taken 
out  of  its  jurisdiction.  In  several  cases,  one  of  the  conditions  imposed  was 
that  an  extract  of  the  deed,  duly  authenticated,  should  be  lodged  in  its  stead 
(Dunlop,  1861,  24  D.  107;  Macdonald,  1877,  5  E.  44;  see  Zeigh-Bcnneti, 
ut  supra). 

Extracts,  where  the  ori>aiial  doeuiuents  are  in  the  custodv  of  the  Lord 
Clerk-Eegister,  are  sufficient  to  meet  the  reipiirements  of  A.  S.  19  Feb.  1841, 
s.  19,  as  to  the  production  of  documents  {Maclean,  1801,  23  D.  1202). 

As  to  the  competency  of  extracts  to  satisfy  production  in  actions  of 
reduction-improbation,  see  Eeduction. 

VOL.  in.  19 


290  COPYEIGIIT  (LITEEAEY  AND  AETISTIC) 

3.  Certified  and  Examined  Copies  of  Writi^ifjs  in  Oficial  Records  or 
Custody  are  in  many  cases  made  evidence  by  Statute  (see  Dickson,  ss, 
13l:5-i8.  As  to  England,  see  U  &  15  Vict.  c.  99,  and  Taylor,  ss.  1599 
sqqX  In  the  absence  of  such  enactment,  the  genuincss  and  accuracy  of 
the  copy,  if  it  be  admissible  on  one  or  other  of  the  recognised  grounds  (see 
Best  Evidence  ;  Books),  must  be  proved  bv  a  witness  who  has  compared 
it  with  the  original  {Danhar,  1820,  2  Bli.'sSl;  Kay,  1832,  10  S.  831); 
e.g.  a  copy  of  the  Rotuli  Scoticc  must  be  so  proved  (Craicford  and  Lindsay 
Peerage,  2  H.  L.  534,  547). 

See  below  as  to  certified  copies  from  the  books  of  a  foreign  notary. 

4.  Notarial  Cajries  of  Documents,  unless  made  evidence  by  Statute, 
are  excluded,  under  the  rule  whicli  requires  the  best  evidence.  But 
a  certified  copy  from  the  books  of  a  foreign  notary  has  been  admitted, 
where,  according  to  the  lex  loci  contractus,  the  deed  itself  was  retained 
in  his  register '(Zrn?iw?r7/07i,  1627,  M.  4443;  Davidsons,  1682,  M.  4444. 
Cf.  Lady  Bo'jhaU,  1688,  3  Bro.  Supp.  609.     See  Best  Evidence). 

5.  Copies  of  Acts  of  Farliament. — Public  Statutes  (see  Statute)  require 
no  proof.  In  case,  however,  of  any  question  as  to  their  terms,  these  may 
be  proved  by  copies  bearing  to  be  printed  by  the  Queen's  Printers  (41 
Geo.  III.  c.  90,  s.  9).  If  tlie  accuracy  of  the  copy  be  impugned,  the  true 
reading  may  be  proved  by  persons  who  have  compared  it  with  the 
Parliament  EoU  (Dickson,  s.  1106;  Taylor,  s.  1523).  The  Legislature  has 
enacted  that  every  Act  passed  after  the  year  1850  shall  be  a  public  Act, 
and  shall  be  judicially  noticed  as  sucli,  unless  the  contrary  is  expressly 
provided  by  the  Act  (52  &  53  Vict.  c.  63,  s.  9).  A  local  and  personal,  or 
private,  Act  passed  before  that  date,  and  containing  no  clause  declaring  it 
public,  or  passed  after  that  date,  and  containing  a  clause  declaring  it  not 
to  be  public,  must  in  strictness  l)e  proved  by  a  copy  sworn  to  have  been 
collated  with  the  Parliament  EoU  (Dickson,  s.  1105  ;  Taylor,  ih. ;  Bell,  Prin. 
s.  2208). 

[Dickson,  Evidence,  1106,  1285-1323;  Kirkpatrick,  Digest,  ss.  80-3, 
117  d  scq.] 

See  13EST  Evidence  ;  Eegisteation  of  Births,  etc.  ;  Eegistuy  of  Ships  ; 
Tkansumpt. 


Copyright  (Literary  and  Artistic).— The  word  copy- 
right is  somewhat  loosely  used  by  legal  authorities  to  comprehend  two 
distinct  kinds  of  rights:  (1)  the  right  of  property  which  an  author 
or  composer  has  in  an  unpublished  production  ;  (2)  the  exclusive  privi- 
lege, after  publication,  of  multiplying  copies  of  the  same.  Strictly 
speaking,  copyriglit  should  only  include  the  latter ;  but  the  two  kinds 
of  rights  are  so  closely  connected  that  it  is  convenient  to  treat  them 
together. 

It  was  only  after  the  invention  of  printing  and  engraving  that  questions 
of  copyright  arose.  Tliere  is  no  trace  of  them  in  the  Eoman  law.  It  con- 
cerned itself  solely  \\\i\\  the  property  in  the  parchment  or  tablet  upon 
which  anything  was  written  or  painted  {Inst.  ii.  1.  33  and  34). 

Copyright  is  a  right  difficult  to  grasp  and  troublesome  to  define. 
Lawyers  have  differed  greatly  as  to  its  nature,  and  whether  it  exists  at  all 
at  common  law.  The  result  is  that,  altliough  tlierc  may  exist  some  right, 
the  common  law  has  been  unable  to  define  it,  and  copyright,  for  all  practical 
purposes,  is  the  creature  of  Statute  (see  Bell,  Com.  i.  108,  109  ;  opinion  of 
Ld.  Gifford  in  Tennyson,  1871,  43  Sc.  Jur.  278). 
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I.    rilOl'KKTV    IN    UxrULiLISlIED   'WoinvS, 

There  can  bo  no  duuhL  of  tlie  absolute  riglit  of  property  in,  ami  the 
uncontrolleil  ri^ht  of  diyposal  of,  an  author's  unpublished  compositions.  So 
long  as  the  productions  of  his  brain  remain  undisclosed  to  the  world, 
tlie  absolute  right  of  disposal  remains  in  the  author.  lUt  is  entitled  to  tlie 
full  control  of  them  up  to  the  moment  of  publication  (Bell,  Cum.  i.  IIG; 
Jeffen/s,  1854,  4  II.  L  Kep.  9G2  ;  Cuird,  1885,  13  R.  2:J,  opinion  of  L.  P.  Inglis, 
at  p.  o'.i).  The  creditors  of  an  aulhor  or  composer  cannot  compel  him  to 
publish  or  reproduce  for  their  benelit  (Bell,  Com.  i.  119).  The  absolute 
right  of  an  author  extends  to  his  representatives  or  assignees  {DuLc  of 
Qiu'cmherri/,  1758,  2  Eden,  ;;20). 

In  England,  the  right  of  an  autlior  to  an  injunction  prohibiting  the 
publication  of  his  uniiublishcd  works  is  based  solely  on  his  right  of 
property  (Copinger,  p.  47  ;  Bell,  Com.  i.  118  ;  Suufhc^/,  1817, 2  Mer.  4:35  ;  'Fri7ice 
Albert,  1849, 18  L.  J.  (N".  S.)  Ch.  120),  unless,  where  there  is  no  right  of  pro- 
perty, the  |)ublication  can  be  shown  to  be  a  breach  of  trust  or  a  breach  of 
contract  (Bell,  Com.  i.  117  ;  Copinger,  p.  50;  Morison,  1851,  9  Hare,  241; 
Tuck,  1887,  19  Q.  B.  D.  G29,  Go5,  G;39  ;  Pollard,  1888,  40  Ch.  D.  345).  In 
Scotland,  tlie  Courts  have  power  by  interdict  to  restrain  a  publication  on 
the  ground  that  it  would  be  an  injury  to  reputation  or  private  feelings 
(Bell,  Com.  i.  IIG  ;  Caddcll,  1804,  Mor.  Literary  Property,  App.  13).  It  has 
been  ruled  in  England,  tliat  if  an  unpublished  work  be  of  an  immoral  or 
blasphemous  tendency,  the  author  has  no  riglit  of  property  in  it.  The 
unauthorised  publication  of  such  a  work  will  not  found  a  claim  for 
damages,  and  cannot  be  restrained  by  injunction  {Southcy,  supra,  and  Dr. 
Pricsilcifs  case,  there  referred  to,  at  p.  437).  This  does  not  appear  to  be  the 
law  of  Scotland  (Bell,  Com.,  i.  119);  and  Lord  Eldon's  decision  in  Sov.thcijs 
case  has  been  the  subject  of  adverse  criticism  in  England  (Campbell,  Lives 
of  the  Chancellors,  x.  254;  Copinger,  p.  87).  Giving  or  lending  any 
literary  composition  or  work  of  art  for  a  special  purpose  under  a  contract, 
or  under  any  trust,  does  not  authorise  the  recipient  to  reproduce  or  jtublish 
{Mcujall,  18G2,  1  H.  &  C.  148).  This  extends  to  limited  publication,  such 
as  a  lecture,  where  the  delivery  is  lujt  public  (Abcrncthi/,  1824,  1  H.  &  Tw. 
28 ;  Caird,  1887,  14  R.  (H.  L.)  37,  L.  R.  12  App.  Ca.  326). 

In  the  case  of  private  letters,  the  property  in  the  actual  letters  is  in  the 
receiver,  but  the  sender  retains  the  right  of  prohibiting  their  publication, 
and  this  right  extends  to  his  representatives.  In  the  case  of  Cadell 
(1804,  Mor.  Literary  Property,  App.  13),  the  recipient  of  Robert  Burns's 
"  Letters  addressed  to  Clarinda,"  and  her  publisher,  were  interdicted,  on 
the  application  of  Burns's  representatives,  from  publishing  some  of  the 
letters.  The  Court  proceeded  upon  the  ground  "  that  the  communication 
in  letters  is  always  made  under  the  implied  confidence  that  they  shall 
not  bo  published  without  the  consent  of  the  writer,  and  that  the  repre- 
sentatives of  Burns  had  a  sufficient  interest,  for  the  vindication  of^his 
literary  character,  to  restrain  this  publication."  (See  also  Pope,  1741, 
2  Atk.  341 ;  Thompson,  1774,  Amb.  73.7 ;  Pari  of  Lytton,  1884,  52  L.  T. 
121).  In  England,  the  right  of  the  sender  of  letters  to  restrain  publication 
seems  to  be  absolute  {Gcc,\Sl^,  2  Swans.  402).  It  is  doubtful  if  this  is  so  in 
Scotland.  The  granting  of  interdict  in  Scotland  is  always  in  the  discretion  of 
the  Court.  In  White  (1881,  8  R.  89G),  an  application  for  interdict  by  one  of 
the  parties  to  correspondence  was  refused  where  it  was  proposed  to  prhit  the 
correspondence  for  private  circulation.  Although  the  printing  in  this  case 
was  for  private  circulation  only,  the  principles  laid  down  would  seem  to 
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apply  even  where  the  publication  is  to  be  general,  if  it  is  for  the  informa- 
tion of  the  public  as  to  facts  in  a  controversy  l)etween  the  parties.  White 
was  decided  expressly  on  the  ground  that  no  question  of  litcrarij  'property 
arose  in  it.  Tlie  editor  of  a  newspaper  may  not  publish  a  letter  sent  to 
him  for  publication,  if  the  writer  previously  expresses  a  desire  to  withdraw 
it  {Davis,  1855,  17  D.  IIGG).  An  exception  to  the  writer's  riglit  of  restrani- 
ing  publication  occurs  wliere  the  production  of  letters  is  required  in  a 
Cmirt  of  Justice  (Bell,  Com.  i.  117,  and  opinion  of  Ld.  Eldon  in  Gee, 
at  p.  427  ;  Hopkinson,  1867,  L.  E.  2  Ch.  447 ;  Dickson,  Evidence,  ss.   1367, 

1376).  ^  •         .      1 

AVhat  constitutes    publication  is  discussed  under   the   various   heads 

of  published  works. 

IT.  CoPYEiGHT  IN  Published  Works. 


1.  Books. 

2.  Lectures. 

3.  Drama. 

4.  Music. 

5.  Fine  Arts. 

6.  Colonial  Copyright. 

7.  International  Copyright. 

] 

.     BOOKS. 

Statutes. 

15  Geo.  III.  c.  53  (The  Copyright  Act,  1775). 
5  &  6  Vict.  c.  45  (The  Copyright  Act,  1842). 
39  &  40  Vict.  c.  36,  ss.  42,  44,  45,  152  (Customs  Consolidation  Act, 

1876). 

49  &  50  Vict.  c.  33,  s.  8  (International  Copyright  Act,  1886). 
52  &  53  Vict.  c.  42,  s.  1  (Eevenue  Act,  1889). 

For  more  than  two  centuries  after  the  invention  of  printing,  the  right 
to  print  books  was  regulated  in  Scotland  by  an  exercise  of  the  Eoyal 
prerogative,  the  Estates  of  Parliament  occasionally  interposing  their 
authority,  as  in  the  Act  1540,  c.  127.  In  England,  the  Crown  exercised  a 
similar  power,  and  Parliament  intervened  in  a  like  manner  (13  &  14 
Chas.  II.  c.  33).  But  it  was  not  until  1709  that  permanent  statutory 
protection  was  given  to  an  author's  copyright.  In  that  year  an  Act 
(8  Anne,  c.  19)  was  passed  which  applied  to  England  and  Scotland  both. 
By  it  copyright  was  given  to  an  author  or  his  assignees  for  a  term  of  fourteen 
years  from  tlie  date  of  first  publication,  with  another  fourteen  years  should 
the  author  be  alive  at  the  end  of  the  first  term. 

The  question  was  formerly  much  agitated  whether  there  is  copyright  at 
common  law,  or  whether  copyright  is  the  mere  creature  of  Statute. 

In  England,  during  the  last  century,  the  bulk  of  legal  opinion  was  in 
favour  of  a  common-law  right  in  perpetuity  (see  Millar,  1769,  4  Burr. 
2303  ;  Donaldson,  1774,  4  Burr.  2408).  In  the  latter  case,  although  the 
existence  of  the  common-law  right  was  affirmed,  it  was  held  by  the  House 
of  Lords,  in  accordance  with  the  opinion  of  a  majority  of  all  the  judges, 
that  that  riglit  had  been  taken  away  by  the  wording  of  the  Statute  of 
Anne,  which  declared  that  copyright  should  exist  for  a  certain  term  of 
years  ''and  no  longer."  The  existence  of  any  common-law  right  was, 
however,  denied  by  several  judges  and  by  the  three  Law  Lords  in  Jefferys 
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(1854,  4  II.  L.  Rep.  815).  In  ScfjLluiid,  tlic  conimon-law  ri;^lit  was 
emphatically  denied  {Mulvintcr,  1748,  Mow  8295;  1751,  1  I'at.  488; 
Hinton,  1773  Mor.  8307).  In  the  case  of  Hinton,  the  common-law  right 
was  only  afhrmed  by  one  judge — Ld.  M(jnboddo — and  denied  by  eleven 
(see  0])inions  of  some  of  the  judges  in  the  report  of  Cadddl,  5  Rat.  505,  and 
separate  re})ort  Ity  James  Uuswell). 

The  period  of  endurance  of  copyright  was  altered  and  extended  by  54 
Geo.  III.  c.  150,  s.  4;  l)ut  Inith  this  Act  and  the  Statute  of  Anne  were 
repealed  by  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45). 

In  the  Act  of  1842  a  book  is  delined  as  including  "every  volume,  part 
or  division  of  a  volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separately  published."  Music,  maps,  charts,  and  plans 
may  be  the  subject  of  copyright  under  the  Dramatic  and  ^Musical  and 
Fine  Art  Copyright  Acts  (see  infra,  pp.  ;]05,  307),  as  well  as  the  subject 
of  literary  copyright  under  this  Act. 

What  may  he  the  Subject  of  Copyright  ? — In  the  first  place,  the  work  must 
be  original  ( White,  1890,  18" R.  223).  There  can  be  no  copyright  in  a  mere 
reprint.  Although  there  is  no  copyright  in  ideas,  there  may  be  in  words 
(see  the  American  cases  of  Perris,  1878,  99  U.  S.  (9  Otto)  074;  and  L'aker, 
1879,  101  U.  S.  (11  Otto)  99).  Although  there  is  no  copyright  in  news, 
there  is  in  the  form  in  which  it  is  published  (Walter  (1892),  3  Ch.  489; 
but  see  Exchange  Telegraph  Co.  (1890),  1  Q.  B.  147).  There  is  no  copy- 
right in  an  opinion,  but  there  is  in  the  mode  of  its  expression  (Chilton 
(1895),  2  Ch.  29).  (2)  The  work  must  come  within  the  definition  in  the 
Statute.  A  piece  of  cardboard  cut  so  that,  when  held  up  to  the  light,  it 
cast  a  shadow  resembling  the  well-known  picture  "  Ecce  Homo,"  accom- 
panied 1)V  a  slip  of  paper  with  a  verse  of  non-copyright  poetry,  was  held  not 
to  be  en^titled  to  copyright  (Cable,  1882,  52  L.  J.  Ch.  107  ;  contrast  Jlilde- 
sheimer,  1891,  64  L.  T.  452).  The  printed  face  of  a  barometer  was  held 
not  to  be  within  the  definition  (Davis,  1885,  52  L.  T.  539);  nor  a  cardboard 
pattern-sleeve  for  ladies'  dresses  with  descriptive  words  printed  upon  it 
(Hollbirake  (1894),  3  Ch.  420).  (3)  The  work  does  not  require  to  be  literary 
in  character.  "  The  Act  does  not  confine  the  privilege  to  works  of  literary 
merit.  On  the  contrary,  mere  compilation  and  arrangement,  as  in  a  court 
calendar,  or  an  almanac, — the  mere  results  of  inquiry,  as  in  a  road-book  or 
guide-book, — and  so  on,  may  be  the  subjects  of  copyright"  (per  Ld.  Deas  in 
Maclean,  1858,  20  D.  at  p.  1 163).  Thus  there  has  been  held  to  be  copyright 
in  letters  (Caddcll,  1804,  ]\Ior.  Literary  Property,  App.  13) ;  Bodslei/,  1775, 
Mor.  Literary  Property,  App.  1);  in  a  road-book  (Taylor,  1776,  Mor. 
8308);  in  a  book  ot  legal  styles  (Akxanclcr,  1847,  9  D.  748);  in  schovl-boohs 
for  children  (Lcnnie,  1843,  5  D.  416);  in  a  list  of  imports  and  exports  of 
goods,  called  the  "Clyde  VAW  of  Entrv  "  (Maclean,  1858,  20  D.  1154);  in  a 
directory  (Kelly,  1860,  L.  R.  1  Eq.  097 ;  Morris,  1870,  L.  R.  5  Ch.  279) ;  in 
a  trade  catcdogue  (Ilothcn,  180:'.,  1  Hem.  &  I\L  003;  Maple,  1882,  L.  R. 
21  Ch.  Div.  3)09);  in  the  headings  and  arrangement  of  a  series  of  advertise- 
ments (Lamb,  1892,  3  Ch.  462);  in  a  trade  price-list  (Harpers  Limited,  1892, 
20  R.  133;  contrast  White,  1890,  18  R.  223);  in  a  gazetteer  (LcvAs,  1839, 
2  Beav.  0);  in  a  railway  time-table  (Leslie,  1893,  20  R.  1077,  21  R.  (H.  L.) 
57:  (1894)  App.  Ca.  335).  (4)  Rut  to  entitle  to  copyright  there  must  be 
independent  labour  and  original  work  of  some  sort  on  the  part  of  the 
compiler  (see  opinion  of  Lord  Herschell  in  Leslie,  supra). 

The  rule  is  laid  down  in  England,  that  there  cannot  be  cojiy right  in  an 
immoral,  blasphemous  or  libellous  publication  (Stoehdale,  1820,  5  B.  &  C. 
173;  Lawrence,  1822,  1  Jacob,  471,  and  cases  at  p.  474;  Dodson,  Solicitors' 
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Journal,  18S0,  p.  572).  There  is  no  authority  in  Scottish  law  on  this  point. 
Should  the  question  arise,  the  law  would  probably  lie  held  to  be  the  same  as 
in  England  (see  Macfarlane,  1883,  10  R  801,  opinion  of  L.  P.  Inglis,  at  p. 
807),  notwithstanding  the  difficulty  of  applying  the  doctrine  (see  Campbell, 
lives  of  the  Chanecllors,  x.  254,  and  Story,  Equity  Jurisprudence,  s.  938).  An 
iuterestincr  case  inYolvinij  this  question  was  decided  in  the  Sheriff  Court  of 
Lanarkshire  (Hopps  v.  Zo7if/,  cited  in  Copinger,  p.  94 ;  reported  Thnes,  26 
Feb.  1874,  and  Minhurgh  Coiirant,  27  Feb.  1874).  There  is  no  copyright 
in  a  book  that  is  a  fraud  upon  the  public  {Wr'Kjltt,  1845,  1  C.  B.  893; 
Macfarlane,  supra). 

There  may  be  copyright  in  part  of  a  work,  without  right  to  the 
whole  (Lamb,  1893,1  Ch.  218).  The  author  of  notes  on  a  work  which  is 
itself  beyond  the  term  of  monopoly,  has  property  in  those  notes  (Bell,  Ccm. 
i.  122  :  Blacl;  1870,  9  M.  341,  and^cases  there). 

Each  new  edition  may  be  the  subject  of  copyright  if  the  additions  and 
alterations  are  substantial  (Murray,  1852,  1  Drew.  353 ;  Black,  supra ; 
Thomas,  1886,  33  Ch.  D.  292.  But  see  Rcdderwicl;  1841,  3  D.  383). 
"What  amounts  to  sufficient  change  to  entitle  a  new  edition  to  fresh  copy- 
right is  a  question  of  fact  in  each  case.  "  Questions  of  great  nicety  and 
difficulty  may  arise  as  to  how  far  a  new  edition  of  a  work  is  a  proper 
subject  of  copyright  at  all ;  but  that  must  always  depend  upon  circum- 
stances. A  new  edition  of  a  book  may  be  a  mere  reprint  of  an  old  edition, 
and  plainly  that  would  not  entitle  the  author  to  a  new  term  of  copyright 
running  from  the  date  of  a  new  edition.  On  the  other  hand,  a  new  edition 
of  a  book  may  be  so  enlarged  and  improyed  as  to  constitute  in  reality  a 
new  work,  and  that  just  as  clearly  will  entitle  the  author  to  a  copyright 
running  from  the  date  of  the  new  edition"  (per  L.  P.  Inglis  in  Blade,  supra, 
at  p.  343).  Lord  Deas,  in  BlacJc  {supra),  was  of  opinion  that  the  alteration 
of  one  vjorcl,  if  an  important  word,  might  be  enough. 

As  to  ahridgments,  the  law  of  England  seems  to  permit  almost  any 
abridgment  of  a  copyright  work,  if  it  be  a  fair  abridgment  and  not 
merely  colourable  {Gules,  1740,  2  Atk.  141 ;  Dodsley,  1761,  Amb.  402  ;  Nevj- 
lerry,  1774,  Lofft,  775  ;  Irat  see  Tinsley,  1863, 1  Hem.  &  M.  747,  and  Dickens, 
1844,  8  Jur.  183).  This  has  been  followed  in  the  United  States  (Scrutton, 
133),  where  the  state  of  the  law  has  been  the  subject  of  seyere  comment 
(Curtis  on  Copyrvjht,  quoted  in  Copinger,  p.  228).  It  is  doubtful  if  a  rule 
which,  when  stretched  as  far  as  it  has  been  in  England  and  America,  seems 
to  be  contrary  to  sound  principle,  would  be  followed  in  Scotland.  In  the 
only  reported  case  on  the  subject  {Murray,  1785,  ]\Ior.  8309),  an  abridg- 
ment was  found  to  be  an  infringement  of  copyright.  Prof,  l^ell  {Com.  i. 
121)  giyes  his  countenance  to  the  abridger's  right. 

There  may  be  copyright  in  a  translation  {Wyatt,  1814,  3  V.  &  B.  77 ; 
Murray,  1852,  1  Drew.  353).  For  international  law  as  to  translations,  see 
infra,  p.  313.  In  law  reports,  copyright  exists  in  the  ru])rics  {Buttcr^corth, 
1801,  5  Yes.  709 ;  Su:ect,  1855,  16  C.  B.  459),  but  not  in  the  opinions  of  the 
judges.  (This  has  been  specially  decided  in  America — Banks,  1888,  128 
U.  S.  244,  and  cases  there.) 

As  a  general  rule,  there  cannot  be  copyright  in  the  title  or  name  of  a 
book  {Maxwell,  1867,  L.  P.  2  Ch.  307;  Dicks,  1881,  L.  P.  18  Ch.  D.  76, 
93).  P>ut  it  is  thought  there  might  be,  if  there  were  something  decidedly 
original  in  the  arrangement  of  words  which  form  the  title.  The  un- 
authorised appropriation  of  the  title  of  a  book  or  newspaper  is  more  of  the 
nature  of  an  infriniiement  of  a  trade  name,  or  it  is  a  common-law  fraud,  and 
may  be  interdicted  {Bdinhiryh    Correspondent,   1822,    1    S.  (N.   E.)   407  ; 
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Constallc,  1824,  3  S.  215;  Chappcll,  1855,  2  Kay  &  J.  117;  Mdzlcr,n"i^, 
L.  R  8  Ch.  U.  606 ;  Dicks,  supra  ;  Walter,  1885,  54  L  J.  Ch.  1059 ;  ,S'c/iore, 
1886,  L.  R  X.S  Ch.  D.  546;  L'urthwick,  1888,  L.  It.  'M  ch.  D.  449;  Licensed 
Victuallers'  Newspaper  Co.,  1888,  L.  R.  :38  Ch.  D.  i:39). 

If  it  were  not  for  the  Copyright  Act,  pubUeation  of  a  book  would 
amount  to  abandonment  of  it  to  the  world,  and  consequently  there  would 
be  complete  loss  of  copyright.  So,  to  entitle  a  book  to  the  benefit  of  the 
Act,  there  must  not  have  been  prior  publication,— that  is  to  say,  the  first 
publication  must  Ije  in  the  British  dominions  {lluutLctUje,  1868,  L.  R.  o  H.  L. 
100;  Act  1886,  s.  8;  but  see  licid,  1886,  2  T.  L.  R  790),  or  in  a 
country  publication  in  which  secures  copyriglit  in  the  United  Kingdom 
under  the  International  Copyright  Acts.  If  there  is  prior  publication, 
copyright  will  be  lost.  Simultaneous  publication  in  this  country  and 
abroad  will  not  ait'ect  copyright  in  tlie  United  Kingdom. 

To  constitute  publication,  there  must  be  public  circulation.  Private 
circulation  is  not  sufficient  {White,  1819,  2  B.  &  A.  298;  Frincc  Albert, 
18  L.  J.  (N.  S.)  Ch.  120).  Delivery  of  a  lecture  to  a  limited  audience  is  not 
publication  {Caird,  1887, 14  R.  (II.^L.)  37 ;  L.  R.  12  App.  Ca.  320,  and  cases 
there).  Transmission  of  news  by  means  of  tape-telegraph  machines  to 
subscribers,  under  a  contract  that  thev  will  not  copy  it,  is  not  publication 
{Exchamje  Telegraph  Co.  (1896),  1  Q.  B.*147). 

The  main  provisions  of  the  Act  of  1842,  which  extends  to  all  the 
British  dominions  (s.  29),  relative  to  literary  copyright,  are  as  follows: — 

Copyright  in  a  book  published  in  the  lifetime  of  its  author  endures  for 

WHICHEVER  MAY  BE  THE  LONGER  OF  THE   TWO  FOLLOWINO  TERMS:   (1)  THE  LIFE 
OF  THE  AUTHOR  AND  A  FURTHER  TERM  OF   SEVEN  YEARS  ;   (2)  FORTY-TWO  YEARS 

FROM  PUBLICATION.     In  the  case  of  a  book  published  after  the  death  of  its 
author,  the  proprietor  of  the  MS.  and  his  assigns  have  copyright  in  it  for  a 
term  of  forty-two  years  from  publication  (s.  3).     Provided  the  first  publica- 
tion of  his  work  be  in  the  British  dominions,  every  British  subject  may 
acquire  copyright  whether  he  is  resident  in  the  British  dominions  or  not 
(Copinger,   p.    121;    Act   1886,  s.    8).     There  is   a   question   as   to   what 
circumstances  are   necessary  to   enable   an  alien  to   acquire   copyright  in 
the    United   Kingdom,   apart   from   copyright    conventions.      The    better 
opinion  seems  to  be  that  his  rights  are  co-extensive  with  those  of  a  British 
subject  {Ruutlahje,  1868,  L.  R.'3  H.  L.  100,  opinions  of  Lords  Cairns  and 
AVestbury;  Stephen,  Diij.  CojJijright  Com.  Rep.  1878,  p.  Ixix,  note;  33  &  34 
Vict.  c.  14,  s.  2;  Scrutton,  pp.    120-22).     If  this  opinion  is  sound,  Jefferys 
(1854, 4  H.  L.  P.ep.)  can  no  longer  be  considered  an  autlmrity.     Residence  m 
the  British  dominions,  coupled  with  publication  in  the  British  dominions,  in 
any  case  gives  copyright  {Houtlahie,  supra,  and  Act  1886,  s.  8).     The  Judicial 
Committee  of  the  Privy  Council,  on  complaint  that  the  proprietor  of  the 
copyright  in  any  book,  after  the  death  of  its  author,  has  refused  to  allow  its 
publication,  mav  grant  a  licence  for  repubhcation  (s.  5).     A  copy  of  every 
book  published  in'^the  United  Kingdom,  and  of  every  subsequent  edition,  with 
additions  or  alterations,  must  be  delivered  to  the  following  libraries,  viz. : 
British  Museum  ;  Bodleian,  Oxford  :  Public  Library,  Cambridge  :  Advocates, 
Edinburgh  ;  Trinity  College,  Dublin  :  tiie  precise  rules  as  to  the  delivery  of 
books  to^  the  libraries  are  set  forth,  sees.  6-10.     A  register  book  is  kept  at 
Stationers'  Hall,  open  to  public  inspection  upon  paying  a  fee  of  a  shdhng, 
wherein  may  be  entered  the  proprietorship  in  the  copyright  of  books  and 
assignments  thereof.     A  certified  copy  of  any  entry,  to  be  had  for  five 
shillings,  is  to  be  received  in  evidence  in  all  Courts,  and  is  primd  facte  proof 
of  wluS  it  expresses,  but  may  be  rebutted  (s.  11)  {Jeffreys,  1856,  18  D.  906 ; 
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affd.  H.  L.  1859,  3  Macq.  611).  False  registration  is  a  misdemeanour  (s.  12). 
The  title  of  the  book,  the  time  of  first  publication,  the  name  and  place  of 
abode  of  the  publisher,  and  the  name  and  ])lace  of  abode  of  the  proprietor  of 
the  copyright,  must  be  entered  (s.  13).  Tlie  time  of  first  publication  must 
be  the  true  time — a  statement  of  the  time  of  publication  of  a  third  edition 
will  not  do  {Thomas,  1886,  L.  R.  33  Ch.  D.  292).  Not  only  the  month  but 
the  day  must  be  stated  (Mathieson,  1868,  L.  R.  7  Eq.  270).  Registration 
cannot  precede  publication  (Henderson,  1877,  5  Ch.  D.  892).  Registration  is 
not  compulsory,  and  copyright  exists  without  it ;  but  no  action  can  be  main- 
tained without  previous  registration  (s.  24).  It  can  be  effected  any  time 
before  an  action  is  raised,  even  after  the  infringement  complained  of 
(Gouhaud,  1877,  36  L.  T.  704).  If  any  person  thinks  himself  aggrieved  by 
any  entry,  he  may  apply  to  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice  for  an  order  tbat  such  entry  may  be  expunged  or  varied.  For  "  a 
person  aggrieved,"  see  Graves'  case,  1869,  L.  R.  4  Q.  B.  715.  A  person  may 
employ  another  to  write  a  book,  or  any  portion  thereof,  upon  the  terms  that 
the  copyright  shall  belong  to  such  employer,  in  which  case  he  has  the  same 
right  as  the  author,  provided  the  author  is  paid  for  the  copyright  (s.  18). 
It  is  laid  down  that  a  contract  to  pay  is  not  enough  {Ricliardson,  1851, 
1  Sim.  N.  S.  336  ;  Trade  Auxiliary  Co.,  1889,  L.  R.  40  Ch.  D.  425).  But  the 
words  "paid  for,"  the  first  time  they  occur,  in  sec.  18,  cannot  be  gram- 
matically construed.  Even  if  the  author  is  paid,  it  must  be  clear  that  the 
terms  were  that  the  copyright  is  to  belong  to  the  employer  {Wedtcr,  1881, 
L.  R.  17  Ch.  D.  70S).  Whether  there  has  been  such  an  agreement,  and 
what  are  its  terms,  is  a  question  of  fact  which  may  be  proved  by  parole 
(see  Bishop  of  Hereford,  1848,  IG  Sim.  190  ;  Trade  Auxiliary  Co.,  sujyra  ;  and 
Lamb  (1893),  1  Ch.  218).  In  the  case  of  articles  in  reviews,  magazines,  or 
other  periodicals,  where  the  proprietor  has  the  copyright,  he  cannot  publish 
such  articles  in  a  separate  form  without  the  author's  consent,  and  the  copy- 
right reverts  to  the  author  after  twenty-eight  years.  An  author  may  reserve 
the  right  of  publishing  separately  (s.  18).  In  the  absence  of  agreement 
(express  or  implied),  it  would  appear  that  the  author  has  the  copyright 
(Scrutton,  p.  123).  For  what  is  publication  in  a  separate  form,  see 
Mayheir,  I860, 1  John.  &  H.  312  ;  Smith,  1863, 4  Gif.  632  ;  Johnson  (1894),  3 
Ch.  663.  The  proprietor  of  a  copyright  in  an  encyclopa;dia  magazine  or 
book  published  in  parts,  obtains  the  benefit  of  registration  at  Stationers' 
Hall  by  registering  the  publication  of  the  first  number  or  j)art  (s.  19) 
{Henderson,  1876,  L.  R.  4  Ch.  D.  163).  This  extends  to  newspapers  {Cate, 
1889,  L.  R.  40  Ch.  D.  500),  to  a  contribution  in  parts  to  a  periodical,  where 
the  author  has  not  parted  with  the  coy^yright  {Johnson,  supra),  and  to  a 
monthly  time-table  {Leslie,  1893,  20  R.  1077). 

Copyriglit  is  personal  or  moveable  estate  (s.  25).  There  may  be  joint 
ownership  of  copyright  {Trade  Avxiliary  Co.,  1888,  L.  R.  40  Ch.  D.  425). 

Assignation. — Assignation  of  copyright  may  be  made  by  entry  in  the 
register ;  and  an  assignment  so  entered  is  as  effectual  as  if  made  by  deed 
(s.  14).  In  England,  an  assignment,  to  be  effectual,  if  not  entered,  must 
be  in  writing  {Leyland,  1876,  L.  R.  4  Ch.  D.  419).  It  is  not  clear  whether, 
by  the  law  of  Scotland,  writing  is  required  to  transfer  copyright  {Jeffreys, 
1856,  18  D.  906).  The  statements  in  Bell,  Jrin.  ss.  1361  and  1457,  are 
not  supported  by  authority.  If  writing  is  required,  a  receipt  for  money 
paid  for  the  copyright  would  probably  be  enough  {Jeffreys).  In  England, 
this  is  not  so  {Lover,  1856,  1  C.  B.  (N.  S.)  182).  If  an  assignment  is  in 
writing,  it  will  be  subject  to  stamp  duty  (54  &  55  Vict.  c.  39,  s.  54).  The 
sale  of  stereotype  plates  does  not  pass  the  copyright  in  the  book,  unless 
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sucli  is  the  intention  of  parties  (Coitinf,'er,  yj.  175;  FaUcrton,  1850,  13  D. 
219;  Cooper  (1895),  1  Ch.  5G7).  A  limited  or  partial  copyriglit  may  be 
sold  or  assigned  {Fullcrton,  S2ipra;  Trade  Auxiliari/  Co.,  1888,  L.  It.  40  Ch. 
D.  425).  The  assignor  of  copyright  is  entitled  after  the  assignment,  in  the 
absence  of  a  special  contract  to  the  contrary,  to  c(jntinue  seUing  copies  of 
the  work  printed  by  him  before  the  assignment,  and  remaining  in  his 
possession  {Taylor,  1869,  L.  K.  7  Eq.  418). 

Infringement  of  Copyrif/ht. — Infringement,  whether  by  printing  or 
importation,  renders  tlie  olTcnder  liable  to  an  action  of  damages  in  the 
Court  of  Session  (s.  15);  and  if,  in  such  an  action,  it  is  alleged  in 
defence  that  the  pursuer  is  not  the  author  or  first  publisher  of  the 
book,  the  defender  must  state  the  name  of  the  person  who  he  alleges 
is  the  author  or  first  publisher  (s.  16).  Importation,  fur  sale  or  hire, 
of  books  wlierein  there  is  copyright  in  the  United  Kingdom,  ])ut  re- 
printed abroad,  and  the  exposure  for  sale  or  hire  thereof,  is  forbidden 
under  penalties.  Officers  of  Customs  or  Excise  have  power  to  sei^e  and 
destroy  such  books  (s.  17).  By  the  Acts  39  &  40  Vict.  c.  36,  ss.  42,  44, 
45,  152,  and  52  &  53  Vict.  c.  42,  s.  1,  this  power  is  extended  to  all  im- 
portation, without  the  limitation  that  it  be  for  sale  or  hire,  provided  that 
the  proprietor  of  the  copyright  gives  notice  to  the  Commissioners  of  Customs 
that  such  copyright  subsists,  and  states  when  it  expires.  It  is  to  be  noted 
that  there  is  a  difTerence  in  the  Act  of  1 842  between  the  prohibition  against 
importation,  which  is  against  importation  simply,  and  the  prohibition 
against  selling  or  exposing  for  hire,  whicli  must  be  "  knowingly  "  (s.  17).  See 
Cooper,  1880, 15  Ch.  D.  501.  Sec.  23  of  the  Act  of  1842  declares  all  pirated 
copies  to  be  the  property  of  the  proprietor  of  the  copyright.  All  actions 
for  any  offence  under  the  Act  of  1 845  must  be  commenced  within  twelve 
months  (s.  26).  This  does  not  apply  to  actions  for  delivery  of  books  to 
any  of  the  libraries  before  mentioned  (s.  26).  The  word  offence  has 
been  strictly  construed,  and  the  section  seems  not  to  apply  to  an  action  for 
the  enforcement  of  any  right  which  is  a  necessary  consequence  of  the  copy- 
right conferred  by  sec.  3  of  the  Act  (Stcicart,  1846,  9  D.  1020,  1029; 
Hoyy,  1874,  L.  E.  18  Eq.  444.  See  also  Clark,  1804,  Mor.  Literary  Pro- 
perty, App.  9,  and  Tennyson,  1871,43  Sc.  Jur.  278  ;  and  cf.  Cadell  v.  Robertson, 
1811,  5  Pat.  493,  opinion  of  Ld.  Eldon,  at  p.  503  :  "  If  a  civil  right  is  given 
by  Statute,  tlie  party  will  be  entitled  to  all  the  benefits  known  in  the 
common  law  for  the  protection  of  that  right."  (But  see  opinion  of  Mr. 
Justice  Willes  in  Wolverhampton  New  Waterworks  Co.,  1859,  28  L.  J.  (C.  P.), 
at  p.  246). 

Infringement  of  copyright  is  closely  connected  with  the  department  of 
the  subject  which  declares  what  may  be  the  subject  of  copyright,  and 
reference  is  made  to  the  cases  cited  pp.  293,  295,  which  are  nearly  all 
examples  of  infringement.  Piracy  is  the  word  usually  applied  to  the 
wilful  infringement  of  co])vriglit.  It  must  be  distinfruished  from  plagiarism, 
as  there  can  be  plagiarism  without  infringement  ot  copyright,  and  piracy 
without  plagiarism.  When  there  is  pure  piracy,  or  the  copying  of  a  complete 
work,  there  seldom  arises  any  question  of  difficulty,  if  the  proprietorship  of 
the  copyright  be  not  in  doubt.  The  law  is  clear  against  the  "  printing  or 
otherwise  multiplying  copies"  of  any  book.  It  is  an  infringement  of 
copyright  to  do  so,  even  although  the  copies  are  not  for  ?-i\\q  {Xovello,  1852, 
12  C.  B.  177;  Agcr,  1884,  L.  R.  26  Ch.  D.  637).  Copying  in  MS.  is  an 
infringement  quite  as  much  as  printing  {Novcllo,  supra  ;  Wornc,  1888,  L.  R. 
39  Ch.  D.  73);  printing  in  shorthand  also  {Xicols,  1884,  L.  R.  26  Ch.  D. 
374).     Bona  fides  is  no^  defence  {Scott,  1807,  L.  R.   3  Eq.   718;  Jioworth, 
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1807,  1  Camp.  94,  opinion  of  Ld.  Ellenborough,  at  p.  97).  When  the 
alleged  piracy  consists  not  of  copying  a  book  simplicitcr,  but  of  copying  the 
plan  of  a  work  or  making  long  extracts  from  it,  the  questions  that  arise  are 
not  so  easy  of  solution.  No  one  has  a  right  to  copy  bodily  and  use  the 
work  of  another  to  the  detriment  of  the  original  author  {Murray,  1785, 
Mor.  8309  ;  Clarl',  1804,  Mor.  Literary  Property,  App.  9).  In  Eoiuorth 
{supra),  the  test  applied  was  whether  the  pirated  copy  would  serve  as  a 
substitute  for  the  original  work.  In  more  recent  years  the  question  that 
the  English  Courts  have  paid  more  attention  to,  is  whether  the  alleged 
piracy  is  a  pure  copy  or  whether  it  shows  original  work  and  ingenuity  on 
the  part  of  the  copier.  (8ec  the  cases  on  Abridgments,  supra,  p.  294.) 
A  recent  writer  on  the  law  of  copyright  says  :  "  The  English  law  lays  too 
much  stress  on  new  matter  added,  too  little  on  old  matter  taken  "  (Scrutton, 
p.  136  ;  see  the  case  of  Spiers,  1858,  6  W.  It.  352,  quoted  by  Scrutton).  It  is 
thought  that  the  sound  principle  of  law  is  rather  to  consider  whether  an 
unfair  use  of  another's  work  has  been  made  by  way  of  copy,  to  the  loss, 
injury,  and  damage  of  the  original  author.  Copious  extracts,  of  course,  are 
permitted  for  the  purpose  of  a  review.  But  if  these  are  so  extensive  as  to 
extract  the  whole  value,  or  the  most  valuable  part,  of  the  work  of  an  author, 
there  will  be  infringement  (Bell,  Com.  i.  121).  "  Acknowledged  quotations, 
even  from  copyright  works,  if  they  are  quotations  fairly  made,  either  for 
the  purposes  of  criticism  or  illustraiion,  are  not  infringements  of  copyright. 
To  hold  anything  else  would  be  to  sentence  to  deatli  all  our  reviews,  and 
the  greater  part  of  our  works  in  philosophy.  If,  indeed,  the  quotation  is 
colourable,  and  made  for  the  mere  purpose  of  inserting  a  large  portion  of 
the  copyright  work,  the  result  would  be  different "  (per  Ld.  Kinloch  in 
Black,  1870,  9  M.  341,  356).  For  cases  where  extracts  have  been  held  as 
not  exceeding  the  limits  of  fair  quotation,  see  WhUtitujham,,  1817,  2  Swans. 
428  ;  Bell,  1839,  17  L.  J.  (8  N.  S.)  141 ;  and  for  cases  where  they  have  been 
held  as  so  exceeding,  Campbell,  1842,  11  Sim.  31;  Smith,  1874,  31  L.  T. 
(N.  S.)  775  ;  Maxicell,  1874,  30  L.  T.  (N.  S.)  U  ;  and  cf.  Walter  (1892),  3  Ch. 
489.  It  is  a  jury  question  in  each  case  (Bell,  Com.  i.  121).  The  two  cases 
last  cited  show  that  alleging  a  custom  of  trade,  in  the  case  of  one  newspaper 
copying  from  another,  is  no  defence.  Where  there  is  quotation  or  copying 
in  works  other  than  reviews,  the  question  will  be.  Is  the  amount  taken 
substantial  ?  {Bohn,  1846,  10  Jur.  420). 

There  is  no  piracy  where  two  authors  go  to  the  same  source — a  source 
open  to  all — and  produce  work  which  is  similar  in  character  {Pilce  (1869), 
L.  E.  5  Ch.  251).  Whether  the  later  author  has  copied  from  the  earlier 
is  a  question  of  fact  in  each  case  {ib.).  That  there  has  been  copying  may 
be  inferred  from  facts  and  circumstances.  "  The  recovery  of  the  MS. 
or  the  product  of  scissors  and  paste  might  furnish  convincing  evidence  " 
(per  Ld.  M'Laren  in  Harpers,  1892,  20  R.  at  p.  144).  For  a  curious  case  of 
accidental  likeness,  see  ReieJianlt  (1893),  2  Q.  \\.  308.  If  an  author  or 
compiler  is  making  a  work  from  sources  common  to  all,  he  must  do  original 
work,  and  must  not  merely  copy  a  predecessor  in  the  same  field.  For 
example,  the  compiler  of  a  directory  or  guide-book,  containing  information 
derived  from  sources  common  to  all,  which  must  of  necessity  ])e  identical  in 
all  cases  if  correctly  given,  is  not  entitled  to  spare  himself  the  labour  and 
expense  of  original  inquiry  by  adopting  and  repul)lishing  the  information 
contained  in  previous  works  on  the  same  subject.  He  must  obtain  and 
work  out  the  information  inde})endently  for  himself  {Kelly,  1866,  L.  R  1 
Eq.  697;  Lewis,  1839,  2  ]>eav.  6).  He  may  use  a  previous  work  for  the 
purpose  of  verifying  results  {Kelly,  supra;  Leslie,  1893,  20  li.  1077);    and 
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for  a  certain  limited  use  (;f  a  jiredeccsKor's  work  wliieh  %vas  coiiKidorcd 
admissible,  see  Morris,  1870,  L.  11.  5  Ch.  279).  If  one  party  has  simply 
copied  information  from  a  source  open  to  anyone,  a  free  use  may  be  made  of 
his  work  by  anyone  enj,ni;_,nil  in  making  a  copy  of  a  similar  kind  (Leslie, 
1893,  20  II.  1077;  1894,  \n  ii  (11.  L.)  57;  1894,  App.  Ca.  :]3.5j.  But 
the  second  compiler  may  not  copy  the  arrangement :  anytliing  really 
original  in  the  first  work  will  ]ni  entitled  to  protection.  Leslie  was  the 
case  of  a  railway  time-table  compiled  by  a  private  individual  from  the 
time-tables  of  various  railway  companies;  and  where  the  tables  were  simple 
copies  from  the  tables  issued  l)y  the  railway  companies,  they  were  not 
protected,  but  a  selection  and  arrangement  of  circular  tours  was  held  by 
the  House  of  Lords  entitled  to  protection  by  interdict.  The  question  in  a 
case  of  this  sort  is  :  Has  there  been  a  substantial  ap])ro]»riation  by  the  one 
party  of  the  independent  labour  of  the  other  ?  (per  Ld.  Herschell  in  Leslie 
(1894),  App.  Ca.  at  p.  o41,  21  II.  (H.  L.)  at  p.  58). 

The  results  of  research,  though  embodied  in  a  book  and  although  ytroper 
subjects  for  copyright,  cannot  be  the  absolute  property  of  the  author,  so  as 
to  disentitle  any  oilier  person  to  make  use  of  them.  The  words  of  Lord 
Ellenborough  in  this  connection  illustrate  a  principle  not  to  be  lost  sight 
of :  "  That  part  of  the  work  of  one  author  is  found  in  another  is  not  of 
itself  piracy  or  sufficient  to  support  an  action ;  a  man  may  fairly  adopt 
\r,\Yt  of  the  work  of  another :  he  may  so  make  use  of  another's  laljours  for  the 
promotion  of  science  and  the  benefit  of  the  public ;  but,  having  done  so,  the 
question  will  be.  Was  the  matter  so  taken  used  fairly  with  that  view,  and 
without  what  I  may  term  the  cmiimis  furandi  ?  .  .  .  .  While  I  shall 
think  myself  bound  to  secure  every  man  in  the  enjoyment  of  his  copyright, 
one  must  not  jnd  manacles  on  science"  {Cary,  18U2,  4  Esp.  1G7). 

It  is  difficult  to  reconcile  the  absolute  right  of  an  author  with  the 
freedom  of  using  the  results  of  other  men's  labours  which  is  necessary  for 
the  advancement  of  learning  and  science.  The  animus  furandi  cannot  be 
the  sole  test,  as  bona  fides  in  copying  is  not  a  good  defence  ;  but  the  presence 
or  absence  of  the  animus  furandi  may  throw  light  upon  the  question 
whether  a  fair  use  has  been  made  of  a  predecessor's  work  (Jarrold,  1870, 
18  W.  If.  279  ;  Jarruld,  1857,  3  Kay  &  J.  708 ;  Jyer,  1884,  L.  R  26  Ch.  D. 
Go7  ;  Atlas  Co.  v.  Fullerton,  1853,  report  by  J.  M.  Duncan). 

How  far  is  the  oi-al  deliccrj/  of  printed  matter  an  infringement  of 
copyright  ?  Scrutton  (p.  68)  thinks  tliat  in  principle  it  is  an  infringe- 
ment. This  is  very  doubtful.  The  Statute  prohibits  "multiplying  copies" 
only,  and  there  is  no  rule  of  the  common  law  against  recitation  or 
reailing  (cf.  opinion  of  Page  Wood,  Y.  C,  in  Tinslei/,  1863,  1  Hem.  &  M.  at 
p.  751 ;  Stirling,  J.,  in  Hanfstacmjl  (1894),  8  Ch.  at  p.  116).  Tiiis  doctrine 
underlies  all  the  decisions  declaring  that  dramatising  a  novel  is  not  an 
infringement  of  copyright  (  Warnc,  1888,  L.  It.  39  Ch.  I).  73).  For  infringe- 
ment of  copyright  in  books  by  dramatisation,  see  under  Dramatic  Copy- 
rijlit,  infra,  p.  3U4. 

Remedies  for  Lnfrinejcment. — (1)  Interdict.  (2)  An  action  of  damages; 
either  accompanied  by  a  declarator  of  the  right  or  otherwise  (Bell,  Com. 
i.  123;  Tennyson,  1871,  43  Sc.  Jur.  278).  Tbe  limit  of  six  months  in 
the  Act  of  1842  does  not  apply  to  sucb  an  action  (see  supra,  p.  297). 
(3)  An  action  for  the  recovery  of  copies  unlawfully  printed  or  imported, 
these  being  declared  to  be  the  property  of  tlio  ]iroi)rietor  of  the  copyright 
by  the  Act  of  1842,  s.  23.  I'efore  raising  this  action,  demand  must  be  made 
in  writing  for  the  delivery  of  the  copies.  An  offender  against  the  Copyright 
Act,  besides  being  liable  to  these  actions,  is  also  liable  to  have  the  copies  of 
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any  pirated  work  in  liis  possession  destroyed  by  Customs  or  Excise  officers, 
and,  on  conviction  of  an  otience  before  two  justices  of  the  peace,  to  be 
fined  £10  and  double  the  value  of  every  copy  of  such  work  (Act  1842, 
s.  17;  and  see  ante,  p.  297). 

Crown  Copyriijltt. — The  Crown,  or  its  licensee,  lias  in  Scotland  the  sole 
right  of  printing  the  lUble,  Psalm-Book,  Confession  of  Faith,  the  Larger 
and  Shorter  Catechisms,  and  the  Book  of  Common  Prayer  (//.  M.  Printer 
ami  Stationer,  1790,  Mor.  8316 ;  Kln<js  Frinter,  1823,  2  S.  275,  3  W.  & 
S.  2GS ;  Kin</'s  Printer,  182G,  4  S.  5G7,  3  W.  &  S.  268).  This  applies  to  the 
text  only.  If  there  be  a  commentary  or  notes  added,  it  is  open  to  anyone 
to  print,  unless  the  commentary  is  so  short  as  to  be  merely  a  pretext  for 
evading  the  exclusive  riglit  (H.  M.  Printer  and  Stationer,  siqrra).  The 
grounds  upon  which  this  exclusive  privilege  of  the  Crown  is  based  are  not 
very  certain,  and  the  reasons  given  by  the  judges,  both  in  Scotland,  and  in 
the  cases  in  England  declaring  a  similar  right  in  the  Crown,  are  unsatis- 
factory, and  sometimes  contradictory,  but  the  judgment  of  the  House  of 
Lords  in  the  cases  quoted  nnist  be  taken  as  firmly  establishing  the  right. 

Tiie  exclusive  right  of  printing  Acts  of  Parliament,  Edicts,  and  Royal 
Proclamations,  is  also  vested  in  the  Crown.  As  in  the  case  of  Bibles,  the 
addition  of  a  londfiele  commentary  or  notes  entitles  the  author  to  print  the 
text  of  a  Statute  (Bashtt,  1  W.  Bl.  370 ;  Copinger,  p.  320). 

Up  to  the  year  1839,  the  privilege  of  printing  books,  the  copyright  of 
which  is  in  the  Crown,  was  granted  as  a  monopoly  to  a  firm  of  printers. 
Since  that  date  "  Her  Majesty's  sole  and  only  master  printers  for  Scotland  " 
are  a  Board  appointed  by  the  Crown,  commonly  called  the  "  Bible  Board." 
Since  1890,  the  Crown  has  given  up  the  control  of  the  printing  of  the 
works  mentioned  above,  except  the  Bible,  and  it  is  open  to  any  printer  to 
print  any  one  of  them,  except  the  Bible,  without  any  licence.  The  print- 
ing of  the  Bible  is  still  subject  to  the  supervision  and  control  of  the 
Board.  The  Lord  Advocate  grants  a  licence  to  any  printer  to  print  the 
Bible,  on  his  giving  a  bond  of  caution  to  the  Lord  Advocate  for  the  con- 
formity of  tlie  text  to  the  Authorised  Version.  Conformity  is  secured  by 
the  Board's  supervision  of  the  printing.  A  similar  prerogative  exists 
in  the  Crown  in  England  (Copinger,  chap.  ix.). 

Universitf/  Copyrif/ht. — By  the  Act  15  Geo.  in.  c.  5:*),  the  Universities  of 
Oxford,  Cambridge,  St.  Andrews,  Glasgow,  Aberdeen,  and  Edinburgh,  and 
the  Colleges  of  Eton,  Westminster,  and  Wincliester,  have  right  in  per- 
petitity  to  any  copyright  that  has  been  or  may  be  given  or  bequeathed  to 
them.  But  this  riglit  subsists  only  so  long  as  the  books  are  printed  at 
their  own  printing  presses  within  the  said  universities  or  colleges  (s.  3) ; 
and  to  make  it  effectual,  the  copyright  must  be  entered  at  Stationers' 
Hall  within  two  months  after  the  bequest  or  gift  has  come  to  the 
knowledge  of  the  University  authorities  (s.  4).  This  copyright  cannot  be 
granted  or  leased  to  anyone,  under  penalty  of  forfeiture,  but  it  may  be 
sold  in  the  same  manner  as  any  other  copyright. 

IT.    LECTURES, 

Statute. 
5  &  6  Will.  IV.  c.  65  (Lectures  Copyright  Act,  1835). 

If  a  lecture  is  printed,  there  is  copyright  in  it  as  a  book. 

At  common  law,  a  lecture  delivered  free  to  the  public  without  con- 
ditions does  not  differ  from  a  speech  or  other  public  communication. 
Public  delivery  amounts  to  publication,  and  there  is  no  copyright  there- 
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after  (see  opinion  of  L.  P.  Inglis  in  Caird,  1885,  13  R.  at  p.  33,  and  three 

propositions  there  laid  down).  J'ut  there  may  Ijc  a  condition,  exjjress  or 
implied,  that  persons  liearing  the  lecture  shall  not  print  or  puldisli  what 
they  hear  {Ahcrndlni,  1824,  3  L.  J.  209;  Nicols,  1884,  L.  R.  20  Ch  D 
374).  In  Caird  (1885,  13  R.  23;  1887,  14  R.  (H.  L.)  37,  L.  R.  12  App. 
Ca.  320),  the  doctrine  of  implied  contract  was  extended  to  a  professor's 
lectures  in  a  university,  the  argument  that  there  was  no  room  for  con- 
tract in  the  relation  of  ])rofessor  and  student  being  rejected.  If  a 
professor's  lecture  were  public,  if  it  were  "  the  authorised  exposition  of 
University  teaching,"  there  might  be  copyright  in  it  (per  Ld.  Halsbury  in 
Caird,  14  R.  (H.  L.)  :^.9,  L.  R.  12  A])p.  Ca.  337).  So  there  is  no  copyright 
in  a  sermon  where  church  doors  are  open  to  all  {ih.). 

The  Act  of  1835  gives  copyright  in  lectures  (other  than  those 
delivered  in  a  university  or  public  school,  or  on  any  public  foundation), 
provided  that,  two  days  l)efore  the  delivery  of  a  lecture,  notice  is  given  in 
writing  to  two  justices  of  the  peace  living  within  five  miles  of  the  place 
where  the  lecture  is  to  be  delivered.  Penalties  are  imposed  for  in- 
fringement (s.  1),  and  newspapers  are  specifically  forbidden  to  print  and 
publish  such  lectures  (s.  2). 

III.    DRAMA. 

Statutes. 

3  &  4  Will.  IV.  c.  15  (The  Dramatic  Copyright  Act,  1833). 
5  &  G  Vict.  c.  45,  ss.  20,  21,  22  (The  Copyright  Act,  1842). 

There  are  two  distinct  rights  in  dramatic  pieces:  (1)  the  ri<dit  of 
multiplying  copies  of  the  written  or  printed  work,  i.e.  copyright  2)roper, 
and  (2)  the  light  of  representation.  The  latter  has  come  to  be  called 
playright,  which  is  a  convenient  term,  although  it  is  not  nsed  in  the 
Statutes.  These  rights  must  not  be  confused,  as  tiie  law  applicable  to  one 
of  them  is  different  from  the  law  to  be  applied  to  the  other  in  some 
impor tan  t  particulars. 

As  with  all  un])ublished  compositions,  the  author  has  full  control  over 
the  use  of  a  MS.  play,  whether  as  to  copying  or  acting.  It  w^as  formerly 
held  that  acting  does  not  amount  to  publication  (see  as  to  copyright, 
Maclin,  1770,  And).  094 :  and  compare  the  American  case  of  Palmer,  1872, 
7  American  Re^iorts,  480  :  as  to  jjlayright,  Morris,  1820,  1  Jac.  &  W.  481).' 
P>ut  the  word  "  published  "  in  the  International  Copyright  Act,  1844  (7  &  8 
Vict.  c.  12,  s.  19),  has  been  construed  to  include  "acted"  (Boucicaidt  v, 
Dclaficld,  1803,  1  Hem.  &  M.  597 ;  Boucicaidt  v.  Chatterton,  1876,  L.  R. 
5  Ch.  D.  267),  so  it  may  be  said  that  it  would  probably  be  held  in  Entdand 
that  public  acting  under  any  circumstances  would  be  publication  so  as  to 
take  away  the  coniuiou-law  right  of  copyright  and  playright. 

When  a  drama  has  been  printed,  it  is  a  book,  is  subject  to  the  same 
rules  as  have  been  laid  down  for  books,  and  copyright  in  it  is  regulated  by 
the  Act  of  1842.  Tiie  rules  as  to  what  maybe  the  subject  of  copyright 
in  books  extend  to  the  copyright  and  the  playright  of  dramas,  as  the 
imderlyiug  principles  are  the  same.  As  to  an  adaptation,  see  Hatton, 
1859,  7  C.  B.  (N.  S.)  268.  Whatever  may  be  the  state  of  the  common  law 
as  to  the  effect  of  acting  upon  playright,  the  Act  of  1833  provided 
that  the  author  of  any  "  tragedy,  comedy,  play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment,"  not  printed  ami  jndli^Iud,  shall  huxe  as 
his  own  property  the  s  'le  liberty  of  representing  or  causing  to  be  repre- 
sented, at  any  place  of  dramatic  entertainment,  any  such  production  (s.  1). 
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This  would  appear  to  give  a  right  of  representation  of  an  imprinted  dramatic 
piece  to  the  autlior  in  pn-pctuitii.  Tlieu  tlie  Statute  gives  the  same  right  of 
representation  to  the  author  of  a  ■printed  and  puhlishcd  dramatic  piece  for 
his  Hfe  or  twenty-eight  years,  whichever  he  the  longer.  The  Act  of  1842  (s. 
20)  extended  the  liberty  of  representing  a  dramatic  piece  to  the  same  term  as 
copyright  in  hooks,  i.e.  whichever  be  the  longer  of  the  two  following  terms : 
(1)  tlie  life  of  the  author  and  a  further  term  of  seven  years  ;  (2)  forty-two 
years  from  publication  (s.  20).  It  provided  also  tliat  the  first  public  repre- 
sentation or  performance  of  a  dramatic  piece  shall  l)e  equivalent  to  publica- 
tion (s.  20).  It  is  argued  (Copinger,  p.  335;  Scrutton,  p.  74;  Sir  James 
Stephen,  I)ir/.  Copyright  Com,.  Bep.  1878,  p.  Ixxii,  note  2)  that  this  section 
applies  to  iMS.  plays  as  well  as  printed  ones,  and  that  the  effect  of  it, 
although  the  word  "  extend  "  is  used,  is  to  cut  down  the  right  of  playright  in 
perpetuity  given  by  the  Act  of  1833  to  the  term  above  mentioned.  It  is 
stated  that  a  Court  of  law  would  probably  follow  the  judgment  in  DonaUhon 
(1774),  4  Burr.  2408,  and  would  hokl  the  common-law  riglit  destroyed  by  the 
provisions  of  the  Statute.  But  it  may  be  doubted  if  this  would  be  sound,  as 
Donaldson  was  decided  iipon  the  ground  that  the  Statute  of  Anne  (8  Anne, 
c.  19)  provided  that  copyright  should  sultsist  for  a  definite  term  "  and  no 
longer."  The  use,  under  a  misapprehension  by  the  Legislature,  of  a  wrong 
word — the  word  "extend" — cannot  surely  derogate  from  the  statutory  right. 
"  The  view  which  the  framers  of  a  Statute,  or  the  individual  members  of  the 
Legislature,  may  for  the  time  liave  entertained  of  the  state  of  the  common 
law,  has  no  binding  effect  on  the  lieges,  and  cannot  be  taken  notice  of  by  a 
Court  of  law"  (per  L.  P.  Inglis  in  Caird  v.  Sime,  13  E.  at  p.  36).  But  the 
point  is  undecided,  and  the  question  whether  there  is  playright  beyond  the 
statutory  term  is  unsettled. 

In  order  to  obtain  copyright  and  yjlayright,  the  first  publication  of  a 
play  (which  includes  the  acting  of  it)  must  take  place  in  the  British 
dominions  (Act  7  &  8  Vict.  c.  12,  s.  19;  BoucicavU  v.  Delafield,  1863,  1 
Hem.  &M.  597  ;  Boucicault  v.  Chatterton,  1876,  5  Ch.  D.  267).  From  what 
has  been  stated,  it  will  appear  that  an  author  of  a  dramatic  piece  in  MS. 
has  playright,  probably  in  perpetuity,  but,  at  any  rate,  for  his  life  plus  seven 

YEAKS,  OK  FORTY-TWO  YEAKS   FROM   THE   DATE    OF   THE   FIRST   REPRESENTATION 

OR  PERFORMANCE,  whichever  be  the  longer.  The  author  of  a  printed  and 
published  dramatic  piece  has  playriglit  for  his  life  plus  seven  years,  or 
forty-two  years  from  the  date  of  the  first  representation  or  performance, 
whichever  be  the  longer.  For  common-law  })layright  in  the  case  of  a 
printed  drama,  see  Murray,  1822,  5  Barn.  &  Aid.  657,  and  Coleman,  1793, 
5  T.  E.  245.  The  cases  are  not  clear  ;  but  it  seems  consistent  with  prin- 
ciple to  hold  that  the  printing  of  a  play  gives,  at  common  law,  to  anyone 
who  lawfully  obtains  a  copy  of  it,  the  right  to  use  it  in  any  way  he  pleases, 
except  multif)lying  copies  of  it  (Bell,  Com.  i.  119).  It  may  be  observed  here, 
that  the  periocl  of  copyright  may  differ  from  that  of  the  playright  in  a 
published  dramatic  piece,  as  the  copyright  runs  from  the  date  of  first  ])ub- 
lication,  and  the  playright  from  the  date  of  first  representation,  and  these 
may  be  different.  Copyriglit  and  playright  may  be  assigned  separately, 
and  thus  may  become  vested  in  different  persons.  An  assignment  of  the 
copyright  of  a  book  containing  a  dramatic  piece  does  not  pass  the  playright 
unless  an  entry  is  made  in  the  register  at  Stationers' I  hall  expressing  the 
intention  of  parties  to  that  effect  (Act  1842,  s.  22).  But  an  assignation  of 
playright,  when  express,  does  not  require  to  be  registered,  to  be  eff'ectual 
{Lacy,  1864,  4  B.  &  S.  873).  It  is  not  clear  that  an  assignation,  whether  of 
playright  or  copyright,  requires  writing  (see  supra,  p.  296,  and  tlie  wording 
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of  the  Act,  s.  2).  But  a  licence  to  perform  does.  Piiblicaticjn  of  a  dramatic 
piece  as  a  book,  before  it  has  l)e('ii  ])ubli(ly  jiorformed,  does  not  alll-ct  the 
playright,  and  does  not  deprive  Llie  uutlior  of  the  exchisive  rij^ht  of  per- 
forming it  (Chappdl,  1882,  21  Ch.  L).  232).  This  case  settles  the  law  iu 
opposition  to  the  statement  of  Sir  James  Stephen  in  the  Jicport  of  the 
Cop]jri(jkt  Commission,  1878,  p.  Lxxiii.  There  would  prol»ubly  have  been 
no  doubt  about  it  but  for  liis  statement.  Ifepresenting  at  any  place  of 
dramatic  entertainment  any  piece  in  which  there  is  copyright,  without  the 
consent  of  the  author  in  writing,  subjects  the  offender  to  a  penalty  of  40s. 
for  each  representation,  or  payment  of  the  full  benefit  derived,  or  of  tlie 
amount  of  injuiy  sustained  by  the  author,  whichever  be  the  greater  (Act 
1833,  s.  2).  .VU  actions  and  proceedings  under  the  Act  of  1833  nmst  be 
brought  within  twelve  months  after  the  offence  is  committed  (s.  3).  This 
would  apply  to  penalties  only.  An  action  for  damages  for  infringement  of 
a  right  conferred  by  the  Statute  would  not  be  sul)jectto  this  limitation  (.see 
StcLcart,  184G,  9  D."l02G,  1U29  ;  lluyij,  1874,  18  E(i.  444,  and  cases  (pioted 
siqna,  p.  297). 

The  Act  of  1842  provides  for  the  registration  of  playright  (ss.  20,  24). 
But  it  is  not  compulsory,  and,  differing  from  the  registration  of  copyright,  is 
not  a  necessity  before  raising  an  action  for  infringement  (s.  24)  If  regis- 
tration of  the  playright  in  a  ]\1S.  dramatic  piece  is  made,  the  entry 
consists  of  the  title,  the  name  and  place  of  abode  of  the  author,  the 
name  and  place  of  abode  of  the  proprietor  of  the  playright,  and  the 
time  and  place  of  the  first  performance  (s.  20). 

It  is  to  be  noticed  that  the  definition  of  a  dramatic  piece  in  the  Act  of 
1842  is  wider  than  the  list  of  sul)jects  to  which  protection  is  given  by  the 
Act  of  1833.  The  list  in  the  Act  of  1833  is:  "Tragedy,  comedy,  play, 
opera,  farce,  or  any  other  dramatic  piece  or  entertainment."  The  Act  of 
1842  substitutes  after  the  word  farce,  "or  other  scenic,  musical,  or 
dramatic  entertainment."  Questions  as  to  what  comes  within  the  definitions 
iu  these  Acts  have  been  several  times  before  the  Courts  in  England,  mostly 
in  connection  with  music.  The  words  "  any  scenic,  musical,  or  dramatic 
entertainment,"  are  very  wide,  and  might  include  a  single  song.  But  they 
are  to  be  construed  as  including  only  things  ejusdcm  generis  as  the  things 
previously  enumerated  {Fuller  (1895),  2  Q.  B.  429,  and  cases  there).  They 
have  been  held  to  include  the  introduction  to  a  pantomime  {Lee,  1847,  3 
C.  B.  871).  Every  case,  however,  must  depend  upon  its  own  attendant 
circumstances.  In  each  case  it  is  a  question  of  fact  (per  A.  L.  Smith,  L.  J. 
in  Fuller,  at  p.  442). 

In  the  Act  of  1833  the  grant  of  the  sole  right  of  performing  a  dramatic 
piece  is  limited  by  the  words  "at  anyplace  or  places  of  dramatic  enter- 
tainment." But  the  right  given  by  sec.  20  of  the  Act  of  1842  is  not  so 
restricted,  and  questions  of  difficulty  have  arisen  as  to  the  incorporation 
l)y  the  one  Statute  of  the  provisions  of  the  other.  The  provisions  of  the 
Act  of  1833  were  extended  to  musical  compositions  by  the  Act  of  1842. 
In  Duck  (1883,  L.  B.  12  Q.  B.  D.  79 :  1884,  13  Q.  B.  1).  843),  penalties  for 
the  infringement  of  dranuitic  playright  were  not  recovered,  because  the 
performance  complained  of  took  place  in  a  place  which  the  Court  considered 
was  not  a  "  place  of  dramatic  entertainment,"  being  of  opinion  that  in  an 
action  for  penalties  the  iVct  of  1842  is  not  to  be  considered.  In  Wall 
(1883,  L.  E.  11  Q.  B.  I).  102),  the  same  Court  had  previously  decided  that 
singing  a  song  did  not  require  to  be  at  a  place  of  dramatic  entertainment 
to  be  an  infringement  of  the  right  of  representation.  The  Court  of  Appeal, 
in  deciding  those  cases,  seemed  to  consider  that  there  is  a  difference  between 
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an  infringement  of  dramatic  playright  and  an  infringement  of  musical 
playriglit.  But  tlie  cases,  are  not  easy  to  reconcile;  and  it  "is  not  quite 
clear  why,  in  an  action  for  penalties  for  the  infringement  of  dramatic 
playright,  the  Act  of  1842  has  nothing  to  do  with  the  question,  as  was 
stated^  in  Duck  (13  Q.  B.  D.  845,  851,  and  12  Q.  B.  D.  82).  As  to  what  is 
a  place  of  dramatic  entertainment,  Duck  decided  tliat  a  performance  of 
a  play  in  a  room  of  an  hospital,  for  the  entertainment  merely  of  those 
connected  with  the  hospital,  is  not  performance  at  a  place  of  dramatic 
entertainment.  In  tliis  case  the  performance  was  in  no  way  pubjic, . 
and  the  Court  considered  that  an  element  of  importance.  No  one 
can  be  considered  an  ollender  against  the  provisions  of  the  Dramatic 
Copyright  Acts,  so  as  to  be  liable  to  an  action  at  the  instance  of  the  pro- 
prietor of  the  playright,  unless  he  himself,  or  by  his  agent,  actually  takes 
part  in  the  representation.  So  the  proprietor  of  a  room  in  which  the 
representation  took  place,  who  had  nothing  to  do  with  the  acting,  was  found 
not  liable  {Kassdl,  1849,  8  CVB.  830). 

Infringement  of  Playright. — A  representation,  to  ])e  an  infringement  of 
playright,  does  not  require  to  be  done  knowingly  {Lcc,  1847,  3  C.  B.  871). 
Although  the  Statute  forbids  the  representing  of  any  "  production  or 
any  part  thereof"  (183:5,  s.  2),  the  part  taken  must  be  substantial  and 
material  {Chatterton,  1878,  3  App.  Ca.  483).  And  this  is  a  question  for 
a  jury  in  each  case  (Planche,  1837,  4  Bing.  N.  C.  17,  and  Chatterton). 
It  would  not  be  necessary  that  the  very  words  of  a  drama  should  be  taken, 
to  'render  one  modelled  upon  it  an  infringement  of  playright  or  copy- 
right. If  tlie  plot  and  situations  were-  copied,  that  would  be  sufficient 
(see  Chatterton,  supra). 

Several  cases  have  arisen  about  the  dramatisation  of  novels.  •  The  result 
of  these  cases  is  that  it  is  no  infringement  of  the  copyright  in  a  novel  to 
take  it  bodily  and  make  a  play  of  it, — using  the  names  of  the  characters 
and  the  actual  words  of  the  novel, — but  it  is  an  infringement  to  make 
any  copies  of  the  drama  thus  composed,  whether  in  print  or  MS.  {Reade 
V.  Conquest  (1861),  9  C.  B.  (N.  S.)  755;  Rcade  v.  Conquest  (1862),  11 
C.  B.  (N.  S.)  479 ;  Tindcy,  1863,  1  Hem.  &  M.  747 ;  lieade  v.  Lacy,  1861, 
1  Jolm.  &  II.  524 ;  Warne,  1888,  39  Ch.  D.  73).  But  if  a  novel  be  founded 
upon  a  drama,  and  the  novel  be  dramatised,  there  may  be  infringement  of 
the  playright  of  the  first  drama  {Picade  v.  Conquest,  1862,  11  C.  B.  (N.  S.) 
479).  If  the  copies  of  the  drama  necessary  for  the  Lord  Chamberlain  and 
the  actors  were  made  up  of  passages  cut  from  printed  copies  of  the  novel,  it 
would  not  be  an  infringement  ( Warne,  supra).  Every  dramatisation  of  a 
novel  is  a  separate  work.  If  there  be  two,  one  is  not  necessarily  an 
infringement  of  the  other.  Where  A.  wrote  a  novel  and  afterwards 
dramatised  it,  but  without  printing,  publishing,  or  representmg  it,  and 
B.,  in  ignorance  of  A.'s  drama,  also  dramatised  the  novel  in  a  difierent 
form,  the  representation  of  B.'s  drama  was  held  not  to  be  an  infringe- 
ment of  A.'s  rights  (Toole,  1874,  L.  E.  9  Q.  B.  523).  For  a  case  of  acci- 
dental reseml)lance  between  two  plays,  sec  Rciehardt  (1893),  2  Q,  B.  308, 
where  one  was  held  not  to  be  an  infringement  of  the  other.  Playriglit,  differ- 
ing from  copyright  in  a  book,  cannot  be  acquired  by  one  employing  another 
to  write  a  drama  for  him,  without  an  assignment  in  writing  from  the  author 
{Shepherd,  1856,  17  C.  B.  427 ;  Eaton,  1888,  20  Q.  B.  D.  378).  As  to  what 
constitutes  joint  authorship  of  a  play,  see  Levy,  1871,  L.  R.  6  C.  P.  523. 

Remedies  for  Infringement. — {a)  Copyright — same  as  books  (p.  299). 
Qj)  Playright — (1)  Interdict.  (2)  Action  of  damages.  (3)  Action  for 
penalties  (p.  303). 
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IV.    MUSIC. 

Statutes. 

3  &  4  AVill.  IV.  c.  15  (The  Dramatic  Copyright  Act,  1833),  as  extended 
hy  sees.  1^,  Ul,  and  22  of  the  Act  following. 
5  &  G  Vict.  c.  45  (The  Copyright  Act,  1842). 

45- &  4G  Vict.  c.  40  (The  Copyright  (:\Iusical  Compositions)  Act,  1882). 
51  &  52  Vict.  c.  17  (The  Copyright  (Musical  Compositions)  Act,  1888). 

It  has  been  seen  that  there  are  two  kinds  of  copyriglit  in  the  drama — 
copyright  proper  and  playright.  The  same  occurs  in  the  case  of  musical 
compositions,  with  the  additional  complication  that  there  may  be  both 
words  and  music,  in  either  or  in  both  of  which  there  may  be  either  or 
both  copyright  and  playright.  These  rights  may  be  vested  in  diilerent 
individuals. 

Co})y right  in  music  is  the  same  as  copyijigiit  tx  looks  and  dramatic 
riECKS,  the  interpretation  section  (s.  2)  of  the  Act  1842  including,  under 
"  book,"  a  sheet  of  music.  The  rules,  accordingly,  which  govern  copyright 
in  music  are  the  same  as  the  rules  for  books  and  dramas. 

As  to  playright  or  the  right  of  representation,  it  is  almost  the  same  as 
in  the  case  of  the  drama.  ^  Only  these  points  wherein  it  differs  are  here 
treated. 

As  to  how  far  the  provisions  of  the  Act  of  1833  are  incorporated  in 
the  Act  of  1842  in  regard  to  musical  compositions,  see  Wall,  1883, 11  Q.  B. 
D.  102  ;  Buck,  1884,  13  Q.  B.  D.  843 ;  and  sv2n(t,  pp.  303,  304.  The  result 
of  these  cases  would  seem  to  be  that  playright  in  musical  compositions  is  not 
confined  to  the  right  of  representation  at  places  of  dramatic  entertain- 
ment ;  but  that  to  subject  a  performer  to  damages  or  penalties  the  place 
must  be  public. 

By  the  Acts  of  1882  and  1888  greater  freedom  has  been  given  to  the 
public  performance  of  musical  compositions  than  is  allowed  in  the  case  of 
dramatic  pieces.  In  consequence,  questions  have  arisen  as  to  when  a 
musical  composition  is  also  a  dramatic  piece,  so  that  the  public  performance 
of  it  may  be  proceeded  against,  notwithstanding  tlie  Acts  of  1882  and  1888. 
In  Fuller  ((1895),  2  Q.  B.  429),  Ld.  Esher,  M.  E.,  said  :  "  I  do  not  know  that 
it  is  possible  to  define  with  precision  what  is  a  dramatic  piece  and  what  is 
a  musical  composition  ...  To  bring  a  musical  composition  within  the 
Dramatic  Copyright  Act,  1833,  it  must  have  the  qualities  that  belong  to 
such  dnunatic  pieces  as  are  mentioned  in  that  Act.  Whether  any  i)articular 
subject-matter  is  only  a  musical  composition,  or  whether  it  has  also  the 
characteristics  of  a  dramatic  piece,  is  a  question  of  fact  which  must  be  suli- 
mitted  to  a  jury,  if  there  is  one,  or  determined  as  a  question  of  fact  by  the 
judge,  if  there  is  no  jury"  (p.  434).  In  this  case  the  Court  of  Ai)peal  held 
that  a  song  that  does  not  require  for  its  representation  either  dramatic 
eflect  or  scenery,  is  not  a  dramatic  piece,  although  it  is  intended  to  be 
sung  in  appropriate  costume  on  the  stage  of  music  halls. 

By  the  Acts  of  1882  and  1888  it  is  provided  that  if  the  owner  of  the 
copyright  in  any  musical  composition,  or  his  assignee,  wishes  to  retain  the 
exclusive  right  of  ])ublic  performance  or  representation,  he  shall  jtrint  on 
the  title-page  a  notice  to  that  elTect  (1882,  s.  1).  If  the  playright  and 
copyright  are  in  separate  hands  before  publication,  the  proprietor  of 
the  playright  must  give  notice  to  the  proprietor  of  the  copyright  that  he 
desires  to  have  a  notice  reserving  the  right  of  performance  printed  on  the 
title-page.  If  the  playright  and  copyright  become  vested  in  difierent 
VOL.  III.  .  20 
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persons  after  publication,  and  if  a  notice  has  been  printed  on  the  title- 
pacre,  if  the  proprietor  of  the  playright  wishes  it  retained  he  must  give 
notice  to  the  proprietor  of  the  co])yright  (1882,  s.  2).  The  latter  is  bound 
to  insert  such  notices  under  a  penalty  of  £20  (1882,  s.  o).  Damages  and 
penalties  are  not  fixed,  but  are  to  be  reasonable,  in  the  discretion  of  the 
Court  (1888,  s.  1),  and  expenses  are  in  the  absolute  discretion  of  the  Court 
(s.  2).  The  proprietor,  occupier,  or  tenant  of  any  place  of  dramatic  enter- 
tainment is  declared  not  liable  to  any  penalty  or  damages  in  respect  of  an 
unauthorised  performance,  unless  he  wilfully  causes  or  permits  it  (s.  3). 
See  also  Busscll,  1849,  8  C.  B.  836.  The  Act  of  1888  does  not  apply 
to  any  action  or  proceedings  in  respect  of  a  performance  of  an  opera  or 
stage  play  in  a  theatre  or  public  place  of  entertainment  (s.  4).  As  to 
what  may  or  may  not  be  the  subject  of  musical  copyright,  see  D'Almaine, 
1835  1  Y.  &  C.  Exch.  288 ;  Leader,  1849,  7  C.  B.  4 ;  Lover,  1856,  1  C.  B. 
(K  S.)182;   TFoorf,  1868,  L.  E.  3  Q.  B.  223;  FalrUe,  1879,  L.  R  4  App. 

Ca.  711. 

Remedies  for  Lnfrivgcmcnt. — Same  as  drama  (p.  304). 

V.   FINE   ARTS. 

{a)  Engra\dngs,  Etchings,  Prints,  etc. 

(6)  Paintings,  Drawings,  Photograj^hs. 

(c)  Sculpture. 

It  has  been  already  stated  that  the  maker  of  any  work  of  art  has 
complete  control  over  the  disposal  of  it  until  it  is  pubhshed  (supra,  p.  291). 
A  doubt  has  been  raised  as  to  the  existence  of  this  right,  in  the  case  of 
paintings,  drawings,  and  photographs,  owing  to  the  wording  of  the  preamble 
of  the  Act  25  &  26  Vict.  c.  68.  For  a  discussion  of  this  question,  see 
Scrutton,  Cojnjright,  pp.  151-56.  The  doubt  seems  unfounded  (see 
dictum  of  L.  P.  Inglis  in  Caird,  quoted  supra,  p.  302;  Prince  Albert  v. 
>S'^7-«7i^e,  1849,  18  L.  J.  (X.  S.)  Ch.  120:  Jcfrcys,  4  H.  L.  Eep.  815;  and 
Turner,  infra).  But  a  difficulty,  which  is  not  so  much  felt  in  the  case 
of  book's,  arises  as  to  publication.  There  is  no  clear  rule  as  to  what  con- 
stitutes publication  of  a  work  of  art.  The  only  authority  on  the  sub- 
ject is  an  Irish  case  (Turner,  1860,  10  Ir.  Ch.  120  and  510),  where  it 
was  held  that  the  exhibition  of  a  picture  in  public  galleries,  copying  not 
beinf'  x^ermitted,  did  not  amovmt  to  publication  of  it ;  and  one  who,  by  an 
arrangement  of  models  representing  the  picture,  made  a  photograph  w^hich 
closely  resembled  the  picture,  was  restrained  from  publishing  and  selling 
copies  of  the  photograpli.  Although  in  this  case  public  exhibition  was 
held  not  to  be  publication,  the  Lord  Chancellor  of  Ireland  in  his  judgment 
(at  p.  516)  defined  publication,  in  the  case  of  sculpture,  to  be  when  "  the  eye 
of  the  public  is  allowed  to  rest  upon  it." 

(a)  Engravings,  Etchings,  Prints,  etc. 

Statutes. 

8  Geo.  II.  c.  13  (The  Engraving  Copyright  Act,  1734). 

7  Geo.  III.  c.  38  (The  Engraving  Copyright  Act,  1766). 

17  Geo.  III.  c.  57  (The  Prints  Copyright  Act,  1777). 

15  &  16  Vict.  c.  12  (s.  14)  (The  International  Copyright  Act,  1852). 

25  &  26  Vict.  c.  68  (The  Fine  Arts  Copyright  Act,  1862). 

Under  the  first  four  of  tlie  above  Acts  the  law  seems  to  be  as  follows : — 

Everyone  has  for  taventy-eight  years,  from  the  first  publishing  thereof, 

the  sole  right  and  liberty  of  multiplying,  by  any  mechanical  process  by 
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wliuli  ])iiiits    or  impressions  are  capaltlo  of  being  luultiplitMl  indefinitely, 
copies  of  any  print  of  whatever  subjeet  which  he  has — 

(a)  Invented  or  designed,  engr.ived,  etclied,  or  worked  in  niezzotinto  or 

eliiaro-oscuro  ;  or  which  he  has, 

(b)  From  his  own  work,  design,  or  invention,  caused  or  procured  to  be 

designed,  engraved,  etc. ;  or  whicli  he  has 

(c)  Engraved,  etc.,  or  caused  to  be  engraved,  etc.,  from  any  picture, 

drawing,  model,  or  .s('ul])ture,  eithei' ancient  or  modern  (see  St(;phen, 
Uiij.  (Uip.  Com.  lii'p.  Ixxvi.). 

Under  the  Act  of  18G2,  the  sole  right  of  engraving  or  rei)roducing  any 
painting  or  drawing  is  vested  in  the  "author"  tliereof  for  his  life  and  seven 
years  after  his  death,  on  com))lying  with  the  provisions  of  the  Act  (see  infra, 
p.  308);  so  that  a  print  may  be  i)rotected,  Ijoth  under  the  earlier  Acts  and 
under  the  Act  of  1SG2,  provided  it  is  copied  from  a  drawing  or  design  in 
which  there  is  copyright  {Tuch,  1832,  51  L.  J.  (N.  S.)  3G3).  If  not  (as  in 
the  case  of  an  engraving  of  an  old  picture),  there  can  only  be  copyright 
under  the  earlier  Acts;  and  of  course  in  this  case  there  is  only  copyright 
in  the  engraving.  There  is  wo  monopoly  of  copying  the  subject  {Dc  Bcrcngcr, 
1819,  2  fStark.  548).  According  to  the  principles  laid  down  for  books,  all 
may  go  to  a  common  source  (see  Kcnrick,  1890,  L.  E.  25  Q.  B.  D.  99). 
But  one  must  not  copy  the  work  of  another  (Blacl-ivdl,  1740,  2  Atk.  92). 

To  obtain  the  benefit  of  the  Engraving  Acts,  the  print  must  be  engraved, 
etched,  drawn,  or  designed  (Act  1777,  s.  1 ;  Faf/e,  1832,  5  Sim.  395 ;  6  &  7 
Will.  IV.  c.  59;  Jcffcrijs,  1854,  4  H.  L.  Eep.  815),  and  first  published  in 
the  Briti.sh  dominions  (7  &  8  Vict.  c.  12,  s.  19 ;  49  &  50  Vict.  c.  33,  s.  8). 
The  date  of  first  publication  of  the  print,  and  the  name  of  the  pro- 
prietor, must  be  engraved  on  the  plate,  and  printed  on  every  print  (Act 
1734,  s.  1 ;  Ncivton,  1827,  4  Bing.  234). 

The  purchasers  of  plates  may  reproduce  without  incurring  penalties 
(1734,  s.  2;  but  see  Cooper  (1895),  1  Ch.  567:  Hole,  1879,  L.  E.  12  Ch.  D. 
886,  898). 

How  far  has  one  employing  another  to  engrave  for  him  the  copy- 
right in  the  work  executed  ?  The  summary  of  the  law  given  above 
covers  cases  of  employment  in  which  the  employer  is  the  inventor  or 
designer,  or  where  he  lias  caused  a  print  from  any  picture,  drawing,  model, 
or  sculpture  to  be  made.  But  it  does  not  cover  any  other  case,  as,  e.g.,  the 
execution  of  an  engraving  on  commission  from  the  engraver's  own  design 
(see  Jeffcnjs,  1753,  Amb.  163  ;  Stannard,  1871,  24  L.  T.  (K  S).  570).  lu 
the  latter  case,  should  an  employer  be  desirous  of  accpiiring  the  copyright,  he 
would  require  to  take  advantage  of  the  provisions  of  the  Act  1862,  s.  1 
(see  infra,  p.  309). 

3Iaps,  charts,  and  plans  come  under  both  the  Engraving  Acts  and  the 
Copyright  Act  of  1842.  To  preserve  the  fullest  riglits,  it  is  ncces.sary  to 
register  under  the  Act  of  1842,  but  this  only  before  raising  an  action  (s. 
24)  (see  Copinger,  p.  407;  Stamuird  v.  Lee,  1871,  L.  E.  6  Ch.  346; 
Stannard  v.  Harrison,  1871,  24  L.  T.  (N.  S.)  570).  If  a  print  is  part  of  a  book, 
it  is  protected  by  the  Act  of  1842,  and  does  not  require  to  have  the  name 
and  date  printed  on  it  (Bo>/ue,  1852,  5  De  G.  &  Sm.  267). 

For  assignation  of  copyright  in  a  print,  writing  is  not  required.  But  if 
assignation  or  consent  is  pleaded  in  defence  to  an  action  of  damages,  a  written 
assignation  or  consent,  attested  by  two  witnesses,  must  be  produced  (1776, 
s.  1). 

Infringement. — The  test  of  infringement  seems  to  be  whether  the  mode  of 
copying  depreciates  the  commercial  value  of  the  print  (see  Moore,   1842,  9 
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M.  &  W.  692  ;  GamUrt,  1863,  14  C.  B.  (N.  S.)  306  ;  DicU,  1880,  L.  E.  15 
Ch.  D.  22).  Infringement  of  C()pvri<i;ht  in  a  print  must  be  distinguished 
from  infringement  of  the  design  {Dicks).  It  is  a  question  how  far  copying 
by  hand  is  an  infringement  (//'.).  The  prohibition  against  infringement 
contahied  in  the  Acts  is  too  extensive  to  be  quoted.  It  includes  copying 
"  in  whole  or  in  part,  by  varying,  adding  to  or  diminishing  from,  the  main 
design,"  and  also  comprises  selling  or  importing  for  sale  (1735,  s.  1 ;  1776, 
s.  1).  The  former  Act,  in  connection  with  selling  or  importing,  contains 
the  word  "knowingly."  Tliis  might  make  a  diiference  if  penalties  were 
sued  for. 

Remedies  for  Tnfvinrjement. — (1)  Interdict.  (2)  Action  of  damages. 
(3)  Action  for  penalties.  The  penalties  are  enumerated,  1736,  s.  1,  and  may 
be  sued  for  by  anyone,  either  in  the  Court  of  Session  or  by  a  summary  action 
in  the  Sheriff  Court  (1862,  s.  8).  In  the  latter  case,  the  evidence  of  one 
witness  is  sufficient  to  convict,  and  the  Sheriff's  judgment  is  final.  In  an 
action  of  damages,  it  is  necessary  to  specify  the  locus  of  the  infringement 
(Graves,  1868,  7  jNI.  204).  An  action  for  penalties  must  be  brought  within 
six  months  (1766,  ss.  6  and  8). 

(I)  Paintings,  Dravsings,  and  FhotograjjJis. 

Statute. 

25  &  26  Vict.  c.  68  (The  Fine  Arts  Copyright  Act,  1862). 

Copyriglit  in  paintings,  drawings,  and  photographs,  apart  from  the  rights 
conferred  by  the  Engraving  Acts,  exists  only  by  virtue  of  the  above  Statute. 
It  is  conferred  (s.  1)  on  the  author  (and  his  assigns),  being  a  British  subject 
or  resident  within  the  dominions  of  the  Crown,  of  every  original  painting, 
drawing,  and  pliotograph  made  either  in  the  British  dominions  or  else- 
where, not  sold  or  disposed  of  before  29th  July  1862.     Its  term  is  the  life 
OF  THE  AUTHOR  AND  SEVEN  YEARS  after  his  death.     It  means  the  "  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such  painting  or 
drawling  and  the  design  thereof,  or  such  photograph  and  the  negative  thereof, 
liy  any  means  and  of  any  size  "  (s.  1).     The  word  author  is  used  in  this  Act 
to  designate   the  artist  or  maker  of  a  painting,  drawing,  or  photograph. 
This  use,  strongly  condemned  by  Brett,  M.  E.,  in  Nottage{lS8o,  L.  E.  11  Q. 
B.  D.  627,  at  p.  631),  leads  to  difficulty  in  determining  who  is  the  proprietor 
of  copyright  in  a  photograph.     Who  is  the  "  author  "  of  a  photograph  ?     In 
Nottage  {siqjra),  it  was  held  that  the  members  of  a  firm  who  employed  a 
large  staff  of  assistants,  and  did  not  take  the  photographs  themselves,  were 
not  the  authors.     In  Melville  ((1895)  2  Ch.  531),  Kekewich,  J.,  held  that  a 
person  who  generally  controls  the  operation  is  the  author,  and  that  one  who 
performs  the  manual  operations  under  his  control  is  not.     There  is  a  saving 
in  the  Act  of  the  right  of  any  person  to  copy  a  work  in  which  there  is  no 
copyright,  notwithstanding  that  someone  else  has  made  a  copyright  copy  of 
it  (s.  2).     Copyright  is  personal  or  moveable  estate  (s.  3).     A  register  book  is 
kept  at  Stationers'  Hall,  entitled  the  Eegister  of  Proprietors  of  Copyright 
in  Paintings,  Drawings,  and  Photographs   (s.  4) ;  and  the  enactments  in 
the  Copyright  Act,  1842  (ss.  11,  12,  13,  14),  with  relation  to  the  book- 
inspection  of  it,  searches,  copies,  using  entries  as  evidence,  and  the  expunging 
and  varying  of  entries — are  applied  to  it  (s.  5).     Differing  from  the  Act  of 
1842,  registration  is  necessary  to  entitle  any  proprietor  of  copyright  to  the 
l)enefit  of  the  Act,  and  no  action  is  sustainable  in  respect  of  anything  done 
before  registration  (s.  4).     In  Tuck  (1887,  L.  E.  19  Q.  B.  D.  629),  it  was  held 
that,  although  by  the  operation  of  sec.  4  damages  could  not  be  recovered  for 
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the  mahing  of  uiiauthori.sed  copies  heforc  reffistratioii,  yet  they  could  Ikj  re- 
covered f(jr  the  ndlc  of  tliose  copies  after  re<^istration. 

Copyright  exists  l»efore  registration,  and  is  capahle  of  assignation. 
Assignation  does  not  require  registration  to  completely  invest  the  assignee 
(ss.  1,  ."),  4;  Graves  case,  18G0,  L.  R.  4  (.}.  15.  715).  A  licensee  does  not 
require  to  register  {Tuck,  1.S82,  51  L.  .1.  Q.  B.  36:3).  The  entry,  if 
the  author  has  not  parted  with  the  copyright,  is  his  name  and  place  of 
abode,  with  a  short  description  of  the  nature  and  subject  of  the  work,  and, 
if  he  so  desire,  a  sketch,  outline,  or  pliotograph  of  it  For  what  is  refjuisile 
as  a  descrii)tion,  see  ex  parte  Bcal,  1868,  L.  R.  3  Q.  B.  387  ;  Graves'  cise, 
supra.  If  the  owner  of  the  copyright  is  not  the  author,  the  entry  re(piires 
the  date  of  the  assignment  of  tlie  copyright,  witli  the  names  of  the  parties 
thereto,  the  name  and  place  of  abode  of  the  proprietor  of  the  copyright,  the 
name  and  place  of  abode  of  the  author  of  the  work,  a  short  description  of  tlie 
nature  and  subject  of  the  work,  and,  if  the  person  registering  so  desire,  a 
sketch,  outline,  or  photograpli  of  it  (s.  4).  The  fee  for  making  an  entry  is 
Is.  (s.  5). 

The  effect  of  the  first  sale  of  a  work  upon  the  copyright  in  it  re- 
quires special  attention.  If  a  painting,  drawing,  or  the  negative  of  a 
photograph  is  executed  on  commission  (the  words  are  "shall  be  made  or 
executed  for  or  on  behalf  of  any  other  person  for  a  good  or  a  valuable 
consideration  "),  the  copyright  is  the  property  of  the  person  on  whose  behalf 
it  is  executed,  unless  at  or  before  the  time  of  sale  or  disposition  it  is  ex- 
pressly reserved  to  the  author  by  agreement  in  writing,  signed  by  the  person 
on  whose  behalf  it  is  executed.  If  it  is  an  ordinary  sale  (for  the  first  time), 
the  copyright  does  not  belong  to  the  vendor,  unless  it  is  expressly  reserved 
to  him  in  writing  signed  by  the  vendee ;  and  it  does  not  belong  to  the 
vendee  unless  an  agreement  in  writing  signed  by  the  vendor,  or  his  agent 
duly  authorised,  is  made  to  that  eflect.  The  consequence,  ajqtarently,  is  that 
in  an  ordinary  sale,  unless  writing  passes,  the  copyright  is  irretrievably  lost 
(s.  1).  Such  is  the  reading  of  the  section  adopted  by  Sir  James  Stephen 
in  Digest  Copyright  Commission  Beport,  article  21,  p.  Ixxvi,  and  is  the 
opinion  of  Copinger  (p.  441)  and  Scrutton  (p.  182).  So  far  as  regards  exe- 
cution on  connnission,  this  is  undoubtedly  a  correct  reading ;  but  in  the  case 
of  an  ordinary  sale  it  is  not  quite  so  clear.  The  provision  for  the  case  of 
an  ordinary  sale,  however  construed,  involves  a  contradiction  (see  Levi, 
1887,  3  T.  L.  R.  286).  In  the  case  of  a  photograph,  wliere  the  sitter 
pays  for  the  copies,  he  has  the  copyright  {PoUanI,  1881),  40  Ch.  1). 
345.  This  case  decided  on  ground  of  breach  of  trust).  Where  tlie  sitter 
pays  nothing,  the  copyright  is  the  photographer's  (Melville  (1895),  2  Ch. 
531).  Every  assignation  of  copyright,  and  every  licence  to  use  or  copy  a 
copyright  design  or  work,  must  be  in  writing,  signed  by  the  proprietor  of 
the  copyright,  or  by  his  agent  appointed  for  that  purpose  in  writing  (s.  .".). 
There  may  be  partial  assignment  of  copyright,  so  as  to  give  the  right  to 
copy  in  one  particular  size:  and  the  right  to  reproduce  in  other  fasliions 
remains  in  the  assignor  {Lueas,  1880,  L.  R.  13  Ch.  1).  872). 

Infringement  of  copyright  is  to  "repeat,  copy,  colourably  imitate,  or 
otherwise  nmltiply  for  sale,  hire,  exhibition,  or  distribution,"  any  copyright 
work,  or  the  design  thereof,  or  cause  the  same  to  be  done,  or,  knowing  that 
any  co])y  has  been  unlawfully  made,  to  import  into  the  United  Kingdom, 
or  to  sell,  publish,  let  to  hire,  exhibit  or  distribute,  or  ofter  to  do  so,  or  cause 
the  same  to  be  done.  (These  are  the  provisions  of  sec.  6,  expressed  shortly.) 
The  penalty  is  £10  for  every  such  offence,  and  the  pirated  copies  and  the 
negatives  of  photographs  are  forfeited  to  the  proprietor  of  the  copyright 
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(s.  G).  Penalties  cannot  be  exacted  for  anything  done  abroad  (TncJc, 
1887, 19  Q.  B.  D.  629). 

Copying  is  an  infringement,  whatever  the  size  of  the  cojry  may  be,  or 
whatever  the  means  iised"(s.  1)  {Bradhury,  1872,  L.  E.  8  Exchr  1).  It  is  to 
be  observed  that  copying  the  design  is  an  infrhigement  (ss.  1,  G).  "  In  all 
cases  where  the  alleged  invasion  is  not  a  mere  copy,  the  Statute  makes  it 
imperative  to  consider  how  far  there  is  identity  of  design  "  (per  Ld.  Watson 
in  Hanfstacngl  v.  Baincs  &  Co.  (1895),  A.  C.  20,  at  p.  27).  Copyright  in  a 
•design  does  not  extend  so  far  as  to  make  it  an  infringement  of  the  design 
of  a  picture  to  rei)resent  the  picture  by  a  tallcau  vivani,  formed  by  living 
persons  dressed  in  the  same  way  and  placed  in  the  same  attitudes  as  the 
figures  in  the  picture  {Hanfstacngl  v.  Empire  Palace  (1894),  2  Ch.  1).  But 
copyright  extends  to  the  painted  backgrounds  of  the  tallcau  (ih.  (1895),  W. 
K  7G).  A  photograph  or  drawing  of  the  tahleau  might  be  an  infringement 
of  the  copyright  in  the  picture  {Hanfstacngl  v.  Baincs  (1895),  A.  C.  20).  It  is 
a  question  of'fact  whether  it  is  or  not.  A  drawing  may  be  a  copy  of  the  work 
of  another  though  it  has  not  been  made  directly  from  that  work  itself,  but 
by  the  use  of  intermediate  copies  or  other  indirect  means  (per  Ld.  Shand 
in  Hanfstacngl  (1895),  A.  C.  at  p.  30  ;  cf.  Turner  v.  Bohinson,  10  Ir.  Ch. 
121,  ofO).  Importation  of  pirated  copies  or  negatives  of  photographs  is 
forbidden  by  the  Act  ;  and  if  the  proprietor  of  copyright  declares  that 
any  goods  imported  are  infringements  of  his  copyright,  such  goods  may  be 
detained  by  the  officers  of  customs  (s.  10). 

A  penally^  of  £10,  or  double  the  price  of  all  copies,  with  forfeiture  of 
copies,  is  exacted  from  any  person  convicted  of :  (1)  fraudulently  signing  or 
affixing  to  any  work  any  name,  initials,  or  monogram  ;  (2)  frudulcntly  selling, 
publishing,  or  exhil)iting,or  otherwise  disposing  of  or  offering  for  sale,  etc.,  a 
work  witii  any  such  name,  etc. ;  (3)  fraudulently  uttering,  disposing  of,  or 
putting  off,  or  causing  to  be  uttered,  etc.,  any  copy  or  imitation  of  a  work, 
whether  copyright  or  not,  as  the  original  work ;  (4)  knowingly  selling,  or 
publishing,  or  offering  for  sale,  during  the  life  of  the  author,  any  work,  or 
copies  of  awork,whicli  has  been  altered  wathout  the  author's  consent,  as  the 
unaltered  work  of  the  author :  provided  that  in  all  these  cases  the  person 
whose  name,  initials,  or  monogram  is  fraudulently  affixed,  or  whose  work  is 
altered,  or  to  whom  a  work  is  falsely  ascribed,  is  living  at  the  time,  or  within 
twenty  years  of  the  time,  of  the  commission  of  tlie  offence  (s.  7).  Pecuniary 
jjenalties  and  forfeited  copies  may  lie  recovered  l)y  action  in  the  Court  of 
Session, or  summary  action  in  the  Sheriff  Court.  In  the  latter  case,  the  evidence 
of  one  witness  is  sufficient  for  a  conviction,  and  the  Sheriff's  judgment  is 
final  (s.  8).  A  person  whose  copyright  is  infringed  has  an  action  of  damages 
in  addition  to  an  action  for  penalties  (s.  11).  There  is  no  time  fixed  by  this 
Act  within  which  actions  must  be  brought.  In  the  application  of  the  law 
relating  to  paintings,  drawings,  and  i)hotographs,  the  same  general  principles 
as  apply  to  books  and  engravings  are  in  force.  The  right  of  several  persons 
to  go  to  a  common  source  is  specially  preserved  by  sec.  2. 

(c)  Sculpture. 
Statute. 
54  Geo.  III.  c.  56  (The  Sculpture  Copyright  Act,  1814). 

Copyright  in  sculpture  was  introduced  by  38  Geo.  in.  c.  71.  This  Act 
was  superseded  by  the  Act  of  1814,  and  was  repealed  by  the  Statute  Law 
Eevision  Act,  1861. 

The  first  section  of  the  Act  of  1814,  granting  the  right  and  defining  the 
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subject  of  it,  is  toij  l(jng  to  quote,  and  it  cuuuot  lie  .summarised.     It  defies 
reasonable  construction,  as  it  is  (piite  ungrammatical  and  almost  unintelligible 
(see  Sir  James  Stepiien  in  Dig.  Cop.  Com.  lleii.  p.  Ixxv,).     As  far  as  the  section 
can  be  understood,  it  confers  "the  sole  right  and  property  in  any  new  and 
original  sculpture,  or  model,  or  copy,  or  cast"  of  the  human  figure  or  of  any 
animal,  or  of  "  any  subject  being  matter  of  invention  in  sculpture,"  upon  the 
per.s(ju  w  ho  makes  such  things  or  cau.ses  them  to  l)e  made,  for  i-ouiiTEEN  years 
from  "  first  putting  forth  or  publishing  the  same,"  with  a  fuutheu  term  of 
FOURTEEN  YEAR.s  to  the  maker  if  he  be  alive  at  theend  of  the  first  term, provided 
that  in  every  case  the  maker  ("proprietor  "  in  the  Act)  put  his  name  with  the 
date  upon  the  sculpture  before  it  is  put  forth  or  published  (ss.  1  and  6). 
The  section  instructs  the  proprietor  to  put  "the  date"  upon  the  sculpture, 
but  does  not  indicate  what  date.     Probably  the  date  of   publication   is 
intended.     The  making  or  importing,  or  causing  to  be  made  or  imported,  or 
exposed  to  sale  or  otherwise  disposed  of,  any  pirated  copy  of  the  things 
enumerated  in  the  first  section,  subjects  the  offender  to  an  action  of  damages 
(s.  3).     Assignation  of  copyright  must  be  by  tested  deed  (s.  4).     Actions  for 
any  offence  must  be  raised  within  six  months  after  the  discovery  of  the 
offence  (s.  5).     The  period  when  copyright  commences  is  the  "  first  putting 
forth  or  publishing."     What  this  exactly  means  has  not  been  decided  (see 
ante,  p.  306).     Publication  was  defined  by  the  Lord  Chancellor  of  Ireland,  in 
the  case  of  sculpture,  to  be  "when  the  eye  of  the  public  is  allowed  to  rest 
upon  it"  {Tunu-r,  18G0,  10  Ir.  Ch.  at  p.  510).     But  this  statement  was 
ohiUr,  and  is  not  easily  reconcilable  with  the  judgment.     It  is  obviously 
ditticult  to  determine  a"^  point  of  time  when  a  piece  of  sculpture  is  "pub- 
lished."    Must  it  leave  the  artist's  studio  :" 

There  is  only  one  reported  case  under  the  Act  of  1814  {Caproni,  1891, 
05  L.  T.  (X.  S.)  785).  In  tliis  case,  casts  of  models  of  natural  fruits,  showing 
artistic  taste  and  judgment  in  the  selection  of  the  objects,  anil  skill  in  the 
grouping,  were  found  entitled  to  protection,  as  coming  within  the  words 
"  any  subject  being  matter  of  invention  in  sculpture." 

VI.    COLONIAL    COPYRIGHT. 

Statutes. 

5  &  0  Viet.  c.  45,  ss.  15,  17,  29  (The  Copyright  Act,  1842). 

10  &  11  Viet.  c.  95,  ss.  1,  2  (The  Colonial  Copyright  Act,  1847). 

38  &  39  Vict.  c.  53  (The  Canada  Copyright  Act,  1875). 

39  &  40  Vict.  c.  36,  s.  152  (Customs  Consolidation  Act,  1877). 

49  &  50  Vict.  c.  33,  ss.  8,  9  (The  International  Copyright  Act,  1886). 

The  Act  of  1842  extends  to  every  portion  of  the  British  dominions  (s.  29). 
Provided  the  first  publication  of  his  work  be  in  the  British  dominions,  every 
British  subject  may  acquire  copyright  whether  he  is  resident  in  the  British 
dominions  or  not  (Act  1886,  s.  8).  Except  the  Act  of  1842,  none  of  the 
Copyright  Acts  expressly  extends  to  all  the  British  dominions. 

By  the  Act  of  1847,  the  Crown  has  power,  by  Order  in  Council,  to  dispense 
with  the  provisions  of  the  Act  of  1842,  relating  to  the  importjition  of  foreign 
reprints  into  any  particular  Briti.sh  possession,  when  the  legislative  authority 
in  tliat  possession  lias  made  provision  for  securing  or  i)rotecting  the  rights 
of  r.ritish  authors  (s.  1).  For  Orders  in  Ccunicil  and  working  of  the  Act,  see 
Copinger,  Copyright,  p.  609.  The  next  Act  dealing  with  colonial  copyright 
was  the  Act  of  1875,  which  gave  power  to  the  Crown  to  assent  to  the 
-l)assnig  of  an  Act  by  tlie  Canadian  Legislature  regulating  copyright  in  Canada. 
It  is  provided  by  the  Act  of  1875,  that  no  book  which  becomes  entitled  to 
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copyright  in  Canada  under  the  Canadian  Act,  shall  be  imported  into  the 
United  Kingdom.  This  provision  must,  however,  be  read  in  the  hght  of  the 
extended  copvrio-ht  given  to  all  the  colonies  by  the  Act  of  188G  {infra). 

The  International  Copyright  Act,  188G,  deals  with  colonial  copyright. 
It  enacts  (s.  8)  that  all  tlie  Copyright  Acts  sliall  apply  to  a  lilcrarij  or  artistic 
work  first  produced  in  a  British  possession  in  like  manner  as  they  apply  to 
a  work  first  produced  in  the  United  Kingdom.  But  it  is  provided  that  if  the 
law  of  the  possession  provides  for  registration,  registration  under  the  Copy- 
right Acts  is  unnecessary,  and  no  copies  of  any  l)Ook  require  to  1»e  delivered  for 
libraries  (s.  8  (1)).  Where  a  register  of  copyright  in  books  is  kept  in 
a  British  possession,  an  extract  duly  certified  is  adnn'ssible  in  all  Courts  in 
evidence  of  tlie  contents  of  that  register  (s.  8  (2)).  Where  before  188G  any 
Act  or  Ordinance  has  been  passed  in  any  British  possession  respecting  copy- 
right, an  Order  in  Co\nicil  may  modify  the  Copyright  Acts,  so  far  as  they 
apply  to  such  possession  (s.  8  (8)).  The  right  to  pass  any  Act  or  Ordinance 
in  any  British  possession,  regulating  copyright  in  works  first  produced  in  such 
possession,  is  preserved  (s.  8  (4)).  It  is  questioned  if  the  Act  of  188G  has 
extended  the  rights  of  the  makers  of  works  of  art  under  the  Act  of  1862. 
The  scope  of  the  Engravings  Copyright  Acts  and  the  Sculpture  Copyright 
Act  is  certainly  extended  to  works  produced  in  the  colonies ;  but  it  is  con- 
tended tliat,  as  to  works  of  art  which  come  under  the  Act  of  18G2,that  Act 
gives  copvright  to  anyone  resident  within  the  dominions  of  tlie  Crown,  and 
nothing  more  is  granted  by  the  Act  of  188G  (see  Scrutton,p.  199  ;  Copinger, 
p.  G22). 

VII.   INTERXATIONAL    COPYKIGHT. 

Statutes. 
*1844,  7  &  8  Vict.  c.  12. 
*1852,  15  &  16  Vict.  c.  12. 

1862,  25  &  26  Vict.  c.  68  (s.  12). 
*1875,  38  &  39  Vict.  c.  12. 

1876,  39  &  40  Vict.  c.  36  (ss.  42,  44,  45,  152).  . 
*1886,  49  &  50  Vict.  c.  33. 

1889,  52  &  53  Vict.  c.  42  (s.  1). 

*  (The  International  Copyright  Acts,  1844-1886.) 

The  regulaii(jn  of  copyright,  and  the  rules  for  enforcing  it,  being  the 
creature  of  statute,  if  copyright  itself  be  not,  tlie  international  law 
relating  to  copyright  is  the  creature  of  treaty  and  statute  following 
thereon.  An  American  author  (Curtis)  says  :  "  The  actual  law  of  nations 
knows  no  exclusive  right  of  an  author  to  the  proceeds  of  his  work,  except 
that  which  is  enforced  by  the  municipal  law  of  his  own  country,  which  can 
operate  nowhere  luit  in  its  own  jurisdiction.  As  soon  as  a  copy  of  a  book 
is  landed  in  any  foreign  country,  all  comi^aint  of  its  republication  is,  in 
the  absence  of  a  treaty,  fruitless," because  no  means  of  redress  exist,  except 
under  the  law  of  the  author's  own  country.  It  becomes  public  property, 
not  because  the  justice  of  the  case  is  changed  by  the  passage  across  the  sea 
or  a  boundary,  luit  Ijecause  there  are  no  means  of  enforcing  the  private 
right "  {(Joiviri(jht,  p.  22).  (See  also  opinion  of  Ld.  Coalston  in  Hinton  v. 
Doruddson,  1773,  Boswcll's  Uciiort,  p.  29.) 

The  Acts  given  above  contain  all  the  Statute  law  on  tlie  subject  of 
international  copyright ;  but  for  the  actual  rules  regulating  international 
coijyright,  the  Orders  in  Council,  issued  in  pursuance  of  these  Acts,  must  be 
consulted.  A  list  of  them  will  be  found  in  the  Law  Ikports  Dujcst,  sub  voce 
"  Copyright,  International."     The   Acts   marked    *  .  are   the    International 
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Copyright  Acts,  and  are  to  ha  (•(jMStrued  together  (Act  188G,  s.  \).  liy 
tht'S(!  Acts  the  Queen,  hy  Order  in  Council,  may  grant  copyright  (including 
tile  rigiit  of  representation  of  drauialic  jiieces  and  musical  compositions) 
to  autliors  of  books,  and  inventors,  designers,  engravers,  and  makers  of 
works  of  art,  first  published  in  foreign  countries;  and  the  several  Statutes 
a])plying  to  the  dilVerent  classes  of  works  thereafter  apply  to  such  foreign 
authors  and  tiieir  works,  save  as  the  Order  in  Council  may  limit  their 
ai)i.lication  (Act  1844,  ss.  2,  3,  4,  5  ;  188G,  ss.  2  (1),  10).  The  Acts,  or  any 
Older  tliereun(h>r, cannot  confer  a  greater  right  or  longer  term  of  copyright 
in  any  work  tliau  that  enjujed  in  the  foreign  country  in  which  sucli  work 
was  first  produced  (1886,  s.  2  (3)).  See,  for  what  is  "  a  greater  right,"  Scrutton, 
p.  205,  and  Havfstacmjl  v.  Empire  Palace  (1894),  3  Ch.  109,  123).  Before 
making  an  <  )rder  in  Council  in  respect  of  any  foreign  country,  ller  Majesty  in 
Council  is  to  be  satisfied  tliat  that  foreign  country  has  made  such  provisions 
(if  any)  as  it  appears  to  Her  Majesty  expedient  to  require  for  the  protection 
of  Ihitish  authors  (1886,  s.  4).  The  regulations  as  to  the  registry  and 
delivery  of  copies  of  works  (1844,  ss.  6-9,  11,  12)  do  not  apjily,  except  so 
far  as  provided  l)y  the  Order  (1886,  s.  4;  Hanfdaciigl  v.  American  Tobacco 
6V(1895),  1  Q.  15.  347). 

The  importing  of  copies  of  copyright  books  printed  in  foreign  countries 
other  than  those  wherein  the  books  were  first  published,  or  unauthorised 
translations,  is  ])rohibited,  and  pirated  copies  may  l)e  seized  and  destroyed 
(1844,  s.  10;  1852,  s.  10;  1886,  s.  5.  But  see  Pitts,  6  Nov.  1896,  13  T.  L.  K. 
20).  In  the  case  of  translations,  the  right  of  preventing  the  publication  or 
itiij)ortation  only  subsists  for  ten  years,unless  during  that  period  an  authorised 
English  translation  has  been  produced  (1 886,  s.  5  (2)).  There  is  no  copyright 
in  any  work  first  published  out  of  the  British  dominions  other  than  that  given 
by  the  International  Copyright  Acts  (1844,  s.  19.  See  Bovcicault  v.  Diiaficld 
(1 863),  1  Hem.  &  M.  597;  Boucicault  v.  ChaUerton  (1876),  5  Ch.  D.  267).  An 
Order  in  Council  may  regulate  the  production  of  imitations  or  adajitations  of  a 
dramatic  piece  or  musical  composition  published  in  a  foreign  country  (1852, 
s.  6;  1875,  s.  1).  To  copy  or  translate  an  article  of  political  discussion  from 
a  foreign  newspaper  or  periodical,  if  the  source  be  acknowledged,  is  not  an 
infringement  of  copyright.  The  same  holds  good  of  any  article,  unless  the 
author  has  signified  his  intention  of  preserving  the  co])yright  (1852,  s.  7). 
In  certain  circumstances,  the  publisher  and  not  the  author  may  have  copy- 
right in  a  work  (1886,  s.  2  (2)).  An  Order  in  Council  applies  to  works 
[)roduced  before  the  date  of  the  Order  (1886,  s.  6.  See  Hanfstacncjl  v.  IloUou-arj 
(1893),  2  Q.  B.  1 ;  cf.  Lauri  (1892),  3  Ch.  402,  and  Scrutton,  p.  208).  It  is 
])rovi(led,  however,  that  where  any  person  has,  before  the  date  of  the  Order, 
lawfully  produced  a  work  in  the  United  Kingdom,  any  rights  or  interests 
connected  with  such  ])roductioii,  whidi  ;iie  subsisting  and  valuable,  are  not 
to  be  diminished  or  prejudiced  (ib.).  For  the  construction  of  "rights  and 
interests,"  i^QO.^fnul  (1891),  2  Q.  B.  443;  Schauer  (1893),  1  Ch.  :^d  :  and 
llanfstaciKjl  v.  Hulluicai/,  si(j)7'a. 

The  existence  or  proprietorship  of  foreign  copyright  may  be  proved  by 
a  duly  authenticated  extract  from  a  register  or  a  document  stating  the 
existence  of  cojiyright,  and  such  documents  are  admissible  in  evidence  in 
all  Courts  (1886,  s.'  7). 

The  International  Coiiyiight  Acts  ap})ly  to  all  British  possessions,  but 
the  Queen  in  Council  may  declare  that  the  Acts,  or  any  Order  in  Council, 
are  not  to  apply  to  a  particular  British  ])os.session  (1886,  s.  9). 

Provision  is  made  liy  sec.  3  of  the  Act  of  1886  for  the  determination  of 
copyright  when  a  work  is  produced  simultaneously  in  two  or  more  countriea 


o 


14  CORN 


The   Act  of  188G  was  passed,  as  its   preamble   bears,   to   enable   the 
Queen  to  assent  to  a  Convention,  called  the  Berne  Convention,  which  was 
finally  ratified   5   Sept.   1887.       This  Convention  embraces  a  number  of 
countries,  formed  into  the  International  Copyright  Union.     An  Order  in 
Council  was  issued  28  Nov.    1887,  adopting   and   embodying   the  Berne 
Convention   (see   Scruttou,   p.    283 ;    Copinger,   p.    cxxiii.).      Other    Con- 
ventions   have    since    been   entered   into,   and    other   Orders   in    Council 
issued    in    regard    to    tliem    and    to  the    accession    of    other    countries    to 
the  International  Copyright  Union.      For  these,  see  Laiu  Reports  Digest, 
suh  voce  "  Copyright,  International."     The  rights  of  foreigners  to  copyright 
in  the  British  dominions  are  now  regulated  by  these  Orders  in  Council,  under 
the   International    Copyright   Acts.      The   rights   of    British    subjects   to 
copyright  in  any  foreign  country  are  regulated  by  the  law  of  that  country, 
whether  it  is  a  party  to  any  Convention  with  Great  Britain  or  not.     Any 
person  seeking  to  restrain  an  infringement  in  a  foreign  country  comprised 
in   the   International   Copyright  Union,  even  though  the  defender  be   a 
British  subject,  must  have  recourse  to  the  Courts  of  that  country  {Morocco- 
Bound  Syndicate  (1895),  1  Ch.  534). 

[On  the  whole  subject  of  copyright,  see  Copinger  on  Copyriglit ;  Scrutton 
on  Copyright:  Shortt,  Lavj  of  Literature  and  Art;  Report  of  the  Copyright 
Commission,  1878,  with  A2')pendix- — Digest  of  the  Lena  of  Copyright,  by  Sir 
James  Stephen.] 

Tor  Copyright  in  designs,  see  Patents,  Designs,  and  Tkade  Marks. 


Corn. — Growing  corns,  after  they  have  reached  a  certain  growth, 
are  held  to  be  moveable,  and  therefore  subject  to  the  diligence  of  poinding. 
The  prices  and  quantities  of  corn,  it  has  been  held,  are  as  capable  of  being 
fixed  before  their  separation  from  the  ground  as  afterwards  (Ersk.  Dist.  iii.  6. 
22  ;  Piankine,  Leases,  565,  and  cases  there  cited).  But  diligence  can  only 
competently  be  used  when  the  corn  is  ripe  or  nearly  so ;  and  it  is  only 
completed  by  severance  of  the  corn  from  the  ground  (F.  Morton,  1765,  M. 
6197).  Poinding  in  December  of  wlieat  just  brairded,  and  of  grass  sown 
for  a  crop  next  season,  has  been  held  ineffectual  {Elder,  1833,  11  S.  902  ; 
Dun,  1818,  Hume,  451).  A  landlord  with  a  right  of  hypothec  over  a  farm 
enjoys  a  preference  over  the  poinding  of  corns  used  by  creditors  of  liis 
tenant. 

A  purchaser  who  had  obtained  symbolical  delivery  of  corn,  was  preferred 
to  the  creditors  of  the  seller  {B.  C.  i.  187).  See  Poinding;  Tiiirlage; 
Hypothec. 


Corporation. — See    Incorporation — Joint    Stock    Company 
Partneksiiip  ;  Bujcgii. 


Corporation  Duty  is  the  familiar  name  for  a  duty  imposed  by 
the  Customs  and  lidand  Kevenue  Act,  1885  (48  &  49  Vict.  c.  51),  upon 
property  which,  because  vested  in,  or  belonging  to,  bodies  corporate  or 
unincorporate,  escapes  the  usual  death  duties.  It  is  made  leviable  and  pay- 
able to  Her  Majesty  in  respect  of  all  real  and  personal  property  which 
shall  have  Ijelonged  to,  or  been  vested  in,  any  such  body  during  the  yearly 
period  ending  5th  Ai)ril  1885,  or  during  any  subsequent  yearly  period 
ending  on  the  same  day  in  any  year.     The  duty  is  at  the  rate  of  £5  per  cent., 
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and  is  cliar^calile  uixdi  the  aiiiiiuil  value,  incuiue,  or  profits  of  sucli 
propi.Tl}-.  'I'he  (Iciluclioiis  allowed  inelude  all  necessary  outgoings,  the 
receiver's  remuneration,  and  the  costs  of  management  i)roperly  incurred 
(s.  11).  In  the  printed  form  of  return  supplied,  on  aiijilication  to  the 
Secretary  (Stam]is),  Somerset  House,  London,  l.y  the  Ccjmmissioners  (jf  Inland 
lievenue,  deduction  is  allowed  of  ground-rent  and  mortgage  and  debenture 
interest,  in  both  cases  without  dediulion  of  income  tax  ;  insurance  premiums, 
so  far  as  the  structure  itself  is  concerned ;  the  cost  of  repairs,  not  exceeding 
£10  ])VY  cent,  of  the  ainiual  value  or  rental:  and  the  expenses  incurred  in 
realising  the  income  returned  for  as.sessment.  Further,  it  has  been  held  in 
Scotland  tliat  allowance  must  also  be  given  for  land  tax  and  landlord's  rates 
{Society  of  Writers  to  the  Sifpict,  188G,  14  K.  34). 

Sec.  "U  enacts  the  following  exemptions:— (1)  Property  vested  in  or 
under  the  control  or  management  of  "  The  Commissioners  of  Her  Majesty's 
AVorksand  ruUic  lUiildiiigs,"  or  "The  Commissioners  of  Her  Majesty's 
Woods,  Forests,  and  Land  Itevenues,"  or  any  department  of  Government. 
(2)  Property  which,  or  the  income  or  profits  whereof,  shall  be  legally 
a])i)ropriated  and  ai.i)liod  for  the  benefit  of  the  public  at  large,  or  of  any 
county,  shire,  borough,  or  i)lace,  or  the  ratepayers  or  inhal»itants  thereof, 
or  in  any  manner  expressly  prescribed  by  Act  of  Parliament.  (3)  Property 
which,  or  the  income  or  profits  thereof,  shall  be  legally  appropriated  and 
applied  for  any  purpose  connected  with  any  religious  persuasion,  or  for  any 
charitable  purpose,  or  for  the  promotion  of  education,  literature,  science,  or 
the  fine  arts.  (4)  Property  of  any  friendly  society  or  savings  bank 
established  according  to  Act  of  Parliament.  (5)  Property  belonging  to  or 
constituting  the  capital  of  a  body,  corporate  or  unincorporate,  established  for 
anv  trade  ()r  business,  or  being  the  property  of  a  l)ody  whose  capital  stock  is 
so  divided  and  held  as  to  l)e"  liable  to  be  charged  to  legacy  or  succession 
duty.  (6)  Property  acquired  l)y  or  with  funds  voluntarily  contributed  to 
any  body,  corporate  or  unincorporate,  within  a  period  of  thirty  years  iin- 
mediatelv  preceding.  (7)  Property  acquired  l)y  any  body,  corporate  or  unin- 
corporate, within  a  period  of  thirty  years  immediately  preceding,  where  legacy 
duty  or  succession  dutv  shall  have  been  paid  upon  the  acquisition  thereof. 

By  the  interpretation  clause  (s.  12),  the  term  "body  unincorporate" 
includes  every  unincor{)orated  company,  fellowshij),  society,  association,  and 
trustee,  or  number  of  trustees,  to  or  in  whom  res])ectively  any  real  or 
personal  property  shall  l)elong  in  such  manner,  or  be  vested  upon  such 
permanent  trusts,  that  the  same  shall  not  be  liable  to  legacy  duty  or 
succession  duty. 

The  words  "  legally  ai)propriated  "  in  exemptions  (2)  and  (3)  mean  that 
"  the  propeity  is  so  appropriated  as  to  create  a  legal  obligation  upon  the  part 
of  the  administrators  of  the  property  to  apply  it  in  a  particular  manner 
....  When  there  is  a  legal  obligation,  it  follows  again,  as  a  matter  of 
necessity,  that  there  must  be  sonu'where  a  legal  right  to  enforce  the  obliga- 
tion "  {incorporation  of  Tailors  in  aia.s>jow,  1887.  14  K.  729,  per  L.  P.  Inglis; 
see  also  Linen  and  Woollen  Drapers,  etc.,  Institution,  58  L.  T.  P.  049,  ^^fr 
Hawkins,  J.). 

The  words  "charitable  purpose"  in  exemiition  (3)  have  been  the 
subject  of  decision  in  the  two  cases  last  cited,  and  in  Scott,  in  re  Boutham 
Ward  Strays,  York,  L.  K.  [1892],  2  Q.  B.  152.  In  the  first  case,  a  fund, 
created  by  the  contributions  of  persons  on  becoming  members  of  the  cor- 
poration, was  legally  ajipropriated  to  one  purpose  only.^that  of  j.roviiling 
for  the  decayed  members  and  their  widows  and  children.  What  they 
received,  they  received  of  light  as  the  fnut  of  a  payment  made ;  and   the 
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Court  liekl  that  the  purpose  was  not  charitable,  charity,  in  the  ordinary- 
sense,  meaning  gratuitous  bestowal  upon  one  who  has  no  right  to  demand 
anything  from  the  giver.  These  views  were  confirmed  in  the  subsequent 
cases  cited  above,  in  the  latest  of  wliich  it  was  pointed  out  tliat  the  words 
bear  a  more  restricted  meaning  in  this  than  in  the  Income  Tax,  Act  (see 
Fcmsci  L.  E.  [1891)  A.  C.  531).  Since  Pemsd's  case  tlie  duty  is  not  in  practice 
charged  in  the  case  of  corporations  such  as  tliat  of  the  Glasgow  Tailors. 

The  words  "  for  the  promotion  of  education,  literature,  science,  or  the  fine 
arts,"  in  exem})tion  (3)  have  been  the  subject  of  consideration  in  Society  of 
Writers  to  the  Sit/net,  nt  supra,  and  Forrest,  in  re  Buti/on  Estate  of  Institution  of 
Civil  Engineers,  L.  E.  19  Q.  V>.  B.  610;  20  Q.  B.  D.  621;  15  A.  C.  334. 
Where  the  property  or  income  is,  if  not  exclusively,  yet  certainly  in  the 
main,  and  as  its  chief  object,  devoted  to  the  promotion  of  education,  literature, 
science,  or  the  fine  arts,  it  will  fall  within  the  exemption.  It  is  otherwise 
where  the  professional  advancement  of  the  corporators  is  the  primary  purpose. 

As  to  exemptions  (4)  and  (5),  see  in  re  Duty  on  Estate  of  Law  lieportincj 
{Incorporated  Couyicil  of),  L.  E.  22  Q.  B.  D.  279',  where  it  was  held  that  the 
undertaking  was  estal)lished  for  a  trade  or  business  within  the  meaning  of 
exem})tion  (5),  although  no  part  of  the  property  or  income  could  be  paid  as 
dividend,  bonus,  or  otherwise  to  any  member.  In  practice,  life  assurance 
societies  are  treated  as  falling  under  this  exemption. 

The  words  "  voluntarily  contributed  "  in  exemption  (6)  were  considered 
in  Society  of  Writers  to  the  Signet,  ut  supra,  and  in  re  Duty  on  Estate  (f  New 
University  Chib,  L.  R.  18  Q.  B.  D.  720 ;  see  also  Forrest,  in  re  Duty  on  Estate 
of  Institution  of  Civil  Engineers,  ut  supra,  per  Ld.  Watson.  In  the  sense  of 
the  Act,  money  "  voluntarily  contrilnited  "  is  money  gifted, — gratuitously 
given, — given  not  under  contract, — given  not  as  condition  of  a  benefit  to  be 
received. 

The  "  accountable  officer  "  is  the  receiver,  or  possessor,  or  controller  of 
the  income  on  ])rofits  of  the  bodies  in  question  (s.  12).  The  duty  is  a  stamp 
duty,  and  is  under  tlie  care  and  management  of  the  Commissioners  of  Inland 
Eevenue,  who  have  the  same  powers  of  collection,  reco^'ery,  and  management 
as  under  the  Succession  Duty  Act,  1853  (see  Legacy  and  Succession 
Duties),  and  all  other  powers  necessary  for  making  this  duty  effectual  (s.  13). 
The  duty  sliall  ])e  a  first  charge  on  tlio  property  wliile  in  the  possession  or 
control  of  the  cliargealde  body,  or  of  anyone  acquiring  the  same,  with  notice 
of  such  duty  being  in  arrear ;  and  the  body  as  well  as  the  accountable  officer 
is  answerable  for  payment  (s.  14).  Every  chargeable  body  shall,  on  or 
before  the  first  day  of  Octol)er  in  every  year,  deliver  a  full  and  true  account 
of  its  dutiable  property,  and  of  the  gross  annual  value,  income,  or  profits 
thereof  in  the  year  ended  on  the  preceding  fifth  day  of  April,  and  of  all 
deductions  claimed  in  respect  thereof,  whether  by  relation  to  any  of  the 
before-mentioned  exemptions  or  as  necessary  outgoings.  Tlie  account  shall 
be  made  in  such  form,  and  shall  contain  such  particulars,  as  the  Commis- 
si(jners  shall  recpiire,  or  as  shall  be  necessary  for  tlie  ascertainment  of  the 
duty  ;  and  every  accountalile  officer  shall  lie  bound  to  deliver  such  full  and 
true  account  (s.  15  ;  cf.  in  re  Duty  on  Estate  of  New  Cniversity  Club,  ut  supra, 
witli  in  re  Duty  on  Estate  of  Law  Ilep)orting  {Ineorporateel  Council  of),  ut 
supra).  The  accountable  officer  may  ])ay  the  duties  and  all  reasonable 
expenses  out  of  any  moneys  held  liy  him  as  such  officer  (s.  1 6).  If  dis- 
satisfied with  the  account  rendered,  the  Commissioners  may  cause  an  account 
to  lie  taken  by  a  person  ajipointed  by  themselves,  and  may  assess  thereon, 
subject  to  appeal  (see  s.  '[9,  infra).  Provision  is  made  for  the  expenses  of 
such  account.     The  duty  shall  be  payable  immediately  after  the  assessment. 
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notwithsttuidiiig  any  ajjpeal  thcrefinni.  If  the  Court  reduce  the  aBsessment, 
the  difl'erence  in  amount  shall  l)e  rcjiaid  with  sm  h  interest  (if  any)  as  the 
Court  nuiy  allow  (.s.  17).  A  penalty  of  £10  jx-r  cent,  on  the  duty  found  to  he 
])ayabl(',  is  imposed  for  not  making'  returns  Itefore  the  lirst  day  of  (Jetoijer ; 
and  a  like  penalty  is  incurred  hy  wilful  neglect  to  jKiy  the  duty  for  twenty-one 
days  after  it  is  payable,  and  for  every  month  thereafter  during  which  such 
neglect  shall  continue  (s.  18).  The  Commissioners  have  the  same  powers  as 
under  the  Succession  Duty  Act,  lHr».">  (see  Legacy  and  Sucf.'KSSioN  Duties), 
in  relation  to  the  delivery  and  verification  of  accounts  and  the  production 
and  inspection  of  books  and  docuuuiits  (s.  19  (1)).  In  the  case  of  any  pro- 
ceedings in  any  Court  for  the  aihuinistration  of  any  dutiable  property,  the 
Court  shall  provide  out  of  any  such  ]»roperty  in  its  possession  or  control  for 
payment  of  the  duty  (s.  120).  Every  body,  if  dissatisfied  with  the  assessment 
of  the  Commissioners,  may  avail  itself  of  the  provisions  of  the  Succession 
Duty  Act,  1853,  as  to  appeal  (s.  19  (2)).  The  provision  to  wjiich  reference 
is  made  is  contained  in  sec.  50  of  the  said  Act,  and  the  procedure,  in 
Scotland,  is  by  petition  and  ap])eal  to  the  Inner  House  of  the  Court  of 
Session,  sitting  as  the  Court  of  Exchecjuer.  The  Court  order  service  on 
the  Commissioners,  or  on  the  Solicitor  of  Inland  Kevenue  for  Scotland  on 
their  liehalf,  ordaining  them  or  him  to  lodge  answers  thereto  within  eight 
days.  The  procedure  thereafter  is  the  same  as  in  an  ordinary  Court  of 
Session  petition  ;  and  an  appeal  lies  to  the  House  of  Lords  from  the  judg- 
ment of  the  Inner  House  (Jackson,  Corporation  Duty,  114).  Proceedings 
taken  by  the  Crown  for  enforcing  delivery  of  accounts  and  payment  of  duty 
are  regulated  by  the  Court  of  Exchequer  (Scotland)  Act,  1S5G  (10  &  lM) 
Vict.  50). 

[See  Jackson,  Corporation  Duty,  1892.] 


Corporeal  and  Incorporeal.— This  division  of " res, "  as  the 

subjects  of  rights,  into  corporeal  and  incorporeal,  was  adopted  l»y  the  Eoman 
jurists,  and  it  has  been  followed  in  the  law  of  England.  "  Things  are,"  how- 
ever, "  by  the  law  and  usage  of  Scotland,  either  heritable  or  moveable  "  (Ersk. 
ii.  2.  3).  See  Heritable  an  d  ]\Ioveai',le.  The  division  was  probal tly  imported 
into  the  Roman  jurisprudence  from  the  philosophy  of  the  Stoics.  Within 
the  domain  of  philosophy  the  distinction  is  a  natural  and  complete  one. 
Cicero  (Top.  5)  defines  the  two  classes  as  "  unum  earum  rerum  qua?  sunt, 
alterum  earum  rerum  qu;e  intelliguntur."  Gains  (ii.  12)  and,  following 
him,  Justinian  {Inst.  ii.  2.  pr.,  and  Diij.  1.  8.  1.  1)  adoj)t  the  distinction 
in  law.  "  Quaidam  prieterea  res  corporales  sunt,  qua'dam  incorporales. 
Corporales  eae  sunt,  quie  sui  natura  tangi  possunt  ....  Incorporales 
autem  sunt,  qua?  tangi  non  possunt"  {Inst.  ii.  2  pr.).  In  the  first  place, 
it  must  be  observed  that  the  number  of  "res"  coming  within  the 
legal  category  is  of  necessity  nnu-h  more  limited  than  tliat  embraced 
by  the  philosophical.  There  are  many  things  in  the  ]thysical  world 
and  in  the  world  of  thought  which  are  not  "res"  in  the  legal  sense 
at  all.  A  "  res  "  in  the  legal  sen.se  is  the  subject  of  rights.  All  corporeal 
ol)jects  which  are  incapable,  from  their  nature,  of  being  the  subjects  of 
rights  are  therefore  excluded  from  the  "  res  corporales "  of  the  law.  In 
the  same  way,  many  objects  of  the  intelligence — res  incorporales  of  Cicero — 
do  not  exist  in  law  at  all.  The  legal  division,  however,  is  very  different 
from  the  })liilosophical.  r>oth  Cains  and  -lustinian  fall  into  confusion  over 
the  ambiguous  meaning  of  the  word  "  res,"  and  hence  arises  their  illogical 
division.     "Res,"  as  ]\Ir.  I'oste  points   out  (Poste's  Gains,  3rd  ed.,  p.  148), 
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means  either  a  right  or  the  subject  of  a  right.  Under  "  res  corporales " 
they  accordingly  group  every  limited  portion  of  volitiouless  matter  which 
has  not  the  legal  attributes  of  a  person,  over  wliich  the  right  of  dominium 
may  be  created  by  means  of  a  real  action.  The  concrete  object  of  the  riglit 
of  dominium  is  a  "  res  corporalis."  They  make  dominium  itself  a  "  res 
corporalis."  The  rights  of  servitude,  of  usufruct,  of  obligation,  on  the  other 
hand,  tliey  class  as  "  res  incorporales,"  altliough  the  indirect  objects  of  those 
rights  may,  in  most  cases,  be  referred  idtimately  to  "  res  corporales."  The 
subject  of  a  right  of  usufruct  (a  fundus)  is  the  same  as  the  subject  of  a 
right  of  ownership.  The  confusion  between  right  and  subject  of  right 
probably  arose  from  the  ancient  formula?,  in  which  the  intentio  of  a  real 
action  ran.  If  for  dominium,  it  was  "  si  paret  ilium  fundum  actoris  esse  "  ; 
if  for  usufruct,  "  si  paret  jus  usufructus  illius  fundi  actoris  esse."  A  similar 
confusion  occurs  in  Englisli  law,  where  "  chattels "  and  hereditaments  are 
sometimes  used  to  denote  the  subjects  of  certain  rights ;  sometimes  the 
rights  themselves.  The  division  of  "  tilings,"  in  the  legal  sense,  is  there- 
fore into  the  two  classes :  (1)  things  which  can  be  touched  or  apprehended 
by  the  senses,  and  over  which  dominium  can  be  created  by  a  real  action, 
and  therefore  "  dominium "  itself ;  and  (2)  certain  legal  entities  {quK  in 
jure  consistunt),  such  as  inheritance,  usufruct,  etc.  Hunter  {Roman  Lmv, 
2nd  ed.,  p.  287)  explains  that  the  jurists  were  led  to  make  this  division 
"  from  the  accident  that  ownership,  in  their  law,  was  transferred  by  the 
delivery  of  the  thing,  whereas  lesser  rights  than  ownership  were  created  in 
a  different  manner." 

In  Englisli  law,  the  distinction  between  corporeal  and  incorporeal 
hereditaments  which  still  oljtains,  arose  from  a  similar  cause,  and  it  is 
w^orthy  of  notice  that  "  an  estate  for  life "  is  classed  among  corporeal 
hereditaments,  because  such  an  estate  was  at  one  time  created  by  livery  of 
seisin. 

The  term  "  incorporeal  rights "  is  used  in  Scotland  to  "  comprehend 
all  jura  ad  res,  the  jus  exigendi  in  all  obligations;  and  although  incapable, 
in  one  sense,  of  possession,  they  are  vested  by  the  completion  of  the  jus 
exigendi,  and  form,  when  so  vested,  a  part  of  the  moveable  or  personal 
estate.  Such  are  :  debts.  Government  funds,  bank  stock,  patents,  and  copy- 
right"  (Bell,  P/-i/k  1338). 


Corpse. — See  Dead  Body. 


Corpus  delicti. — The  corpus  delicti  is  the  essence  or  necessary 
part  of  the  crime  charged  against  a  panel.  Whatever  is  set  forth  in  the 
libel  must  amount  to  a  crime,  and  the  libel  must  be  dismissed  as  irrelevant 
if  the  corpus  delicti  is  not  clearly  apparent.  Unless  the  essentials  of  the 
crime  be  proved,  no  conviction  can  be  made.  The  question  as  to  what  is 
requisite  to  prove  the  corpus  delicti  has  been  the  subject  of  decision  under 
most  liranches  of  crime,  a  few  of  the  leading  of  which  we  shall  set  forth 
merely  as  examples. 

Homicide.  —  It  must  be  proved  that  the  victim  died  from  the 
injury  libelled.  In  the  case  of  James  Mitchell  (9  Jan.  1678,  Hume,  i. 
182),  a  libel  which  only  charged  the  panel  with  inflicting  extensive  bodily 
injury  was  held  irrelevant  as  a  capital  charge.  Again,  it  must  be  proved 
that  the  injury  was  the  direct  cause  of  death.  Thus,  if  a  person  receive  a 
sliglit   wound,  and  by  his  own  neglect  or  misconduct  aggravate  it  to  a 
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mortal  one,  the  inflicter  cannot  be  convicted  of  murder  (Hume,  i.  182).  So 
too,  if  even  maliciously,  but  witlmut  tlie  inteuticju  of  doing  murder,a  person 
1)0  the  cause  of  the  death  of  auotlier  wlio  is  otherwise  in  a  moribund  condition, 
he  will  not  be  convicted  of  murder  ( JFiV/ /a//;  Dtijf,  10  and  17  Nov.  1707, 
Hume,  i.  183).  Where,  on  the  other  hand,  a  dehljcrate  nnnderou.s  attack  is 
made,  it  is  no  defence  that  the  victim  was  in  tlie  last  stage  of  a  mortal  disease, 
or  was  dying  at  any  rate  {Jean  Hfimsai/,  12  and  24  Mar.  1713,  Hume,  i. 
183).  The  fact  that  the  wound  might  have  l)cen  cured,  is  no  defence  to  tlie 
charge  of  murder,  unless,  as  l)efore  mentioned,  it  was  not  originally  a 
dangerous  wound,  and  that  it  oidy  became  so  by  neglect,  or  ex  malo 
rcgiminc.  If  a  man  receive  a  gunshot  wound  in  the  country,  and  die  before 
assistance  can  be  had,  or  if  a  man  be  robbed  and  beaten  and  left  exposed  in 
severe  weatlier,  and  so  dies,  it  is  undoubtedly  murder  (Hume,  i.  184).  In 
those  cases  the  injury  inflicted  was,  taken  along  with  the  vuifavouraljle  cir- 
cumstances, the  immediate  cause  of  death.  Cf.  the  case  of  M'Millan  (17  Dec. 
1827,  Hume,  i.  184,  note),  where  death  arose  from  bleeding  the  arm  to 
allay  fever  occasioned  l)y  sulpliuric  acid  being  thrown  in  the  face.  Here 
the  injury  w^as  not  the  direct  cause  of  death. 

Bape. — To  obtain  a  conviction  under  a  charge  of  rape,  it  must  be 
proved  that  there  has  been  penetration  of  the  person.  If  the  victim  be 
over  twelve  years  of  age,  it  must  liave  been  forcible  and  against  her  will. 
In  the  case  of  an  adult  woman,  resistance  must  have  been  to  the  utmost. 
If  she  yield  consent,  no  matter  liow  she  has  been  subdued,  it  is  not  rape 
(Hume,  i.  308,  note;  ]\Iacdonald,  Crim.  Law,  p.  1G7;  see  also  under  Eape). 

Theft.  —  Theft  consists  in  the  felonious  taking  and  apjiropriation  of 
property  without  the  consent  of  the  owner  or  custodier  (^lacdonald,  Crirn. 
Lau\  p.  IS).  To  constitute  the  coiyus  delicti,  it  must  lie  proved  tliat  the 
panel  had  no  right  to  the  subject  stolen,  not  even  a  right  by  loan  or  pledf^e, 
unless  they  be  only  for  a  specific  time  or  purpose  (Macdonald,  Crim.  Laic, 
p.  40).  The  object  stolen  must  be  the  property  of  someone,  c.rj.,  wild 
animals  cannot  be  stolen,  unless  domesticated  or  confined.  It  is  theft  to 
steal  from  anyone,  whether  he  be  the  owner  or  not,  and  even  if  he  be  in 
illegal  possession  of  the  object.  The  corptis  delicti  is  not  made  out  if  an 
article  be  taken  under  colour  of  a  title,  as,  c.//.,  in  poinding  (Hume,  i.  73,  74). 
There  must  be  intent  to  deprive  the  owner  of  his  property.  Thus  it  is  not 
theft  to  take  the  use  of  an  article,  e.t/.  a  boat  or  a  plougli  (^lacdonald,  Crim. 
Law,  p.  24).  Tlieft  need  not  be  for  gain.  It  is  theft  if  a  tiling  be  taken 
and  destroyed  or  lost  from  malice.  Once  committed,  theft  is  established, 
and  repentance  and  restoration  do  not  cancel  it  (see  Macdonald,  Crim.  Laic, 
pp.  18-25).     See  also  under  Theft. 

Hcset. — The  corpus  delicti  of  reset  consists  in  knowingly  receivinf' 
articles  dishonestly  come  by.  It  is  not  made  out  if  nothing  more  than 
suspicion  be  proved  (Hume,  i.  114,  and  note),  nor  if  the  property  be  not 
actually  received  (Hume,  i.  113),  and  it  is  not  enougli  to  harbour  the 
criminal  (Hume,  ih.,  etc.).     See  under  Eeset. 

Bobbery, — The  essentials  of  this  crime  lie  in  the  fact  that  violence  must 
be  used,  whether  actually  or  by  menace.  It  need  not  be  apjilied  to  the 
person :  it  is  sufficient  that  it  creates  fear.  It  need  not  have  lieen 
originally  intended :  it  is  sufficient  if  it  arise  in  resistance.  It  is  likewise 
robbery  if  appropriation  arise  as  an  afterthought  during  a  struggle.  If  the 
violence  is  by  menace,  it  nnist  be  of  present  injury.  Tlie  property  must  lie 
truly  taken.  Mere  amotio  is  sufficient  (see  ^lactlonald,  Crim.  Law,  51-6 ; 
see  under  IiORBERy). 

(For  the  corpus  delicti  in  other   crimes,  see  under   various   branches, 
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e.g.  Perjury;  Forgery;  Fire-raising;  Child-murder;  Concealment  of 
Pregnancy,  etc.     Also  see  Hume,  Alison,  Macdoiiald.) 

The  corpus  ddicti  has  heen  sometimes  proved  by  witnesses  after  confes- 
sion (case  of  Margaret  Hamilton,  lGG5,and  others,  Hume,  ii.  320),  but  such 
a  course  is  neither  necessary  nor  customary.  It  may  be  followed  in  excep- 
tional circumstances  oh  majorcm  cautclam.  In  libels  for  fire-raising,  it  used 
to  be  customary  to  allow  greater  latitmle  in  setting  forth  tlie  circumstances  ; 
for,  especially  if  the  subjects  be  destroyed,  the  corpus  ddicti  can  only  be 
established  by  presumptions  (Hume,  ii.  192).  Similarly,  in  cases  of  child- 
murder,  owing  to  the  facility  of  doing  away  with  a  child's  life,  and  the 
difficulty  of  determining  the  precise  manner  of  its  death ;  and  in  certain 
cases  of  murder,  where  the  details  could  only  be  known  to  the  perpetrators 
themselves,  a  greater  latitude  is  allowed  (Hume,  ii.  ih.).  It  may  be  said 
generally,  that  in  such  cases  the  corpus  delicti  may  be  proved  by  less  direct 
and  conclusive  evidence  than  would  be  requisite  in  cases  which  admitted  of 
fuller  proof.  Under  the  old  form  of  libel,  it  was  necessary  to  set  forth  very 
minutely  the  precise  circumstances  of  the  offence  libelled.  The  Criminal 
Procedure  (Scotland)  Act,  1887,  has  shortened  this,  but  it  has  not  done 
away  with  the  necessity  of  supplying  the  prisoner,  in  the  indictment,  with 
precise  information  as  to  the  nature  of  the  charge  brought  against  him, 
In  the  case  of  forgery,  perjury,  or  incendiary  letter,  a  description  of  the 
instrument  must  be  given,  because  it  itself  is  the  corims  delicti  (Hume,  ii. 
391). 

Corpus  juris. — The  various  compilations  of  Roman  jurisprud- 
ence ijus)  and  statute-law  {leges)  which  the  Emperor  Justinian  caused  to 
be  made  during  his  reign — the  Institutes,  the  Digest  or  Pandects,  the  Code, 
and  the  Novefs — have  been  regarded,  ever  since  the  revival  of  civil-law 
studies  by  the  school  of  the  Glossators  at  Bologna  in  the  12th  century,  as 
forming  a  complete  body  of  law^  and  have  been  designated  in  their  collected 
form  the  Corims  Juris,  or,  more  fully,  Corp)us  Juris  Civilis,  in  contradistinc- 
tion to  the  Corpus  Juris  Canonici,  the  collection  of  canon  law  formed  by  the 
mediaeval  canonists  on  the  same  model.  ^Many  manuscripts  and  printed 
copies  of  the  Corpus  Juris  contain  extraneous  matter,  e.g.  the  glonscc  or  notes 
on  the  text  collected  by  Accursius,  the  Lombard  feudal  laws,  etc.  (see 
Savigny,  Gcsch.  des  Rim.  Ecchts,  vols.  iii.  and  iv.).  The  older  editions  liave  been 
superseded  on  all  matters  of  textual  criticism  by  the  recent  critical  edition 
of  the  Dicrest  by  Mommsen,  of  the  Institutes  and  Code  by  Kriiger,  and  of 
the  Novels  by  Schoell  (Berlin,  1866-1896). 

Corrci  dcbcndi. — The  Eoman  jurists  made  a  threefold  division 
of  obligations  in  which  there  were  more  obligants  than  one,  namely, 
into  those  piv  parte  rata,  solidary,  and  correal.  In  an  obligation  pro  rata, 
each  of  several  debtors  was  liable  only  for  his  proportional  share  of  the 
whole  debt,  and  no  more  could  be  reciuired  of  him.  In  this  way  it  differed 
from  an  ol^ligation  of  several  in  solidum,  there  being  in  the  latter  case  as 
many  debts  as  there  were  debtors,  although  satisfaction  by  one  freed  all, 
since  it  extinguished  the  single  object  of  the  obligation.  A  correal  obliga- 
tion has  been  defined  as  "a  plurality  of  obligations  l)ased  upon  a  community 
of  obligation  "  (Sohm).  Co-suretyship  is  an  example  of  a  correal  obligation, 
joint  delict  of  a  solidary.  In  the  latter  there  is  no  community  of  obligation 
althouc/h  the  object  of  it  is  one.     In  every  obhgation  in  which  tliere  were 
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several  co-ubligants,  tlie  prosuinptinii  was  that  each  was  liable  only  jrro  rata  ; 
l)ut  this  might  be  disi)laced  by  tlie  nature  of  the  object,  e.g.,  if  it  weie  indi- 
visil)le,  or  by  the  intention  of  parties.  A  correal  obligation  was  usually 
created  thus: — the  creditor  asked  one  debtor:  Do  you  promise  to  pay  me 
100  aurei  ?  He  then  asked  the  next  debtor:  Do  you  ]iromise  to  ]»ay  me 
the  same  100  aurei  ?  Each  answered:  I  promise.  The  creditor  might 
ask  all  together,  using  the  plural  xQvh  " spondd is"  to  which  all  rejdied, 
"  spondcmus."  But  it  might  be  created  otherwise  than  Ity  stipulation,  c.(j.,  by 
testament,  joint  sale,  hiiing,  mandate.  Although  each  arrrcas  dchcndi  owed 
the  same  debt,  he  did  not  necessarily  owe  it  in  the  same  way.  One  mi<dit 
be  bound  simply,  another  su]»ject  to  a  condition. 

The  eflect  of  a  correal  obligation  was  that  each  co-obligant  might  be 
comi)elled  to  pay  the  whole  or  any  part  of  the  debt;  payment  by  one 
operating  2^i'o  tanto  as  a  discharge  to  all.  This  result,  at  least  where 
the  obligation  was  created  by  stipulation,  was  effected  also  by  acccj^tilatio  to 
one  co-debtor,  ])y  novatio,  and,  until  -lustinian,  by  litiscontestatio.  Every 
method  of  extinction  which  relatetl  to  the  ground  or  sulyect  of  the  obliga- 
tion allected  it  for  behoof  of  all  the  co-obli^ants. 

Any  one  of  the  corrci  might  be  sued  alone,  but  Hadrian  gave  to  cautioners 
the  right  of  compelling  the  creditor  to  call  all  the  solvent  co-cautioners ; 
and  this  hcncjicium  divisionis,  already  extended  to  co-tutors,  was  given  by 
Justinian  to  all  who  were  expressly  bound  by  agreement  for  the  whole 
sum.  H  one  paid  the  whole  debt,  he  had  no  relief  against  his  co-debtors 
unless  there  was  a  partnership  between  them,  or  an  agreement  to  that 
effect.  But  au  actio  utilis  was  sometimes  given  to  the  one  ^vh(»  paid,  to 
recover  a  ])roportional  share  from  the  other  corrci ;  and  co-cautioners,  co- 
tutors,  and  some  others,  were  allowed  the  Icnejicinm  ccdendarum  actionum,  a 
claim  to  au  assignation  of  the  right  of  action  against  his  co-debtors. 

Each  correus  was  responsible  for  the  culpa  of  the  others,  but  ad  conscr- 
vandam  ct  pcrpctuandam  ohligationcm  merely,  not  ad  augendam  oUigationcm 
{Inst.  iii.  IG ;  Dig.  45.  2 ;  Cod.  8.  40). 

For  Scots  law,  see  Conjunctly  and  Severally  ;  Co-obligant. 


Corroboration,   Bond  of.— See  Bond  of  Corroboration. 


Corrupt  and   Illeg^al    Practices  is  the  name  given  to 

certain  oifences  created  by  Statutes  which  liave  for  their  object  the 
purification  of  the  system  of  electing  popular  representatives  by  popular 
vote,  either  to  sit  in  l*arliament,  or  in  town  councils,  county  council.^!, 
parish  councils,  and  school  boards.  The  Corrupt  Practices  Acts  are 
intended  to  apply  to  the  details  and  management  of  such  an  election  in 
such  a  way  as  to  prevent  entirely,  or  to  render  as  difficult  as  possible,  any 
inthience  of  whatever  kind,  direct  or  indirect,  being  brouglit  to  bear  on 
the  independent  voter  for  the  purpose  of  iniluencing  his  vote.  From  the 
nature  of  the  object  aimed  at,  it  is  obvious  that  the  provisions  of  thcee 
Acts  are  intricate  and  confusing,  and  that  in  many  instances  what  is  or  is 
not  an  offence  is  a  question  of  circumstances  rather  than  a  question  of  law. 
To  a  candidate,  his  agent,  or  indeed  to  any  person  having  to  do  with  the 
management  of  an  election,  these  Acts  are  a  constant  source  of  anxiety 
and  apprehension,  for  it  may  happen,  and  sometimes  docs,  that,  in  spite 
of  every  care  and  every  precaution,  some  act  or  thing  may  have  been 
omitted  or  committed  which,  if  it  does  not  altogether  void  the  election, 
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may  lead  to  much  trouble  and  expense.  It  cannot  be  said,  therefore, 
that  the  Acts  are  satisfactory  as  they  stand ;  and  it  is  expected  that 
within  a  short  time  fresh  legislation  will  be  introduced  to  render  the 
present  Acts,  in  certain  respects,  more  intelligible,  and  the  position  of  the 
candidate  and  his  agent  more  secure. 

The  Statutes. — Although  various  attempts  had  been  made  previously 
to  suppress  and  punish  by  Statute  the  corruption  which  prevailed  at  elec- 
tions, it  was  not  until  185-4  that  the  first  really  important  Corrupt 
Practices  Prevention  Act  was  passed  (17  &  18  Vict.  c.  102).  That  Act 
has  been  in  several  particulars  amended  by  21  &  22  Yict.  c.  87,  and  26 
&  27  Yict.  c.  29,  bv  the  Parliamentary  Elections  Act,  18G8  (.".1  &  32  Vict. 
c.  125),  and  by  the  Ballot  xVct  (35  &  3G  Vict.  c.  33).  In  1883  a  new  Act 
was  j)assed,  incorporating  and  consolidating  the  provisions  of  the  above 
recited  Acts  ;  and  this  Act — the  Corrupt  Practices  Prevention  Act,  1883  (46 
&  47  Vict.  c.  51),  with  its  amending  Acts  (48  &  49  Vict.  c.  56,  and  58  &  59 
Vict.  c.  40) — now  regulates  and  controls  all  questions  of  corrupt  and 
illegal  practices  at  parliamentary  elections.  As  regards  corrupt  and  illegal 
practices  at  municipal,  county  or  parish  council,  and  school  board  elections, 
the  Elections  (Scot.)  (Corrupt,  etc.)  Act,  1890  (53  &  54  Vict.  c.  55),  deals 
specially  with  them,  and  practically  repeats,  with  a  very  few  distinctions, 
the  provisions  of  the  1883  Act  dealing  with  parliamentary  elections. 

Before  dealnig  with  the  main  provisions  of  the  Acts  regarding  corrupt 
and  illegal  practices,  it  may  be  useful  to  give  a  general  summary  of  the 
offences  by  which  a  seat  is  forfeited. 

A  parliamentary  election,  upon  petition,  is  avoided  and  the  seat  for- 
feited by — 

(1)  Any  corrupt  act  committed  by  the  sitting  member  or  any  one  of  his 

agents ;  or  by 

(2)  Any  of  the  illegal  practices  enacted  by  sees.  7  and  28  of  the  Act  of 

1883,  committed  by  the  sitting  member,  or  any  one  of  his  agents  \ 
or  by 

(3)  Any  illegal  practice  enacted  by  the  Act,  committed  by  the  sitting 

member,  or  hy  his  election  agent ;  or  by 

(4)  General  corruption  hy  whomsoever  committed ;  or  by 

(5)  The  employment  by  the  candidate  personally  of  an  agent  convicted 

of,  or  reported  for,  corrupt  practices ; 
subject,  in  some  of  these  cases,  to  the  possibility  of  relief  under  sees.  22,  23, 
or  34  of  the  Act  of  1883. 

Similarly,  a  municipal  or  other  election  is  avoided  on  the  same  grounds 
as  above  stated,  substituting  in  (2)  the  appropriate  sections  of  the  1890 
Act,  viz.  sees.  8  and  9  ;  in  (3)  omitting  reference  to  the  election  agent ; 
and  in  (5)  substituting  therefor  altogether  this  ground  of  forfeiture — 
general  prevalence  of  illegal  practices,  payments,  etc.,  ly  v:homsoever  com- 
mitted (s.  22). 

Eelief  in  some  cases  may  be  had  under  sees.  23,  24,  25  of  the  1890  Act. 

CopjiuPT  Pkactices. 

The  expression  "  corrupt  practice,"  as  used  in  the  Corrupt  Practices 
Prevention  Act,  1883,  means  any  of  the  following  offences :  Treating,  undue 
influence,  bribery,  personation,  and  the  offence  of  making  the  declaration  of 
expenses  required  by  sec.  33  (7)  of  the  C.  P.  P.  A,  1883,  falsely,  and  in  the 
knowledge  that  it  is  false.  Personation  is  anxiously  defined  in  the  Ballot 
Act,  s.  24,  and  is  incorporated  in   the   3rd   Schedide  of   the  1883  Act. 
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Liibeiy  is  defined  in  sees.  2  and  '.\  of  llie  1854  Act  (17  k  18  Viet.  c.  102), 
and  als(j  incorporated  in  tlie  same  Schedule  of  the  1883  Act ;  while  treating 
and  undue  influence  are  specially  defined  in  sees.  1  and  2  of  the  C.  V.  V.  A., 
1883,  itself. 

There  can  be  no  corrupt  practice  without  a  corrupt  intention.  Ille<:al 
practices  may  be  committed  whatever  the  intention  may  l)e  {Wahall,  18'J2, 
4  O'M.  &  H.  123  ;  Barrow-in-Furness,  188G,  4  O'M.  &  II.  77).  Associations 
as  such  cannot  be  found  guilty  of  corrupt  or  illegal  practices.  The  ollences 
complained  of  must  be  brought  homo  to  the  committee  or  to  the  guilty 
indi\iduals  themselves  {Ilcxiuun,  i8'J2,  4  O'M.  &  li.  143  ;  liochcslcr,  1892, 
4  O'M.  &  II.  156).  A  corrupt  practice  may  be  committed  at  any  time — 
before,  during,  or  after  an  election  (Slif/o,  1869,  1  O'M.  &  H.  302 ;  Yovrjlial, 
1869,  1  O'M.  &  H.  291;  Stroud,  1874,  2  O'M.  &  IL  183;  Norvich,  1886, 
4  O'M.  &  H.  86).  In  He.rham  (1892,  4  O'M.  &  II.  143),  treating  by  the 
agent  a  year  before  the  election  voided  it.  The  period  during  which  a 
candidate  can  be  held  responsible  for  the  illegal  and  injudicious  acts  of 
his  recognised  supporters  must  be  confined  within  reasonable  limits 
{Wahall,  1892,  4  O'M.  &  H.  123).  In  the  circumstances  of  that  case, 
the  period  began  from  the  time  when  it  was  first  known  that  i\Ir.  James 
announced  his  intention  to  present  himself  as  a  candidate  at  the  next 
ensidng  election  (per  Mr.  Justice  Hawkins). 

Bribery  means  directly  or  indirectly  giving,  lending,  offering,  promising 
money  or  reward,  ollice,  place,  or  employment  to  any  person  for  the  purpose 
of  influencing  votes ;  also  procuring  or  promising  to  procure  the  return  of 
any  candidate,  or  the  vote  of  an  elector,  in  consequence  of  any  such  under- 
taking ;  also  advancing  money  in  the  knowledge  that  it  is  to  be  spent  in 
bribery  ;  also  directly  or  indirectly,  before,  at,  or  after  an  election,  accepting 
money,  reward,  ofhce,  or  employment  for  himself  or  others  for  voting  or 
refraining  from  voting,  or  for  having  induced  others  to  do  so  ;  also  corruptly 
paying  rates  for  the  purpose  of  enabling  a  ratepayer  to  vote  ;  and,  in 
university  elections,  paying  the  registration  fee  of  a  member  of  the  general 
council,  to  influence  his  vote  (ss.  2  and  3,  C,  P.  P.  A.,  1854 ;  s.  2,  Univ.  Elect. 
Amd.  (Scot.)  Act,  1881 ;  Sched.  III.  Part  iii.  C.  P.  P.  A.,  1883).  Bribery 
at  a  preceding  municipal  election  {Beverley,  1869, 1  O'^I  it  H.  143),  or  at  a 
preceding  parliamentary  election  {Stevens  v.  Tillcff,  1870,  L.  E.  6  C.  P.  147 ; 
Stroud,  1874,  2  0'j\I.  &  11.  107),  may  void  a  subsequent  election;  but  the 
two  elections  must  ])e  connected  {Southampton,  1869,  1  O'M.  &  H.  226 ; 
Hastings,  1869,  ih.  217).  lUibery  at  a  test  ballot  voids  the  subsequent 
election  {Bristol,  1870,  2  O'M.  &  H.  27  ;  Britt,  1870,  L.  P.  5  C.  P. 
503). 

'The  test  of  bribery  is  the  motive  of  the  briber  ( Jrt's/»n'7i^/tT,  1869,  1 
O'M.  &  H.  89).  Effect  of  drunkenness  as  regards  corrupt  intention  {Mont- 
fjomerij,  1892,  4  O'M.  &  H.  167,  per  Willes,  J.).  If  the  intention  of  the 
giver  of  a  bribe  is  proved  to  be  corrupt,  the  intention  of  the  recipient  is 
immaterial  {Hexham,  supra) ;  and  it  is  not  necessary  to  give  anything — an 
offer  or  promise  is  sufficient  {Kidderminster,  1874,  2  O'M.  &  H.  170).  Xor 
need  the  liribe  be  made  or  given  directly.  Giving  money  to  children  may 
be  held  bribes  to  their  parents  {Southamjitou,  1889,  1  O'M.  ct  IL  223; 
Stepney,  1892,  4  O'M.  &  IL  38).  A  single  act  of  bribery,  whether  the 
sum  is  large  or  small,  avoids  the  election  {NorvAch,  1871,  2  O'M.  &  H.  41 ; 
Blackburn,  1869,  1  O'M.  &  H.  202;  S/ireushury,  1870,2  O'M.  &  IL  37; 
Bontefraet,  1893,  4  O'M.  &  IL  200):  and  the  form  it  takes  is  immaterial. 
There  is  nothing,  it  seems,  illegal  in  two  voters  pairing,  i.e.  one  agreeing 
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not  to  vote  if  tlie  other  will  not.  The  subject  came  up  in  the  Northallerton 
case,  1869  (1  O'M.  e*c  H.  169).  Colourable  employment  of  voters  for 
money  is  bribery,  and  avoids  the  election  by  whomsoever  committed.  As 
to  what  is  colourable  employment,  see  Boston  (1880,  3  O'AI.  &  H.  153), 
and  cases   referred  to  in  the  opinion  of  Lush,  J.,  therein  {Oxford,  1880, 

3  O'M.  &  H.  155 ;  Ipswich,  1886,  4  O'M.  &  H.  72  ;  Bochcster,  1892,  4  O'M. 
&  H.  156). 

As  the  number  of  persons  legally  employed  for  payment  is  strictly 
limited  by  tlie  Act  of  1883,  any  excess  may  lead  the  candidate  into  trouble. 
Bond  fide  employment  of  voters,  provided  the  scale  of  remuneration  is  not 
excessive,  is  not  a  corrupt  practice  if  committed  by  any  agent  (not  the 
election  agent).  Ihit  it  is  an  illegal  practice  if  committed  by  the  candidate 
or  the  election  agent,  and  avoids  the  election.  In  all  such  cases  the  votes 
must  come  off  on  a  scrutiny,  and  such  payments  would  fall  to  be  returned 
as  election  expenses  {Ipsivich,  supra). 

The  following  incidents  and  events  have  been  held  to  constitute 
bribery: — Compensating  a  voter  for  loss  of  time  {Stalcyhridgc,  1869,  1 
O'M.   &  H.  67 ;  Hastings,  1869,  1  O'M.  &  H.  220 ;   Simyson,  1869,  L.  E. 

4  Q.  B.  626)  ;  paying  a  substitute  to  do  voter's  work  in  absence  {Ply- 
mouth, 1880,  3  O'M.  &  H.  107) ;  travelling  expenses  to  a  voter  {Cooj^er  v. 
Sladc,  1858,  6  H.  L.  C.  747 ;  Coventry/,  1869,1  O'M.  &H.  109  ;  Dublin,  1869, 
1  O'M.  &  H.  273;  Horsham,  1876,  3  O'M.  &  H.  54;  Podtcfrad,  1893, 
4  O'M.  &  H.  201) ;  a  promise,  permission,  or  privilege  of  value  given  to  a 
voter,  although  no  condition  attached  {Launccston,  1874,  2  O'M.  &  H.  129) — 
in  that  case  it  was  permission  to  shoot  rabbits  ;  promise  to  give  or  vacate  an 
office  (  Waterford,  1870,  2  O'M.  &  H.  25).  In  Lancaster  (1896, 3  S.  L.  T.  p.  241), 
an  offer  of  work  in  the  respondent's  mills  to  the  unemployed,  made  at  a 
meeting  of  electors,  was  held  in  the  circumstances  not  to  amount  to 
bribery.  The  doubt  which  formerly  existed  as  to  the  legality  of  an 
employer  giving  a  holiday  to  his  workmen  on  the  polling  day,  for  the 
purpose  of  recording  their  votes,  has  now  been  removed  by  the  Act 
48  &  49  Vict.  c.  56.  The  conditions  on  whicli  an  employer  may  give 
leave  of  absence  to  employees  to  record  their  votes  without  any  de- 
duction of  salaries,  are  that  the  absence  be  for  a  reasonable  time,  that  the 
privilege,  so  far  as  practicable,  be  given  to  all,  that  it  be  not  given  to  induce 
a  person  to  vote  for  any  particular  candidate,  and  that  it  be  not  refused  so 
as  to  prevent  a  person  from  voting.  It  is  not  bribery,  however,  if  the 
absence  is  longer  than  is  reasonable,  unless  a  corrupt  intention  to  influence 
votes  be  also  proved  {Ayleslury,  1886,  4  O'M.  &  H.  60). 

More  difficult  questions  have  arisen  with  regard  to  the  "  intentions  "  of 
a  candidate  who  spends  his  money  lavishly  among  the  tradesmen  of  his 
constituency,  or  who  distributes  money,  or  goods  in  kind,  as  subscriptions 
and  charities.  Expenses  during  the  election  are  firmly  controlled  by 
Statute,  but  there  is  nothing  to  prevent  a  candidate  or  the  sitting  member 
from  spending  profusely  in  the  interval,  in  the  hope  of  favours  to 
come.  To  be  a  corrupt  practice  it  must  be  done  to  influence  a  particular 
vote  or  votes,  or  the  distribution  must  be  dependent  on  political  support 
{Hastings,  1869,  1  O'M.  &  H.  218  ;  Ayleslury,  1886,  4  O'M.  &  H.  59).  And 
the  same  principle  applies  in  the  case  of  subscriptions  {Westhury,  1869, 
1  O'M.  &  H.  49  ;  Pclfast,  1869,  1  O'M.  &  H.  282).  In  these  cases,  sub- 
scriptions were  given  to  associations  clearly  for  the  purpose  of  winning 
popularity,  and  from  no  genuine  charitable  motive,  yet  the  Court  held  that 
no  act  of  bribery  had  been  committed.  See  also  St.  George's  Division  (1869, 
3  S.  L.  T.  p.  276),  where  a  subscription  of  £5  to  a  costers'  union,  to  aid  them 
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in  a  local  a<^itation,  was  lu-M  not  bribory.  .Sul).Sf'riptioTis  towards  the 
expenses  of  a  candidate  are  legal  {Belfast,  18G9,  1  O'^L  c^  IL  2S5). 

As  regards  acts  of  charity,  these  may  be  regarded  by  the  Court  as  bribes, 
under  the  cloak  of  charity,  and  it  is  consequently  prudent  for  the  candidate 
to  be  doubly  cautiitus  on  this  head.  In  the  Vu  i  /  ij  It  a  I  cana  (18G9,  1  O'M,  &  H. 
294),  the  distribution  of  £340  in  small  sums  among  poor  people,  not  voters, 
the  day  hcforc  the  poll,  was  held  not  to  be  bribery  lUit  as  the  respondent  there 
was  unseated  on  other  grounds,  this  opinion  cannot  be  regarded  as  com- 
pletely authoritative  ;  and  it  has  not  been  received  with  much  favour  in 
later  cases,  or  by  the  leading  text  writers.  In  the  second  Windsor  case 
(1874,  2  O'M.  k  II.  89),  £100  distributed  in  coals,  beef,  and  tea,  long  before 
the  election,  was  not  bribery.  In  the  first  Windsor  case  (18C9, 1  O'M.  &  H. 
2),  the  respondent  ran  a  near  chance  of  losing  his  seat  by  giving  £1  to  a 
distressed  voter,  who  had  previously  promised  him  his  vote.  On  the  facts, 
Willes,  J.,  held  this  not  a  bribe;  so  also  in  Taimcorth  (18G0,  20  L.  T.  181), 
5s.  given  to  the  wife  of  one  of  the  respondent's  tenants  by  a  friend,  and  at  the 
respondent's  request,  to  relieve  illness  and  distress,  was  held  by  the  same 
judge  to  1)(^  cliarity  natural  vndcr  the  circnmstanccs.  In  the  Stafford  case, 
(1809, 1  O'^I.  &  II.  2o0),  although  the  election  was  avoided  on  other  grounds, 
Blackburn,  J.,  commented — unfavourably  to  the  respondent  —  upon  the 
corrupt  intention  indicated  by  a  sudden  and  enormous  rise  in  the  amount  of 
the  respondent's  charities  just  before  the  election  (see  also  Carrichfcrfjus, 
1880,  3  O'.AL  &  H.  90).  In  Boston  (1874,  2  O'M.  &  II.  161),  the  respondent, 
who  had  l)een  in  the  habit  of  subscribing  largely  to  local  charities,  lost  the 
seat  owing  to  the  wholesale  delivery  of  coal  on  the  eve  of  the  election  by 
his  agent ;  while  in  PlymoiUh  (1880,  3  O'M.  &  H.  109),  gifts  of  large  sums  to 
the  poor,  to  celebrate  some  event  in  the  respondent's  family,  the  last  being 
four  years  before  the  election,  were  held  to  be  the  outcome  of  large-hearted 
benevolence.  So  also  in  Salishnry  (1883,  4  0']\I.  &  H.  28),  where  the  re- 
spondent gave  £100  in  blankets  and  coals  after  the  election,  just  as  he  had 
done  in  the  preceding  election,  when  he  was  defeated,  it  vras  held  not  a 
bribe,  but  charity  honestly  given.  In  Lichfield  (1895, 3  S.  L.  T.  p.  218),  a  gift  of 
£250  to  aid  miners  on  strike,  made  two  years  before  the  election,  but 
recalled  to  the  minds  of  the  electors  by  a  bill  at  the  election,  was  held  not 
bribery.  In  Hayyerston  (189G,  3  S.  L.  T.  p.  245),  the  judges  diflered  in  opinion 
as  to  the  legal  ett'ect  of  distril^uting  visiting  cards,  exchangeable  for  food  at  a 
coffee  house  to  the  value  of  sixpence.  (See  also  St.  Georye's  Division,  1896, 
3  S.  L.  T.  p.  276.) 

Each  case,  therefore,  is  a  question  of  circumstances,  the  guiding 
principle  being  the  bond  fide  nature  of  the  gift.  It  is  safer,  however,  to 
run  no  risks,  and,  in  the  words  of  Bowen,  J.,  in  the  Wiyan  case  (1881,  4 
O'M.  &  H.  14),  "  charity  at  election  times  ought  to  be  kept  by  politicians 
in  the  background." 

Tkf.at/xg  means  directly  or  indirectly  giving  or  providing  corruptly, 
before,  during,  or  after  an  election,  any  meat,  drink,  entertainment,  or 
provision  to  anyone  for  the  purpose  of  intluencing  votes,  and  also  anyone 
corruptly  accepting  of  such  provision  (C.  I'.  1*.  A.,  1883,  s.  1  ;  Elect.  (Scot.) 
(Corrupt,  etc.)  Act,  1890,  s.  2). 

At  connnon  law,  general  treating,  if  its  elVect  is  to  demoralise  the 
constituency  and  inlluence  the  result  of  the  election,  will  avoid  the  election 
(Tamirorth,  1869,  1  O'M.  &  H.  85  ;  St.  Ives,  1875,  3  O'M.  .V"  11.  13  ;  Droyhcda, 
1869,  1  O'M.  &  H.  257). 

LTnder  the   Statute,   the    definition   clause   is   qualified   by   the    word 
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"  corruptly,"  Nvhich  is  interpreted  by  a  series  of  decisions  to  mean  the  olj'eH 
and  intention  of  doing  that  thine/  which  the  Slatutcintcnds  to  forbid  {North 
Norfoll;  1869,  1  O'M.  .^'  H.  242;  Zouth,  1880,  3  O'M.  &  H.  164;  Second 
Brecon,  1871,  2  O'M.  &  H.  44;  Bcwdky,  1869,  1  OIL  &  H.  19;  Cooper  y. 
Sladc,  1858,  6  1[.  L.  C.  747  ;  Carriclfcnjus,  1880,  3  0'J\L  &  IT.  91 ;  ZccunccS' 
ton,  1874,  2  O'M.  &  H.  129). 

The  essence  of  the  offence  is  the  intention  with  which  it  is  committed 
(IVaUinqford,  1869,  1  0':\I.  &  H.  59),  and  the  mind  of  the  voter  receiving 
the  treat'has  nothing  to  do  with  it  ( ircsfm  insfer,  18G9, 1  O'M.  &  H.  95)._  The 
Statute  is  not  intended  to  apply  to  the  exercise  of  ordinary  hospitality 
among  equals,  or  to  prevent  a  man  from  "  standing  "  a  drink  to  a  friend  which 
he  would  have  done  under  ordinary  circumstances.  The  giving  of  drinks  at 
election  thnes  is  not  treating,  unless  done  for  the  purpose  of  influencing 
votes ;  thus  the  giving  of  drinks  by  brewers  to  encourage  business  is  not 
treating  {Rochester,  1892,  Day's  El.  Gas.  103;  Montgomery/,  1892,  ih.  151). 
Gorrupt  and  innocent  treating  must  therefore  be  distinguished.  It  is  not 
corrupt  to  stand  a  drink  to  a  railway  porter  who  has  done  a  service  in  the 
ordinary  way  (Noncich,  1886,  4  O'M.  &  H.  91),  or  occasional  offers  of  a 
drink  during  an  election,  provided  that  they  be  not  too  numerous,  as  these 
are  supposed  to  be  matters  of  everyday  occurrence  (Coventry,  1869,  20  L.  T. 
406).  A  simple  desire  to  acquire  general  goodwill  or  popularity  does  not 
amount  to  corrupt  treating  {XorvAch,  siqira  ;  Louth,  1880,  3  O'M.  &  H.  107) ; 
but  if  it  is  intended  to  influence  the  election  {Wallingford,  1869,  1  O'M. 
&  H.  59),  or  gain  a  vote  {Carridfergm,  1880,  3  O'M.  &  H.  92),  it  does— 
a  distinction  which  in  most  cases  would  be  extremely  difficult  to  ascertain. 
It  is  of  course  treating  to  keep  open  public-houses  where  drink  is  supplied 
free  to  all  {Bcwdlcy,  1869,  1  O'M.  &  H.  16),  even  though  the  pretence  of 
enrolling  the  applicants  as  committee  men  is  gone  through  {Bradford,  1869, 
1  O'M.  &  H.  33).  So  also  free  drinks  at  a  public  meeting  {Yoiighal,  1869, 
21  L.  T.  312;  but  see  Wurcester,  1892,  Day's  El.  Gas.  86). 

One  glass  of  beer  in  Wcsthunj  (1869, 1  O'M.  &  H.  50)  was  held  not  to  justify 
the  inference  of  a  corrupt  motive ;  but  a  large  number  of  slight  single  cases 
will  make  together  one  strong  case,  and  intention  inferred  therefrom 
{Bewdley,  1869,  1  O'M.  &  H.  19).  One  glass  would  be  sufficient  to  avoid 
the  election  if  it  was  clearly  beyond  dispute  that  it  was  given  "  corruptly." 
If  not  clear,  more  is  required  to  found  the  inference  {Wcdlingford ,  1869, 
1  O'M.  &  H.  59  ;  Westhury,  supra). 

Treating  need  not  be  direct.  To  treat  a  non-elector  in  order  that  he 
may  influence  a  voter  {Longford,  1870,  2  O'M.  &  H.  15),  or  to  give  drink 
to  women  in  order  that  they  may  influence  tlie  votes  of  their  fathers,  brothers, 
and  sweethearts  {Tanuvorth,  1869,  1  O'M.  &  H.  86),  will  avoid  the  election. 
Meat  and  drink  given  in  modcsration  to  workers  at  an  election,  even  though 
they  are  voters,  if  loud  fide  and  honestly  done,  is  not  necessarily  corrupt 
treating,  although  it  is  an  illeg;al  payment  (Barrov,  1886,  4  O'M.  &  H.  78  ; 
see  also  Bradford,  1869,  1  O'M.  &  H.  35  ;  Westminster,  1869,  1  O'M.  &  H. 
91).  But  it  is  more  prudent  to  let  them  find  their  own  refreshment  ( Wcdling- 
ford, 1869,  1  O'M.  &  H.  60).  Treating  l)efore  the  election  is  as  much  an 
offence  as  at  or  during  the  election  {Yovghal,  1869,  21  L.  T.  316).  But  its 
effect  must  be  continuous  and  operative  upon  the  elector  at  the  time  he 
votes  (Tamtvorth,  1869,  1  OM.  &  H.  86).  So  also  treating  at  a  prior 
municipal  election  may  be  treating  at  a  parliamentary,  if  the  two  are 
associated  (Lfastings,  1869,  21  L.  T.  234)  ;  or  at  a  test  ballot  {Britt  v. 
RoUnson,  1870,  L.  R  5  G.  P.  503).  In  LLc:rham  (1892,  4  O'M.  k  H.  143), 
treating  was  held  to  have  been  committed  more  than  a  year  before  the 
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election;  and  in  Berwiclc  (1803,  1  Peck.  402),  two  years.  Treating  afkt 
an  election  is  more  dillicult  to  connect  with  corrupt  motive.  The  leading 
case  is  Brecon  (1871,  2  O'M.  &  J  I.  43).  To  l)e  corrupt  treating,  it  must  be 
the  complement  of  something  done  or  existing  betore,  and  calculated  to 
influence  the  voter  while  the  vote  was  in  his  power.  Unless  that  exists,  the 
by-gone  election  will  be  upheld,  although  it  may  peril  the  future  election 
wliicli  it  is  designed  to  inlhience  (per  Lu.sh,  J.,  Brecon).  An  entertainment 
to  celebrate  a  victory  is  not  of  itself  corrupt  {Brecon,  supra;  Hariridi,  1880, 
3  0']\I.  &  II.  70  ;  Carrkkferym,  18G9,  1  O'lM.  &  H.  265),  but  may  be  an 
element  in  dealing  with  tlie  question  of  costs  {Carriclcfcrgv.s,  supra).  In 
the  Foole  case  (1874,  2  O'M.  &  II.  124),  the  election  was  upset  because 
the  Court  could  not  believe  that  tlie  subsequent  treating  was  not  connected 
with  what  had  gone  before.  A  promised  entertainment,  although  counter- 
manded, avoided  the  election  in  Kidderminster  (1874,  2  O'M.  &  H.  173) ; 
while  in  Salford  (18G9,  1  O'M.  &  II.  141),  an  entertainment  wdiich  had  not 
been  previously  promised,  and  wliicli  was  countermanded,  Ijut  not  before 
some  expense  had  been  incurred,  did  not. 

Picnics,  fetes,  conversaziones,  given  by  political  associations,  are  danger- 
ous forms  of  entertainments ;  and  in  two  cases  {Hexham,  1892,  4  O'M.  &  H. 
143,  and  Rochester,  1892,  4  O'M.  &  H.  156),  the  candidate  lost  his  seat  in 
consequence  of  his  connection  with  them,  and  the  peculiar  circumstances 
under  which  the  entertaiup.ients  were  given.  Political  associations  may  of 
course  give  entertainments  to  their  own  members,  or  to  outsiders,  in  return 
for  a  subscription  payment.  But,  to  avoid  any  semblance  of  treating,  the 
food  and  drink  supplied  must  not  be  grossly  in  excess  of  the  value  of  the 
admission  ticket  which  gives  the  right  to  participate,  and  any  deficit  in 
giving  the  entertainment  ought,  as  far  as  possible,  to  be  paid  out  of  the 
general  funds  of  the  association.  It  is  not  illegal  for  a  candidate  to  subscribe 
generally  to  the  funds  of  an  association,  but  it  is  absolutely  necessary  that 
he  should  not  contribute  to  a  fund  for  providing  an  entertainment  at  which 
food  and  drink  is  given.  On  no  account  must  he  contribute  to  any  deficit 
incurred  thereby  (Hexham  and  Rochester,  supra).  To  quote  the  words  of 
Csixe,  J.,  in  HcxhcLDi  (Day's  El.  Gas.  92):  "  No  doubt,  so  long  as  the  local 
associations  confine  themselves  to  their  o^\^l  members,  and  do  not  tout  for 
subscriptions  for  such  a  purpose  (organising  social  and  other  gatherings), — 
if  they  unite  in  order  that  by  means  of  uniting  they  may  be  able  to  afford 
a  social  gathering  whicli,  Ijut  for  such  union,  tliey  would  not  be  able  to 
afTord, — I  should  see  notliing  wrong  in  that.  But  it  is  so  easy  to  pass 
from  that  to  something  which  is  objectionable  ;  and  when  a  local  organisation 
has  got  up  a  social  fete  and  tliere  happens  to  be  a  loss  upon  it,  there  is  then 
the  temptation  to  other  people  to  subscribe  and  make  good  that  loss, 
which,  if  the  treat  is  one  involving  the  giving  of  meat  and  drink  at  a  less 
price  than  it  can  be  furnished  at,  comes  very  perilously  near  to  treating,  and 
cannot  be  too  strongly  deprecated."  Again,  in  Rochester  (Day's  El.  Oas. 
100),  the  same  judge  said  :  "  There  is,  undoubtedly,  no  liarm  in  political 
associations  so  long  as  they  confine  tliemselves  to  legitimate  ends  ;  but 
they  are  liable  always  to  l)e  diverted  towards  illegitimate  means,  and  that 
is  the  danger  of  them  ;  and,  undoubtetlly,  it  would  be  a  wiffe  plan,  as  soon 
as  a  candidate  has  been  fixed  upon,  if  those  associations  would  suspend 
their  operations  until  the  election  is  over,  and  entirely  abstain,  as  an 
association,  from  taking  any  part,  collecting  any  money,  incurring  any 
expense,  or  paying  any  accounts  during  the  whole  time  that  the  active 
candidature  is  going  forward."  (See  also  opinion  of  Pollock,  B.,  in  irorce.<fer, 
1892,  4  O'M.  &  H.  153,  Day's  El.  Cas.  85 ;  and    U'edsall,  1802,  4  O'M. 
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&  H.  123,  Day's  El.  Cas.  107;  Slejyncy,  1892,  Day's  El.  Cas.  118,  123.) 
Smoking  concerts  are  dangerous,  and  ought  not  to  be  encouraged  {Rochester, 
1892,  Day's  El.  Cas.  101  ;  W  also  Lancaster,  189G,  3  S.  L.  T.  p.  241). 

Hon:  Agency  is  Ustahlished. — Agency  in  all  cases  is  a  question  of  fact. 
It  primd  facie  terminates  with  the  election  {Salford,  18G9,  1  O'M.  & 
H.  136  ;  East  Clare,  1892,  4  O'M.  &  H.  163),  and  it  may  begin  before  the 
dissolution,  vacancy,  or  issue  of  the  writ.  It  must,  of  course,  have  relation 
to  the  time  when  the  candidate  becomes  a  "  candidate  "  in  the  legal  sense — 
a  point  not  very  well  decided  by  the  recent  authorities  (see  infra,  CancHdate). 
But,  according  to  Hawkins,  J.,  in  Wcdsall  (1892, 4  O'M.  &  H.  125),  the  period 
during  which  a  candidate  can  be  held  responsible  for  the  illegal  and  injudi- 
cious acts  of  his  recognised  supporters  must  be  confined  within  reasonable 
limits,  and,  in  his  opinion,  commences  from  the  time  when  it  is  first  known 
that  the  individual  presents  himself  as  a  candidate  for  election  at  the  next 
ensuing  election. 

As  to  how  agency  is  established,  the  best  statement  of  the  law  is  given 
by  Tiggott,  B.,  in  Stroud  (1874,  3  O'M.  &  H.  11)  :  "  It  is  clear  that  a  person 
is  not  to  be  made  an  agent  by  his  merely  acting — that  is  not  enough  ;  he 
must  act  in  promotion  of  the  election,  and  he  must  have  authority,  or  there 
must  be  circumstances  from  which  we  can  infer  authority."     (See  also  per 
Yie\d,J.,Aj/kshuri/,  1886,  4  O'M.  &  H.  62).     Mere  canvassing  is  not  enough 
{Bolton,  1874,  2  O'M.   &  H.  141).     A  member  of  the  general  election  com- 
mittee, if  he  does  not  identify  himself  further  with  the  election,  is  not  an 
agent  {West minster,  1869,  1  O'M.  &  H.  91).     If  he  does,  he  may  be  {West- 
hury,  20  L.  T.  (N.  S.)  24  ;    Windsor,  1874,  2  O'M.  &  H.  89).     Agency  was 
proved  in  the  following  cases  :  Tewkeshury,  1880,  3  O'M.  &  H.  99  ;  Here- 
ford, 1869,  1  O'M.  &  H.  195;  Stroud,  1874,3  O'M.  &  H.  11  ;  Rochester, 
1892,  4    0'i\L    &  II.   156  ;   Pontefmct,  ih.    200  ;   and  in  South  and  North 
Meath,  ih.  130,  185,  the  agency  of  bishops  and  priests  was  clearly  established. 
Agency  established  by  the  activity  of  clubs  or  political  associations  is  a  very 
important  question.     It  was  not  established  in  Westminster,  1869,  1  O'M. 
&  H.  91  :    Wcsthury,  1880,  3  (J'M.  &  H.  79  ;  and  Harwich,  1880,  3  O'M.  & 
H.  69.     It  was  established  in  Taunton,  1869,  1  O'M.  &  H.  181  ;  Blaclhurn, 
1869,  1  O'.M.  &  H.  200 ;    Wakefield,  1874,  2  O'M.  &  H.  102  ;  Londonderry, 
1869,  21  L.  T.  709  ;  Gravesend,  1880, 44  L.  T.  64  ;  Beu:dley,  1880,  3  O'M.  &  H. 
145  ;  Hexham,  1892,  4  O'M.  &  H.  145  ;  and  Rochester,  1892,  4  O'M.  &  H. 
158.     It  is  not  easy  to  draw  the  dividing  line  in  questions  raising  the 
agency  of  associations.     The  Bevxlley  case  is  perhaps  the  most  instructive, 
and  in  this  connection  the  remarks  of  Lopes,  J.,  may  well  be  quoted.     After 
dealing  with  the  non-liability  of  a  candidate  for  the  acts  of  an  absolutely 
independent  association,  acting  entirely  on  its  own  behalf,  he  says  :  "  There 
may,  on  the  other  hand,  be  a  political  association  in  the  borough  advocat- 
ing the  views  of  a  candidate,  of  which  that  candidate  is  not  a  member, 
to    the    funds    of    which    he  does  not  subscribe,  and  with  which  he  per- 
sonally is    not    ostensibly  connected,  but  at   the  same   time   in  intunate 
relationship  with  his  agents,  utilised  by  them  for  the  purpose  of  carrying 
on    his    election,  interchanging    communication  and  information  with  his 
agents  respecting  the  canvassing  of  voters  and  the  conduct  of  the  election, 
and   largely   contributing    to  the    result.     To    say    that  the  candidate  is 
not  responsible  for  any  corrupt  acts  done  ])y  an  active  member  of  such 
an  association  would  Ijc  repealing  the  Corru}>t  Practices  Act,  and  sanc- 
tioning a  most  effective  system  of  corruption." 

Employment  by  the  candidate  personally  of  a  corrupt  agent,  c.y.  one 
who  within  the  preceding  seven  years  has  been  reported  for  any  corrupt 
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practice,  voids  the  election  (.'U  &  .'52  Vict.  c.  125,  s.  44;  North  Norfolk,  1869, 
J  O'M.  &  H.  238,  21  L.  T.  2G5  ;  see  also  Norwich,  1871,  2  O'M.  &  H.  38  ; 
Galway,  1872,  1874,  ib.  .".1,  irxj). 

Undue  I.\i  lurnce  means  directly  or  indirectly  using,  or  threatening 
to  use,  force  or  injury  against  any  jjcrson  for  the  purpose  of  inliuencing 
votes,  or  in  any  way  impeding  the  free  exercise  of  the  franchise  by  any 
elector  (s.  2,  C.  V.  V.  A,  1883;  s.  2  and  Sched.  1.  Elect.  (Scot.)  (C.rrupt, 
etc.)  Act,  1890). 

This  is  an  offence  really  created  by  the  Statute  17  &  18  Vict.  c.  102 
(now  repealed  and  incorporated  in  40  &  47  Vict.  c.  51),  although  as  early 
as  3  Edw.  I.  c.  5, — a  Statute  declaratory  of  the  conmion  law,— interference 
witli  the  riglit  of  free  election,  l)y  malice  or  menacing,  was  forbidtien  under 
pain  of  great  forfeiture.  By  resolution  of  the  House  of  Commons  in  1802 
(57  Journal,  34,  376),  peers,  prelates,  and  lords  lieutenant  are  prohibited 
from  inliuencing  the  election  of  any  member  to  serve  for  the  Commons  in 
rarliament.  But  a  peer  who  is  also  a  landlord  is  entitled  to  "  legitimate 
inlluence  "  {Galicay,  1872,  2  O'M.  &  H.  54).  So  also  interference  of  ministers 
and  servants  of  the  Crown  (37  Journal,  507),  by  the  military  (4  Journal, 
346;  24  Journal,  37;  10  &  11  Vict.  c.  21),  and  by  the  police,  for  the 
purpose  of  inthicncing  voters,  is  an  olft^nce. 

Statutory  undue  iulhience  is  that  with  which  we  have  most  concern, 
and,  apart  from  the  definition  given  in  sec.  2  of  46  &  47  Vict.  c.  51,  it  has 
l)een  defined  by  Willes,  d.,  in  Lichfield  (1869,  1  0':\r.  &  H.  25),  to  be  the 
"  using  any  violence  or  threatening  any  damage,  or  resorting  to  any  fraud- 
ulent contrivance  to  restrain  the  liberty  of  a  voter,  so  as  either  U)  compel 
or  frighten  him  into  voting  or  abstaining  from  voting  otherwise  than  he 
freely  wills." 

Undue  influence  in  the  legal  sense  may  be  divided  into  three  classes  : 

(1)  Force,  Violence,  or  Restraint:  as  beating  or  threatening  to  lieat  a  voter 
{North  Norfolk,  1869,  1  O'M.  &  H.  240),  holding  an  unloaded  pistol  at  a 
voter's  head  {Oldham,  1809,  1  O'M.  &  H.  162),  engaging  disorderly  bands  of 
men  to  terrify  others  {Stafford,  1869,  1  O'M.  &  H.  229;  Longford,  1870, 
2  O'^L  e*c  H.  12).  To  retain  pugilists  and  others  to  act  as  a  defensive  force  is 
not  illegal,  though  the  practice  is  to  be  condemned  {Salford,  1869,  1  O'M. 
&  H.  140  ;  Limericl;  1870,  21  L.  T.  567  ;  Tamu-orth,  1869,  1  0':^L  &  H.  78). 

A  tlireat  is  as  much  an  offence  as  the  actual  act  {Oldhctm  and  Lonqford, 
supra;  Northallerton,  1869,  1  O'M.  &  H.  168:  Windsor,  1874,  2' O'M. 
&  H.  91). 

(2)  fcmpond  or  Spiritncd  Lnjury. — A  landlord  may  canvass  his  tenants 
and  exhaust  every  argument  to  persuade  them  to  vote  as  he  wishes,  pro- 
vided he  neither  inflicts  nor  threatens  to  inflict  any  injury  upon  anv  tenant 
who  holds  out  {North  Norfolk,  1869,  1  O'M.  &  II.'  237  ;  see  also  Wimhor, 
1869,  1  O'M.  &  H.  6  :  Galway,  1872,  2  O'lAL  &  H.  54).  For  dismissal  of 
employees  by  an  employer  upon  the  ground  of  political  opinion,  see  Wcst- 
Jntry  (1869,  1  O'M.  &  II.  50).  To  be  safe,  the  clearest  evidence  of  dismissal 
for  other  reasons  must  be  given  {Dlacklmrn,  1869,  1  O'M.  &  II.  203  :  North 
Norfolk,  1869,  1  O'.M.  &  H.  241).  To  withdraw  custom  from  a  tradesman 
avowedly  because  of  his  voting  or  not  voting  is  using  undue  iulhience  ( A  o;V/i 
Norfolk,  supra ;  North  Durham,  1874,  2  O'M.  &  H.  159).  Tiie  most  recent 
cases  of  spiritual  intimidation  are  South  and  North  Mcath  (1892,  4  O'M.  Sz 
H.  130, 185).  There,  undue  influence  by  the  bishop  and  clergy  was  so  ]ireva- 
lent  as  to  avoid  tlie  elections  at  common  law.  (See  also  Lom/ford,  2  O'M.  & 
H.  16  ;  Galway,  1869, 1  O'M.  &  H.305  ;  Galway,  1872,  2  O'M'.  &  H.  57.)    Eor 


330  COERUPT  AXD  ILLEGAL  PEACTICES 

instances  of  spiritual  intimidation  before  the  Statute,  see  Sligo,  1853,  2  P.  E. 
&  D.  256 ;  Mayo,  ih.  201 ;  Clare,  ib.  243  ;  and  CorJc,  1842,  P>.  &  Aust.  534. 

(3)  Ahduction,  Duress,  or  other  Fraudulent  Contrivance. — Abduction  is 
rare,  and  is  reported  only  in  three  old  cases  (Zishurn,  1863,  W.  &  B.  227,  and 
Cockermouth,  1853,  2  P.  E.  &  D.  166 ;  Douglas,  1866,  5  Irv.  265),  and  in  one 
modern  case  (LicJiJielJ,  1880,  3  O'M.  &  H.  136).  To  make  a  voter  so  drunk  as 
to  be  unable  to  vote  is  undue  influence  {Staleyhridije,  1869,  20  L.  T.  75).  Where 
two  voters  agree  to  pair,  and  one  fraudulently  votes,  this  would  probably 
be  held  to  be  a  fraudulent  device  {Northallerton,  1869,  1  O'M.  &  H.  169). 

Voting-cards  marked  as  ballot  papers,  and  a  statement  that  a  mark 
elsewhere  would  invalidate  the  vote,  are  not  necessarily  "  fraudulent  con- 
trivances," unless  it  can  be  shown  that,  in  addition  to  the  intention  to 
deceive,  some  voter  or  voters  were  actually  impeded  or  prevented  from 
voting  by  such  contrivance  {Gloucester,  1873,  2  O'M.  &  H.  60  ;  Stepney, 
1886,  4  O'M.  &  H.  57).  A  circular  distributed  broadcast  among  the 
electors,  announcing  that  the  secrecy  of  the  Ballot  Act  was  a  farce,  and 
that  the  agent  would  be  able  to  tell  how  each  voter  had  voted,  raised 
a  difference  of  opinion  between  the  two  judges  in  the  Down  case  (1880, 
3  O'M.  &  H.  122),  one  holding  that  it  was  a  fraudulent  contrivance,  the 
other  not.     See  also  Stepney  {supra). 

General  intimidation,  at  common  law,  though  not  brought  home  to 
a  candidate  or  his  agents,  will  avoid  an  election.  Thus,  where  violence  is 
so  great  as  to  prevent  the  election  being  free  {Staleyhridge,  1869,  1  O'M. 
&  H.  72 ;  Galvay,  1874,  2  0']M.  &  H.  200),  or  rioting  of  such  a  kind  as  to 
deter  voters  from  exercising  the  franchise  {Clare,  1853,  2  P.  E.  &  D.  246 ; 
Thornlury,  1886,  4  O'M.  &  H.  66 ;  Staford,  1869,  1  O'M.  &  H.  229 ;  see 
also  Lichfield,  1880,  3  O'M.  &  H.  136;  Dudley,  1874,  2  O'M.  &  H.  120; 
North  Durham,  1874,  2  O'M.  &  H.  156  ;  Drorjheda,  1869,  1  O'M.  &  H.  254). 

Persoxation  iwQixii's,  applying  for  a  ballot  paper  in  the  name  of  some 
other  person,f]ctitiousor  not,  or  applying  for  a  second  ballot  paper  when  the 
voter  has  voted  once  already,  and  the  aiding  and  abetting  of  such  an  offence 
(s.  24,  Ballot  Act,  Sched.  III.  Part  iii.  C.  P.  P.  A.,  1883 ;  s.  2  and  Sched.  L 
Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890).  If  the  candidate  or  any  agent  of 
the  candidate  knowingly  instigates  any  person  to  commit  the  offence  of 
personation,  or  aids  and  abets  such  person  in  so  doing,  the  election  is 
void  (ss.  4,  5,  Act  of  1883).  As  to  what  must  be  proved  in  order  to 
establish  a  case  of  personation  by  an  agent,  see  Gloucester  (1873,  2  O'M. 
&  H.  63).  Willes,  J.,  in  Coventry  (1869,  1  O'M  &  H.  105),  before  the  Act 
was  passed,  thought  such  conduct  on  the  part  of  a  candidate  or  agent 
would  void  the  election  at  common  law  (see  also  Gloucester, supra).  Personation 
by  independent  voters  does  not  affect  the  election,  except  in  so  far  that  the 
vote  of  a  guilty  person  is  struck  off.  Doubt  has  been  expressed  as  to  the 
avoidance  of  an  election  at  common  law  on  grounds  of  general  personation, 
i.e.  personation  unconnected  witli  the  candidate  or  his  agents  {Belfast, 
1886,  4  O'M.  &  H.  108).  There  the  Court  thought  that  personation  could 
not  be  successfully  alleged,  irrespective  of  agency,  against  the  respondent. 

A  double  entry  on  the  register  gives  no  right  to  vote  twice.  To  vote 
twice  at  the  same  election  may  or  may  not  be  an  offence,  according  as  it  is 
corruptly  or  innocently  done.  Mere  application  for  the  second  ballot 
paper  makes  the  olfence  complete. 

Personation  is  an  olfence  which  involves  corruptness,  involves  a  know- 
ledge that  something  wrong  is  being  done.  If  a  second  vote  is  given 
innocently  by  a  person,  under  the  honest  belief  that  he  is  voting  with  a 
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right,  he  cannot  be  held  to  be  guilty  of  personation  within  the  meaning  of 
the  Act  (per  Dennian,  J.,  Siqmcy,  1886,  4  O'M.  »K:  IF.  44).  In  such  circum- 
stances the  first  vote  is  good,  the  second  is  bad  and  must  be  struck  off 
(S'trpnn/,  f^vpra  ;  Finshury,  1S92,  4  0':M.  &  II.  174) ;  and  where  some  person 
votes  in  the  name  of  another  wlio  did  not  vote,  the  vote  so  given  must  be 
struck  off  (Finshmj,  svjva,  175).  Wiiere  father  and  son  had  the  same 
name,  and  the  son  voted  in  the  name  of  his  father,  deceased,  in  respect  of 
the  same  property  to  which  he  had  succeeded,  and  for  which  he  ought  to 
have  been,  and  thought  he  was,  on  the  mil,  the  Court  held  no  oflence  had 
been  committed  {Atldonc,  187G,  3  0':M.  &  H.  59).  Where  both  father  and 
son  had  the  same  name,  residence,  and  qualification,  and  there  was  only 
one  entry  on  the  roll,  the  son's  vote,  who  voted  first,  was  struck  off,  and 
the  father's  retained  {Oldham,  1809,  1  O'M.  &  II.  15:5).  AN'here  two 
persons  had  the  same  name,  Imt  one  only  was  qualified  to  be  on  the 
register,  and  the  agent  uidcnowingly  persuaded  the  wrong  man  to  apply 
for  a  ballot  paper,  no  offence  was  attributed  to  the  agent  {Gloucester,  1873, 
2  O'M.  &  H.  6:5).  Although  the  words  of  the  section  make  it  an  offence 
to  apply  "for  a  ballot  paper  in  the  name  of  some  other  person^'  yet  if  two 
men  have  the  same  name,  and  one  only  is  on  the  roll,  it  is  personation  if 
the  person  not  on  the  roll  applies  for  a  ballot  paper,  although  in  i)oint  of  fact 
he  does  so  in  his  own  name,  and  not  in  that  of  some  other  p)crson  {Iluthwell, 
1869,  20  L.  T.  314 ;  Clarh;  1881,  44  L.  T.  290).  It  is  not  personation  if  a 
man  applies  for  a  ballot  paper  in  a  name  other  than  his  real  name,  if  the 
name  inserted  in  the  register  was  intended  to  be  applicable  to  him,  and 
was  inserted  in  the  belief  that  it  was  bis  real  name  (7.'.  v.  Fox,  1887,  16 
Cox,  Cr.  Ca.  166). 

The  penalty  for  personation  may  not  exceed  two  years'  imprisonment 
with  hard  labour.  No  fine  can  be  levied,  nor  is  there  any  discretion  in 
tlie  judge  as  to  imprisonment  without  hard  labour. 

False  Declaration  as  to  Election  Expenses.— \i  a  candidate 
or  agent  knowingly  makes  the  declaration  as  to  election  expenses  required 
by  sec.  33  of  the^C.  P.  P.  A.,  1883,  falsely,  he  is  guilty  of  an  offence,  and  on 
conviction  is  liable  to  punishment  for  wilful  and  corrupt  perjury  ;  and 
such  offence  is  deemed  to  be  a  corrupt  practice,  and  entails  liability  to  all 
the  penal  consequences  (s.  33  (7)  C.  P.  P.  A.,  1883). 

Penalties  for  Corrupt  Practices.— {a)  Parliamentary. — If  bribery 
or  personation  has  been  proved  to  have  been  committed  at  an  election  by 
or  with  the  knowledge  and  consent  of  any  candidate,  and  treating  or  undue 
inlluence  by  any  candidcde:  (1)  the  election  is  void;  (2)  the  candidate  is 
disabled  for  ever  from  being  elected  or  sitting  as  member  for  the  same 
constituency  ;  (3)  the  candidate  is  liable  to  the  same  punishments  and 
incapacities  as  anv  other  person  convicted  of  corrupt  practices,  mentioned 
below  (s.  4,  C.  P.  P.  A.,  1883). 

If  committed  by  the  candidates  agent:  (1)  the  election  is  void;  (2)  the 
candidate  is  disabled  for  seven  years  from  being  elected  or  sitting  as 
member  for  the  same  constituency;  (:5)  the  agent  is  liable  to  the  same 
punishments  as  in  (3)  above  (s.  5,  C.  P.  P.  A.,  1883). 

If  a  corrupt  practice,  other  lliau  personation,  is  committed  by  any  other 
person,  such  person  is:  (1)  liable  to  imprisonment  for  one  year,  or  a  fine  not 
exceeding  £200 ;  (2)  incapacitated  for  seven  years  from  being  registered  as 
an  elector  or  voting  in  any  election  ;  (;5)  incapacilati'd  for  seven  years  from 
holding  any  public  ollice  :  if  he  holds  such  office,  it  is  ipso  facto  vacated ;  (4) 
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incapacitated  for  seven  years  from  being  elected  or  sitting  as  a  member  of 
the  House  of  Commons  (s.  6  (1)  (3)  a.  b.  (4)  C.  P.  P.  A.,  1883). 

In  addition,  the  vote  of  a  guilty  person,  given  at  the  election  at  which 
the  ofience  was  committed,  is  void  (s.  3G,  C  P.  P.  A.,  1883). 

The  penalty  for  personation  is  specially  provided  for.  Committing, 
aiding,  or  abetting  the  commission  of  personation  at  an  election  renders  a 
person  liable  to  imprisonment  for  a  term  not  exceeding  two  years,  with 
hard  labour  (s.  6  (2)  C.  P.  P.  A.,  1883). 

A  false  declaration  regarding  expenses  under  sec.  33,  made  knowingly 
by  the  candidate  or  his  agent,  is  declared  to  be  a  corrupt  practice  within 
the  meaning  of  the  Act  (s.  33  (7)),  and  therefore  involves  the  consequences 
and  penalties  of  these  provisions  noted  above. 

(b)  Municipal  and  other  Elections. — Any  person  convicted  of  corrupt 
practices  in  these  elections  is  subject  to  the  same  punishments  and  in- 
capacities as  if  the  oftence  had  been  committed  in  reference  to  a  parlia- 
mentary election  (s.  3  Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890). 

]f  committed  by  the  candidate:  (1)  the  election  is  void;  (-)  he  is  in- 
capacitated for  ever  from  holding  a  corporate  office,  c.cj.  town  councillor,  etc. ; 
(3)  he  is  subject  to  the  penalties  imposed  on  a  person  guilty  of  corrupt 
practices  in  a  parliamentary  election  (see  above). 

If  committed  by  the  agent :  (1)  the  election  is  void ;  (2)  the  candidate  is 
incapacitated  for  three  years  from  holding  corporate  office ;  (3)  the  agent  is 
subject  to  the  same  general  penalties  as  above  (s.  4  (1)  (2)  Elect.  (Scot.) 
(Corrupt,  etc.)  Act,  1890).  Where  a  person  has  been  guilty  of  several  acts 
of  bribery  at  a  municipal  election,  he  is  liable  to  a  penalty  in  respect  of 
each  such  act  of  bribery  {Milncs  v.  Bale,  Milncs  v.  Lea,  10  C.  P.  501). 

Illegal  Practices. 

The  following  offences  are  declared  to  be  illegal  practices  within  the 
meaning  of  the  C.  P.  P.  A.,  1883  :— 

(1)  Paying  for  conveyance  of  voters  to  the  poll  (s.  7).  (2)  Paying 
electors  for  placarding  in  windows,  etc.  (s.  7).  (3)  Paying  for  committee 
rooms  in  excess  of  number  authorised,  or  receiving  such  payment,  knowing 
such  to  be  in  contravention  of  the  Act  (s.  7).  (4)  I'aying  election 
expenses  except  through  election  agent  (s.  28).  (5)  Incurring  expenses 
in  excess  of  the  maximum  (s.  8).  (6)  Inducing  a  prohibited  person  to 
vote,  or  being  prohiljited  and  voting  (s.  9).  (7)  Publishing  a  false  state- 
ment of  withdrawal  of  a  candidate  (s.  9).  (8)  Paying  any  election 
expense  after  time  limited  for  payment  (s.  29).  (9)  Failing  to  make  the 
return  of  election  expenses  within  time  limited  (s.  33), 

It  is  necessary  to  keep  in  view  the  distinction  made  by  the  Act 
between  illegal  practices  and  illegal  payments,  employment,  and  hiring. 
AVhat  are  classed  as  illegal  practices  under  sees.  7,  8,  9,  avoid  the  election  if 
committed  by  the  candidate  or  any  of  his  agents  (s.  11),  while  those 
classed  as  illegal  payments,  employment,  and  hiring  l)ecome  illegal 
practices,  and  thus  avoid  the  election,  if  committed  by  the  candidate  or  his 
election  arjent,  leaving  out  of  account  their  commission  by  agents  other 
than  the  election  agent. 

Corrupt  practices  are  thus  distinguished  from  illegal  practices  by 
Field,  J.,  in  Barrow  (188G,  4  O'M.  &  H.  77) :  "  A  corrupt  practice  is  a  thing 
the  mind  goes  with.  An  illegal  practice  is  a  thing  the  Legislature  is 
determined  to  prevent,  whether  it  is  done  honestly  or  dishonestly. 
Therefore  the  question  here  is  not  one  of  intention,  but  whether,  in  point 
of  fact,  the  Act  has  been  contravened."      See  also  Walsall  (1892,  4  O'M. 
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Sc  II.  127).  lit'lief  limy  Im;  obtained  for  acts  and  omissions  amounting  to 
illegal  practices,  but  no  relief  is  obtainable  if  such  acts  amount  to  corrupt 
practices. 

Under  sees.  7  and  28  of  the  1883  Act,  there  are  four  offences  under 
the  head  of  illegal  practices,  which,  if  committed  by  the  candidate  or  any 
agent,  avoid  the  election.  These  are :  paying  for  conveyance  of  voters  to 
the  poll,  paying  electors  for  placarding,  paying  for  connnittee  rooms  in 
excess  of  tiu;  numlier,  and  paying  election  expenses  except  through  election 
agent. 

Conveyance. — Provision  is  made  for  the  conveyance  of  voters  by  sea  to 
the  poll  by  sec.  48,  46  &  47  Vict.  c.  51,  and  the  expense  incurred  may  be 
in  addition  to  the  maximum.  Tiie  words  of  sec.  7,  making  payment  for 
conveyance  of  voters  to  the  poll  an  illegal  practice,  and  the  words  in  sec.  14, 
making  the  letting,  hiring,  etc.,  of  hackney  carriages  for  that  purpose  a 
less  offence,  namely,  an  illegal  payment,  give  rise  to  much  discussion  as 
to  whether  the  oft'ence  complained  of  is  properly  under  sec.  7  or  under 
sec.  14.  And  it  makes  all  the  difference  to  the  candidate;  for  if  under 
sec.  7,  and  committed  by  him  or  any  agent,  it  avoids  the  election  ;  whereas, 
if  under  sec,  14,  it  does  not,  unless  it  is  committed  by  him  personally  or 
by  his  election  agent.  (See  Mattinson  and  Macaskie  on  Corriqjt  Practices, 
ord  ed.,  p.  68;  Manchester,  1892,  4  O'M.  &  H.  120.)  In  Liehfield  (1895, 
3  S.  L  T.  p.  218),  the  systematic  baiting  of  horses  was  decided  to  be  an  oflence 
under  sec.  7.  So  in  Southampton  (1895,  3  S.  L.  T.  p.  225),  payment  of  two 
shillings  for  a  voter's  railway  fare  by  a  person  not  the  candidate  or  his 
election  agent,  is  an  offence.  There  the  sitting  member  was  unseated,  as 
relief  was  not  granted  in  consequence  of  his  having  identified  himself  with 
disorderly  scenes  and  processions,  thus  precluding  tlie  idea  that  he  had,  in 
terms  of  sec.  22,  used  all  reasonable  means  for  preventing  illegal  practices 
at  the  election.  For  one  voter  to  pay  another  voter's  tramcar  fare  to  the 
poll  is  an  evervday  occurrence,  and  therefore  not  illegal  {Lancaster,  1896, 
3  S.  L.  T.  p.  241).  In  Buchrosc  (1886, 4  O'M.  &  H.  117),  where  a  voter  used 
a  cab  to  drive  to  the  poll  and  did  not  pay  for  it,  it  was  held  no  offence 
had  been  conmiitted. 

Exhihitiny  Placards. — It  is  illegal  to  pay  voters  to  exhibit  l)ills,  etc.,  in 
or  upon  premises  belonging  to  them  {Westminster,  1869,  1  O'M.  &  H.  89). 
It  is  apparently  not  illegal  to  pay  non- voters  to  do  so,  if  the  payments  are 
not  excessive.  If  they  were,  then  it  would  be  bribery.  As  to  what  are 
bills,  placards,  etc.,  see  Stepney,  1886,  4  O'M.  &  H.  52;  Barroiv-in-Furncss, 
1886,  4  O'M.  &  H.  76.     See  also  Pontefract,  1893,  Day's  El.  Cas.  126. 

Committee  Rooms. — Committee  room  is  not  defined  by  the  Act.  What 
the  Act  strikes  at  is  payment  for  additional  committee  rooms.  It  would 
therefore  appear  as  if  the  candidate  might  use  any  number  of  rooms,  lent 
by  friends,  provided  they  did  not  fall  under  that  description  of  premises 
specially  prohibited. 

Expenses  Paid  throvyh  Person  other  than  Ayent. — Election  expenses  must 
be  paid  through  the  election  agent,  who  is  bound  to  return  everything  spent 
on  behalf  of  tlie  candidate.  It  is  an  illegal  practice  not  to  do  so  (s.  28, 
Act  1883).  Put  the  section  does  not  apply  to  any  payments  by  the 
returning  officer,  or  to  any  sum  disbursed  by  any  pei-son  out  of  his  own 
money  for  any  small  expense  legally  incurred  by  himself,  if  such  sum  is  not 
repaid  to  him  {ih.).  "Small  expense"  has  not  yet  been  defined,  but  in 
Norwich  (1886,  4  O'M.  &  II.  89),  the  Court  suggested  that,  possibly,  the 
payment  of  half  a  crown  might  pass.  The  agent  must  pay  the  election 
expenses,  although  incurred  l)efore  his  appointment  {Ipsu-ich,  1886,  4  O'M. 
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&  H.  73  ;  Eochestcr,  Day's  El.  Gas.  99).  As  to  what  books  the  agent  ought 
to  keep,  see  Mr.  Justice  Cave's  opinion  in  Stepney,  Day's  El.  Gas.  p.  37. 
Expenses  of  registration  are  not  election  expenses  {Kennington,  188G,  4 
O'M.  &  H.  93;  Hexham,  1892,  Day's  El.  Gas.  91);  nor  expenses  of  pre- 
liminary meetings  to  select  a  candidate  {Noricich,  1886,  4  O'M.  &  H.  84); 
nor  political  or  other  lectures  {Haggerston,  189G,  3  S.  L.  T.  p.  245).  In  Hood 
V.  Gordon  (Elgin,  1895,  23  E,  178),  the  expenses  of  a  salaried  official  of  the 
Unionist  xVssociations,  amounting  to  £223,  and  the  expense  of  meetings 
addressed  by  the  candidate  sixteen  months  before  the  election,  amounting 
to  nearly  £60,  all  of  which  were  paid  by  the  association  through  the  said 
official,  were  held  not  to  be  election  expenses  in  the  sense  of  sees.  8  and  28, 
notwithstanding  the  fact  that  the  candidate  had  subscribed  £120  that 
year,  and  £120  the  year  succeeding,  to  the  funds  of  the  Local  Gonservative 
Association  (per  Ld.  M'Laren,  at  pp.  184  and  187). 

As  regards  the  remaining  offences,  whether  they  be  described  in  the 
Act  as  illegal  practices  or  as  illegal  payments,  etc.,  they  avoid  the  election 
only  if  committed  by  the  candidate  or  his  election  agent. 

Expenses  in  Excess  of  Maximum. — The  first  of  these  offences  is,  incurring 
expense  in  excess  of  the  maximum  allowed  (s.  8,  Act  1883).  In  Hood  v. 
Gordon  (Elgin,  1895,  23  E.  178),  the  expense  of  meetings  addressed  by  a 
candidate  sixteen  months  before  election  was  held,  not  to  come  under 
election  expenses.  The  expense  of  giving  lectures,  political  or  otherwise, 
is  not  an  expense  on  account  of  the  election  {Haggcrston,  1896,  3  S.  L.  T. 
p.  245). 

Inducing  Prohibited  Persons  to  Vote. — The  next  offence  is,  inducing  a 
person  to  vote  who  is  iirohihited  hj  Statute  (s.  9).  Under  the  1883  Act,  such 
prohibited  persons  are  those  disqualified  under  sec.  37  of  the  Act,  namely, 
those  w'ho  have  become  incapable  of  voting  at  any  election  in  consequence 
of  conviction,  or  of  the  report  of  an  Election  Gourt  in  proceedings  under  any 
Act  relating  to  corrupt  practices  ;  persons  guilty  of  corrupt  or  illegal  practices 
or  pavments,  etc.,  at  such  election  (s.  36) ;  and  all  paid  agents  (1st  Sched- 
ule, Part  I.).  (See  Stepney,  1892,  4  O'M.  &  H.  178  ;  Day's  El.  Gas.  117.) 
By  Statute,  other  than  the  1883  Act,  the  following  persons  are  prohibited 
from  voting :  Minors ;  convicts ;  sheriffs,  including  sheriff-substitutes, 
sherilf  clerks,  and  town  clerks ;  peers ;  burgh  and  county  assessors ; 
householders  failing  to  pay  poor  rates ;  persons  receiving  parochial  relief ; 
and  the  returning  officer,  unless  there  is  an  equality  of  votes.  Whether 
inducing  a  person  prohibited  only  at  common  law,  e.g.  women,  to  vote, 
would  be  an  illegal  practice  under  sec.  9,  it  is  difficult  to  say.  But  it  may 
be  pointed  out  that  the  words  infer  prohibition  by  Statute  only. 

Corrupd  Withdrawal  of  Candidate. — The  next  ofl'ence  is  publishing  a 
false  statement  of  the  withdrawal  of  a  candidate. 

Name  and  Address  of  Printer  on  Bills. — The  name  and  address  of  the 
printer  must  be  on  all  bills,  placards,  and  posters  which  are  printed  and 
published.  It  is  an  illegal  practice  to  omit  it.  As  to  the  meaning  of 
"  bill,"  see  Becrrow,  1886,  4  O'M.  &  H.  78.  Circulars  are  not  bills  (Barstow, 
1888,  5  T.  L.  E.  159),  and  election  addresses  are  thought  not  to  fall 
within  the  section  (ex  p.  Pocs,  1885,  5  T.  L.  E.  136).  What  is  sufficient 
evidence  of  printing,  or  causing  to  be  printed,  see  Bettcsworih  v.  Allingham 
(1885,  16  Q.  B.  D.  44). 

Payment  of  Election  Bills  after  Proper  Time. — Another  illegal  practice  is 
payment  of  election  bills  except  within  specified  time,  ix.  twenty-eight 
days  after  the  declaration  of  election  (s.  29,  subs.  2,  4).  There  is  a 
saving  clause  in  subsec.  6  to  the  efl'ect  that  the  election  shall  not  be  void 
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if  tlio  offence  was  romniitted  witliout  tlie  sanction  or  connivance  of  the 
candidate.  A  candidate  or  his  election  a<^ent  who  fails  to  comply  with  the 
requirements  of  sec.  33,  relating  to  the  declaration  and  return  of  expenses, 
is  guilty  of  an  illegal  practice,  unless  he  has  an  authori.sed  e.xcu.se:  the 
return  must  be  made  within  thirty-five  days  of  the  declaration  of  the 
election. 

Penalties  for  Illegal  Practices. —  {a)  ParUamentarij. — If  com- 
mitted hj  the  candidate :  (1)  the  election  is  void ;  (2)  he  is  incapacitated 
from  being  elected,  or  sitting  as  member  for  the  same  constituency  for 
seven  years ;  (3)  he  is  subject  to  the  general  penalties  imposed  by 
ss.  10,  36,  64,  of  the  C.  P.  P.  A.  1883,  mentioned  below. 

If  Inj  the  agent :  (1)  the  election  is  void  ;  (2)  the  candidate  is  in- 
capacitated from  being  elected  for  the  same  constituency  during  that 
parliament ;  (3)  he  is  subject  to  the  general  penalties  as  below. 

lily  aiuj  person:  (1)  fine  not  exceeding  £100  (s.  10);  (2)  vote  at  the 
election  is  void  (s.  36) ;  (3)  incapacity  to  vote  for  five  years  at  any 
election,  parliamentary,  county  council,  etc.,  held  within  the  burgh  or 
county  where  the  ollence  was  committed  (ss.  10-6-1). 

{h)  Municipal  and.  other  Elections.  —  If  hy  any  lurson:  (1)  fine  not 
exceeding  £100  ;  (2)  incapacity  for  five  years  from  being  registered  or 
from  voting  at  any  election  held  in  same  county,  burgh,  or  parish  where 
ofience  was  committed. 

If  hy  the  candidate  or  agent:  (1)  same  as  (1)  and  (2)  above;  (2)  the 
election  is  void ;  (3)  candidate  incapacitated  from  holding  any  corporate 
office  during  the  period  for  which  he  might  have  served  (ss.  11,  12,  Elect. 
(Scot.)  (Corrupt,  etc.)  Act,  1890. 

Illegal  Payments,  Employment,  and  Hieing. 

Payments. — (1)  Providing  money  for  payment  prohibited,  or  in  excess 
of  maximum  allowed  (s.  13)  ;  (2)  corruptly  inducing  any  candidate  to 
withdraw  (s.  15) ;  (3)  payments  on  account  of  bands,  torches,  fiags,  banners, 
etc.  (s.  16). 

Employracnt. — (1)  Employing  and  paying  persons  in  excess  of  number 
allowed  (s.  17);  (2)  printing  and  publishing  bill  or  placard  without 
printer's  name  (s.  18). 

Hiring. — (1)  Letting,  lending,  or  employing  a  hackney  carriage  to 
convey  voters  (s.  14) ;  (2)  hiring  for  committee  rooms  prohibited  premises 
— licensed  premises,  refreshment  rooms,  or  public  elementary  school  (s.  20). 

Illegal  Paymexts. — The  offences  of  illegal  payments,  illegal 
employment,  and  illegal  hiring  are  not  illegal  practices,  unless  committed 
by  the  candidate,  his  election  agent  or  sub-agent  (ss.  21  (2),  25  (2)). 

Payment  of  Money  contrary  to  Act. — The  first  of  the  offences  known  as 
illegal  payments  is  providing  money  for  any  payment  which  is  contrary  to 
the  provisions  of  the  1883  Act,  or  in  excess  of  the  maximum  (s.  13). 

Payment  to  withdraw  from  Candidature. — The  next  is  to  corruptlv 
induce  any  candidate  to  withdraw  from  the  candidature  in  consideration  of 
any  payment  or  promise  to  pay  (s.  15). 

Payment  for  Banners,  Bands,  etc.  —  The  most  important  ofience,  and 
that  which  occurs  most  frequently,  is  the  offence  detailed  in  sec.  16 ; 
prohibition  of  payment  for  bands,  torches,  fiags,  banners,  cockades,  ribbons, 
or  other  marks  of  distinction.  Payment  for  hat-cards  in  Walsall  (1892, 
4  O'M.  &  H.  127 ;  Day's  El.  Cas.  70,  109),  which  were  held  to  be  marks  of 
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distinction,  avoided  the  election.  (But  see  rontefract,  1892,  4  O'M.  &  H. 
200,  Day's  El.  Cas.  71,  127,  and  East  Clare,  1892,  4  O'M.  &  H.  163,  Day's 
El.  Cas.  164,  where  certain  cards  were  held  not  to  be  marks  of  distinction.) 
Banners  (see  Stqmcij,  1892,  4  O'M.  &  H.  179  ;  St.  Georges  Division,  1896, 
3  S.  L.  T.  p.  277) :  rosettes  {Fontefract,  supra,  where  the  charge  failed,  as 
there  was  no  evidence  of  payment).  In  Stepney  (1892,  4  O'M.  &  H.  39),  the 
fixing  of  a  banner  across  a  street,  for  which  no  payment  was  made,  injured 
the  roof  of  a  house.  Payment  to  a  voter  for  repairing  the  damage  did  not 
fall  under  sec.  16. 

Illegal  Employment — of  persons  in  Excess  of  Number  Allowed  hy  Aet. — 
ISTo  person  is  to  be  engaged  or  employed  for  payment  for  any  purpose  or  in 
any  capacity  whatever  except  those  mentioned  in  the  first  or  second  parts 
of  the  First  Schedule  of  the  Act  1883,  or  except  so  far  as  payment  is 
thereby  authorised  (s.  17  (1)).  As  to  what  persons  are  authorised  by  the 
Act,  sec  infra,  under  heading  Election  Expenses.  Extra  clericoal  work 
may  or  may  not  be  an  illegal  employment,  according  to  the  intention  with 
which  the  employment  is  made  {Fontefract,  Day's  El.  Cas.  72,  129;  see 
also  Walsall,  Day's  El.  Cas.  73).  A  regular  clerk  of  the  election  agent, 
who  does  not  receive  additional  remuneration,  may  be  legally  employed  to 
address  envelopes  and  do  other  work  in  and  about  an  election  {Buckrosc, 
1886,  4  O'M.  &  H.  116).  Volunteers  may  be  used  to  keep  order  at  meet- 
ings, but  not  hired  persons  {Ipswich,  1886,  4  O'M.  &  H.  72).  In  the  case 
of  volunteers,  nothing  must  be  given  to  them.  In  Barrow  (1886,  4  O'M. 
&  H.  78),  the  sitting  member  was  unseated  in  consequence  of  volunteers 
receiving  very  moderate  refreshment.  Canvassers  may  be  employed 
gratuitously,  but  not  for  payment  {Stepnei/,  1892,  Day's  El.  Cas.  119; 
lichfirhl,  1895,  3  S.  L.  T.  p.  2i9  ;  Hood  v.  Gordon  (Elgin),  1895,  23  E.  178, 
at  p.  188).  In  the  Elgin  case,  it  was  held  that  a  fee  paid  to  a  polling 
agent  was  not  to  be  regarded  as  to  any  extent  a  payment  to  him  as  a  sub- 
agent,  merely  because  he,  as  polling  agent,  voluntarily  canvassed  certain 
electors.  The  employment  of  an  agent  formally  to  perform  duties 
additional  to  those  for  which  he  was  expressly  engaged,  may  be  prohibited 
by  sec.  17.  But,  to  invalidate  an  election  on  this  account,  a  clear  case  of 
evasion  would  require  to  be  made  out.  An  employee  is  in  no  way  inhibited 
from  using  his  personal  exertion  as  an  elector  to  influence  the  votes  of  others, 
though  he  himself  may  not  vote  (Ld.  M'Laren,  p.  189).  As  to  colourable 
employment  of  persons  as  registration  agents,  but  really  canvassers,  see 
Fochester,  1892,  Day's  El.  Cas.  102. 

Illegal  Hirlwg. — There  are  two  offences  which  fall  under  this  head, 
namely,  the  hiring  of  hackney  carriages  and  horses  (s.  14),  and  the  use  of 
licensed  premises,  etc.,  for  committee  rooms  (s.  20). 

Hiring  of  Hackney  Carriages,  f^'c— Sec.  14  forbids  the  letting  or 
hiring,  tlie  lending  or  borrowing,  the  using  or  employing,  any  horse 
or  carriage  vMch  is  kept  for  the  purpose  of  being  let  out  to  hire.  But 
by  subs.  3  of  sec.  14,  electors  may  hire  a  cab  to  the  poll,  if  paid  for 
by  themselves  at  "  their  joint  cost."  If  this  sub-section  had  been  omitted, 
to  hire  a  cab  would  have  been  an  offence.  Illegal  hiring  was  alleged  in 
Manchester  (1892,  4  O'M.  &  H.  120),  and  some  difficulty  was  experienced 
under  which  section  (7  or  14)  the  charge  fell.  It  was  ultimately  laid  under 
sec.  14 ;  but  as  the  offence  was  not  alleged  to  have  been  committed  by  the 
candidate  or  his  election  agent,  it  was  held  no  illegal  practice  had  been 
established.     With  the  exception  of  hackney  carriages  and  horses  kep)t  for 
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the  jJUJyose  of  heinj  Id  out  to  hire,  it  is  perfectly  legul  fur  the  candiflate  or 
his  agent  to  accept  from  private  individuals,  not  Iteing  hor.se-hirer.s,  job- 
masters, or  livery-stable  keepers,  or  persons  of  that  description,  the  loan  or 
use  of  any  horse  and  carriage;  (jratultottsli/  for  conveyance  of  electors  on 
the  polling  day.  l*aynient  for  the  systematic  baiting  of  horses  is  an  otlence 
under  sec.  7  (LichfieU,  1895,  3  S.  L.  T.  y.  218). 

Committee  Rooms  in  Prohibited  Premises. — The  oflence  of  illegal  hirin"  is 
committed  if  any  person  hires  or  uses  as  a  committee  room,  a  room  on  any 
premises  (1)  licensed  for  the  sale  of  drink  ;  (2)  where  driid<  is  sold  to  mcnibcrs 
of  a  club,  society,  or  association,  other  tiiau  a  permanent  political  club:  (3) 
where  refreshment  of  any  kind  is  sold ;  and  (4)  which  form  a  public 
elementary  school  in  receipt  of  an  annual  parliamentary  grant,  or  any  part 
thereof  (s.  20).  There  is  a  proviso  that  the  section  shall  not  ajiply  if  such 
premises  are  usually  let  for  such  purposes  as  meetings,  etc.,  and  if  tliey  have  a 
separate  entrance,andno  communicationwith  the  premises  on  which  drink  and 
refreshment  are  supplied.  Where  the  schoolmaster's  house,  though  separate 
from  the  school,  l)ut  within  the  same  curtilage,  was  used  as  a  committee  room, 
it  was  held  that  such  use  was  illegal  (Buvkrose,  188G,  4  O'M.  &:  II.  113). 

Penalties  for  Illegal  Payments,  etc. — If  committed  by  the 
candidate  or  his  agent,  the  offence  becomes  an  illegal  practice,  and  is 
punishable  accordingly  (s.  21  (2)). 

If  by  any  person :  (1)  line  not  exceeding  £100  (s.  21  (Ij; ;  (2)  vote  given 
is  void  (s.  36).  These  provisions  apply  to  municipal,  county  council,  and 
other  elections  (s.  21,  Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890). 

Application  of  the  C.  P.  P.  A.,  1883,  to  Mlwicipal  and  other 
Elections. — The  provisions  of  the  C.  P.  P.  A.  1883,  with  reference  to  corrupt 
and  illegal  practices,  etc.,  apply  to  municipal,  county  council,  and  other  elec- 
tions by  the  Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890,  Schedules  I.  and  III.  ss. 
8-10,  13-20 — with  the  following  exceptions:  It  is  not  an  illegal  practice 
in  these  elections  to  make  any  payment  otherwise  than  through  the  election 
agent,  or  to  hire  as  a  committee  room  any  public  elementary  school 
(s.  20,  Act  1890).  Claims  must  be  sent  in  within  14  days,  and  election 
expenses  must  be  paid  within  21  days,  and  not  28,  as  is  the  case  in 
parliamentary  elections.  The  agent  must  make  the  return  to  the  candidate 
of  all  expenses  within  23  days,  and  the  agent,  or  the  candidate  if  there 
is  no  agent,  must  make  the  return  to  the  "prescribed  officer,"  ?>.  county 
clerk,  town  clerk,  etc.,  of  all  his  expenses  within  28  days  (s.  25  (1)  (2)  (3)  ih.). 

Relief  and  Exoneration. — Until  the  Act  of  1883,  if  any  act  of 
treating,  however  trilling,  were  proved  to  have  been  connuitted  by  an 
agent,  the  election  judges  had  no  option  but  to  declare  the  election  void. 
Now,  a  limited  powxr  of  granting  relief  to  a  sitting  member  is  given  to 
the  Court  trying  a  parliamentary  or  municipal  petition,  as  regards  liie 
former  by  sec.  22  of  the  C.  P.  P.  A.,  1883,  and  as  regards  the  latter  by  .sec. 
23  of  the  Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890.  These  two  sections  deal 
with  treating,  undue  intluence,  and  illegal  practices,  while  in  each  Act  the 
succeeding  sections,  2i!  and  24  respectively,  introduce  a  further  measure  of 
relief,  by  granting  power  to  the  Court  to  except  an  innocent  act  from 
being  an  illegal  practice,  payment,  employment,  or  hiring. 

The  substance  of  the  22nd  section  of  the  Act  of  1883  is  as  follows: 
If  an  Election  Court  finds  that  a  cantlidate  has  been  guilty  by  his  agents 
of  the  offence  of  treating,  or  of  undue  intluence,  or  of  an  illegal  practice, 
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Imt  (1)  that  the  oflence  was  committed  contrary  to  the  orders,  and  without 
the  sanction  or  connivance  of  the  candidate  or  his  election  agent,  and 
(2)  tliat  all  reasonable  means  were  taken  to  prevent  corrupt  and  illegal 
practices,  and  (o)  that  the  offence  was  trivial  and  unimportant,  and  (4) 
that  in  all  other  respects  the  election  was  free  from  corrupt  or  illegal 
practices  on  the  part  of  the  candidate  and  his  agents — then  his  election 
shall  not  be  void,  nor  shall  he  be  subject  to  any  incapacity  under  the  Act 
(sec.  22,  C.  P.  P.  A.  1883).  It  will  be  observed  that  this  section  is  very 
closely  drawn,  and  so  hedged  in  with  restrictions  as  to  be  somewhat  narrow 
in  its  application. 

LTnder  no  circumstances  can  relief  be  granted  for  bribery  or  personation, 
or  indeed  for  knowingly  making  a  false  declaration  of  expenses,  or 
knowingly  employing  a  corrupt  agent  (s.  44,  Act  of  1SG8,  31  &  32  Vict.  c. 
125),  or  for  general  and  extensive  corruption  at  common  law,  or  if  the 
offence  was  committed  by  the  candidate  or  his  election  agent  personally. 
It  is  not  always  easy  to  distinguish  between  bribery  and  treating.  It  is 
bribery  to  promise  a  drink  for  a  vote  {Bodmin,  1869,  1  O'M  &  H.  124). 
It  is  treating  to  give  it.  The  latter  of  these  oli'ences,  if  committed  by  an 
agent  other  than  the  election  agent,  may  be  excused ;  the  former  apparently 
may  not. 

The  phraseology  of  sec.  23  of  the  Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890, 
applicable  to  municipal  elections,  is  almost  identical  with  that  in  sec.  22  of 
the  1883  Act,  with  these  exceptions,  that  it  omits  all  reference  to  the 
election  agent,  and  that  the  candidate  does  not  require  to  prove  that  the 
offence  was  committed  contrary  to  his  orders.  An  election  agent  is  not 
required  in  connection  with  a  municipal  election,  though  perhaps  the 
appointment  of  one  may  be  said  to  be  contemplated  by  sec.  25  (2)  of  the 
1890  Act. 

Under  sec.  22,  relief  may  be  given  for  illegal  practices  as  well,  but  that 
section  applies  only  to  offences  committed  by  persons  other  than  the 
candidate  or  his  election  agent.  The  next  section  of  the  Act  of  1883, 
sec.  23,  carries  the  possibilities  of  relief  still  further,  and  even  extends  it  to 
cases  where  the  illegal  practice  has  been  committed  by  the  candidate 
himself,  or  his  election  agent. 

The  substance  of  sec.  23  is  as  follows  : — 

Where  any  act  or  omission  of  a  candidate  or  his  election  agent,  or  of 
any  other  agent  or  person,  would,  by  reason  of  being  a  payment,  employ- 
ment, or  contract  in  contravention  of  this  Act,  be  an  illegal  practice,  it 
may  be  excused  as  an  innocent  act  by  the  Election  Court,  provided  that  it 
arose  from  inadvertence  or  accidental  miscalculation,  or  from  some  other 
reasonable  cause  of  a  like  nature,  and  not  from  any  want  of  good  faith. 

The  words  "  contract  in  contravention  of  this  Act "  would  clearly  cover 
the  illegal  practices  mentioned  in  sec.  7  :  paying  the  conveyance  of  voters  to 
the  poll,  paying  window  exhibits,  and  committee  rooms  in  excess  of  number  ; 
and  the  general  words  of  the  section  would  embrace  the  remainder  of  illegal 
practices,  including  those  relating  to  expenses ;  so  that  there  appears  to  be 
no  illegal  practice  for  which,  if  committed  by  the  candidate  or  his  election 
agent,  relief  may  not  be  obtained  under  this  section.  As  regards  other 
agents  and  persons,  relief  may  be  obtained  under  sec.  22  or  sec.  23. 

In  sec.  24  of  the  1890  Act,  applicable  to  municipal  elections,  etc.,  the 
terms  are  almost  similar.     Its  effect  is  identical  with  sec.  23  of  the  1883  Act. 

Procedure  to  Obtain  Relief. — Piclief,  or,  more  strictly  speaking,  a  report 
of  exoneration  under  sec.  22,  can  be  obtained  only  from  the  Election  Court 
at  the  trial  of  the  petition;  l)ut  relief  from  the  consequences  of  illegal 
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practices  under  see.  23  may  Ijc  (obtained  on  application  t-itlicr  to  tlie 
Election  Court,  if  sitting,  or  to  one  or  other  of  the  Divisions  of  the  Court 
of  Session  (as.  56  (1),  68(4)),  provided  that  notice  of  the  application  has 
been  given  in  the  coiistiluency  in  which  the  election  was  held  in  such  a 
manner  as  to  the  Court  seems  tit  (s.  2'.j  (c)). 

Some  doubt  exists  as  to  the  comi)etency  of  making  applications  to  the 
Divisions  in  matters  connected  with  election  petitions  and  corrupt  practices, 
and  this  arises  from  tlie  confusion  introduced  by  the  definition  of  the  words 
"Court,"  "High  Court,"  by:  (1)  sec.  58  of  the  Pari.  Elect.  Act,  1868,  and 
17  and  24  of  the  liules  of  18G8;  and  (2)  sec.  68  (4)  of  the  C.  1'.  P.  A., 
1883,  and  also  from  the  fact  that  no  Pules  or  Acts  of  Sederunt  liave  been 
passed  regulating  procedure  under  the  C.  P.  P.  Act  of  1883.  The  diliiculty 
is  to  a  certain  extent  rcniov(>d  by  tlie  decision  in  Hood  v.  Gordon  (1895, 
23  Iv.  4),  where  the  First  Division  held  that  an  application  to  amend  a  petition 
under  sec.  40  (2)  of  the  1883  Act  could  be  competently  made  only  before 
the  Division,  and  not  before  the  Election  Court.  (See  also  on  Competency, 
Christie  v.  Grieve,  1869,  7  M.  378,  and  Iridn  v.  Jluir,  1874,  1  E.  834.) 

As  regards  the  proper  Court  to  apply  to  in  questions  of  relief  imder 
sees.  23  or  34  of  the  1883  Act,  the  application  may  competently  be  made 
either  to  the  Inner  House,  which  may  or  may  not  remit  to  any  judge  (s. 
68  (4)  (and  presumably  to  the  election  judges  if  a  remit  is  necessary — see 
Hood  V.  Gordon,  supra);  or  to  the  Election  Court,  if  sitting:  or  to  the  Lord 
Ordinary  on  tlic  Bills,  if  the  matter  arises  in  vacation.  How  far  the  Lord 
Ordinary  on  the  Bills  in  vacation  may  proceed  in  the  matter  has  never 
been  determined  in  St-otland,  because,  so  far  as  can  be  ascertained,  no  appli- 
cation for  relief  has  ever  been  made  in  vacation  in  Scotland  shice  1883  ;  but 
it  is  submitted  that  he  has  full  powers  to  determine  finally,  first,  on  account  of 
the  summary  nature  of  the  application ;  secondly,  from  the  fact  that  the 
special  functions  of  the  Inner  House  are  occasionally,  in  urgent  cases, 
exercised  by  him;  and,  thirdly,  by  Pule  24  of  the  Pari.  Elect.  Pet. 
Eules  of  1868,  all  interlocutory  questions  and  matters  relating  to  a 
petition,  except  as  to  the  sulliciency  of  the  security,  may  competently  be 
disposed  of  by  him. 

If  the  application  for  relief  is  made  to  an  Election  Court,  no  notice  of 
the  application  is  required  {Norivich,  1886,  4  O'M.  &  H.  89). 

Application  for  relief  may  be  made  whether  there  is  a  petition  or  not. 
It  ought  to  be  made  as  soon  as  the  discovery  of  the  illegal  practice  is  made, 
for  immediate  application  to  the  Court  may  stave  off  a  petition.  "Where  a 
petition  was  pending,  the  Court  ordered  the  application  for  relief  to  stand 
over  until  after  the  trial  of  the  petition  {ec  p.  Wilks,  1885,  16  Q.  B.  D.  114; 
ex  p.  Evans,  1889,  5  T.  L.  P.  207;  cf.  ex  p.  Kempson,  1889.  5  T.  L.  P.  220; 
ex  p.  Clark,  1885,  52  L.  T.  260  ;  ex  jh  Stephens,  1889,  5  T.  L.  P.  203). 

Circumstances  in  ichich  Eclief  has  been  Granted  or  Befused.  —  In 
Rochester,  1892,  4  O'M.  &  H.  156,  and  Stepney,  1892,  4  O'M.  &  H.  178,  the 
opinions  of  Mr.  Justice  Cave  and  ]\Ir.  -lustice  Vaughan  "Williams  contiiiii 
most  important  utterances  upon  the  question  of  relief,  those  who  are  entitled 
to  it,  and  what  is  the  meaning  of  "inadvertence"  in  sec.  23.  "Inadvert- 
ence" was  also  discussed  in  Wedmll,  1892,4  O'M.  v!v:  H.  123  (Baron  Pol- 
lock and  Sir  Henry  Hawkins),  and  their  decision  in  this  regard  seems  to 
be  in  conflict  with  Stepney.  See  also  ex  parte  Walker,  1889,  22  Q.  B.  D.  384. 
In  ex  parte  Lcnanton  (1889,  5  T.  L.  P.  173),  "inadvertence"  is  defined  to  mean 
negligence  or  carelessness,  where  the  circumstances  show  an  absence  of  bad 
faith. 

Another  form  of  relief  relates  to  the  retiu-n  and  declaration  respecting 
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election  expenses,  required  by  sec.  33.  It  is  termed  an  mUhorised  excuse. 
By  sec.  33  (6)  of  the  Act  of  1883,  if  a  candidate  or  his  election  agent  fails 
to  com})ly  witli  the  requirements  of  sec.  33,  as  to  the  making  and  trans- 
mitting of  the  return  concerniiig  election  expenses,  he  shall  be  guilty  of  an 
illegal  practice,  and  tliiis  the  election  will  be  avoided.  On  the  discovery  of 
the  irregularity,  application  should  be  made  to  the  Division,  or  tlie  Election 
Court,  or  to  the  Lord  Ordinary  on  the  Bills  in  vacation,  in  terms  of  sec.  34, 
for  an  "  authorised  excuse,"  so  as  to  prevent  the  omission  or  error  from 
being  an  illegal  practice,  and  to  protect  the  candidate  from  the  conse- 
quences. Notice  of  the  application  must  be  given  in  the  constituency. 
(See  Clarl;  First  Division,  2  Dec.  189G.) 

Where  it  is  proved  tliat  the  oflence  took  place  without  the  sanction  or 
connivance  of  the  candidate,  and  that  he  took  all  reasonable  means  for  pre- 
venting it,  the  Court  must  grant  relief  (s.  34  (3) ).  In  all  other  cases  it  is 
discretionary,  and  the  nature  and  amount  of  the  evidence  required  is  similar 
to  that  necessary  under  sec.  22. 

Simihirly,  in  vimiicijxd  and  other  elections,  provision  is  made  for  an 
authorised  excuse  being  obtained  for  the  same  reasons  and  upon  the  same 
grounds  by  sec,  25  (7)  of  the  Elect.  (Scot.)  (Corrupt,  etc.)  Act,  1890 ; 
and  the  application  is  competently  made  to,  and  may  be  disposed  of  by,  the 
Sheriff-Substitute  (s.  35  (3)  ih.).  But  applications  for  relief  under  sees. 
23,  24,  anent  corrupt  and  illegal  practices,  can  be  competently  made  only 
to  the  Election  Court,  i.e.  the  Sheriff  (s.  35  (1)  ib.). 

Certificate  of  Indemniti/. — See  Election  Petition. 

Election  Expenses. 

Maximum  Scale  of  Expenses. — In  parliamentary  elections  the  maxi- 
mum scale  is  set  forth  in  Part  iv.  Sched.  I.  of  the  1883  Act. 

I.  In  a  Burgh. 

If  the  number  of  electors  on  the         The  maximum  shall  be — 

register — 
Does  not  exceed  2000     .         .         .         £350. 

Exceeds  2000  .         .         .         .         £380,  and  an   additional  £30    for 

every  complete   1000  electors 
above  2000. 

II.  In  a  County. 

If  the  number  of  electors  on   the         The  maximum  shall  be — 

register — 
Does  not  exceed  2000     .         .         .         £G50. 

Exceeds  2000  ....         £710,  and   an  additional  £60   for 

every  complete   1000   electors 
above  2000. 
Provision  is  made  for  reducing  the  amount  where  there  are  two  or  more 
joint  candidates  (Part  v.  Sched.  I.  ih.). 

What  are  Legal  Bj^v^exses  under  the  Act  of  1883. — An 
election  expense  is  one  "incurred  on  account  of  or  in  respect  of  the 
conduct  or  management  of  an  election  "  (s.  27,  subs.  2 ;  s.  28,  subs.  1),  or 
"  for  the  purpose  of  promoting  or  procuring  the  election  of  a  candidate  " 
(s.  16,  subs.  1 ;  see  Kenninyion,  1886,  4  O'M.  &  H.  94 ;  Ipswich,  31  March 
1886,  not  reported;  Hood  v.  Gordon  (Elgin),  1895,  23  E.  178,  at  p.  185). 
The  maximum  expenditure  allowed  is  stated  in  the  First  Schedule,  Part 
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.IV.  to  the  Act  of  lS83,iiii(l  is  given  above.  It  is  important  to  note  that  the 
candi(lute'.s  personal  expenses,  the  returning  ollicer's  ehaige.s, anil  the  cost  of 
conveying  voters  by  sea,  wliere  permitted,  are  in  all  cases  allowed  to  he  added 
to  the  Tnaximum  stated  in  the  .schedule.  "Personal  expenses"  includes  the 
reasonable  travelling  expenses  of  the  candidate, and  the  reasonable  exjienses 
of  his  living  at  hotels  or  elsewhere  for  the  purposes  of  and  relating  to  the 
election  (.s.  U4).  Although  no  account  of  these  need  be  taken  in  the  estimate 
of  the  expense  of  the  election,  they  must  l)e  included  in  the  returns  made  by 
the  election  agent.  A  detailed  account  of  the  first  £100  spent  as  jiersonal 
expenses  is  not,  however,  required.  In  Jiucheskr  {i8i)2,  Day's  El.  Ca.«.  103), 
it  was  doubted  whether  the  hire  of  a  house  for  a  candidate  during  the 
election  came  within  the  exi)ression  personal  expenses.  These  are  detined 
in  Tarts  i.  ii.  iii.  of  Sclicd.  1.  of  the  Act. 

1.  Persons  Legally  Employed  for  Payment. 

(1)  One  election  agent. 

(2)  In  counties,  one  suh-agent  for  each  polling  district.     {None  in  burghs : 

messengers  and  clerks  only.) 

(3)  One  polling  agent  for  each  station. 

(4)  111  a  burgh,  o/ic  clerk  and  07ic  messenger  for  every  500  electors  or 

part  thereof. 

(5)  In  a   county,  for  tlie  Central  Committee  Room,  one  clerk  and   one 

messenger  for  each  5000  or  part  thereof.  {Xo  provision  for  a 
central  committee  room  in  a  burgh.) 

(6)  In  a  county,  for  each  polling  district,  one  clerk  and  one  messenger 

for  each  500  or  part  thereof. 
None  of  the  above  may  vote. 

II.  Additional  Legal  Expenses. 

(1)  Eeturning  officer's  charges  (as  fixed  by  38  &  39  Vict.  c.  84). 

(2)  Personal  expenses  of  the  candidate  (defined  by  sec.  G4,  Act  of  1883). 

(3)  I*rinting,  advertisuig,   publishing,  and    distributing  addresses  and 

notices.  (The  employment  of  men  for  distributing,  in  addition 
to  clerks  and  messengers  mentioned  above,  is  not  necessarily  an 
illegal  emplovment,  if  not  done  colourably — Pontcfract,  Day's 
Elect.  Cas.  1892,  p.  129.) 

(4)  Stationery,  messages,  postage,  and  telegrams. 

(5)  Expenses  of  public  meetings. 

(6)  In  a  burgh,  expense  of  one  committee  room  for  each  500  electoi's 

or  part  thereof. 

(7)  In  a  county,  one  central  committee  room,  and,  in  adilition,  one  com- 

mittee room  for  each  ])olling  district:  an  additional  room  is 
allowed  in  polling  districts  for  every  complete  500  electors 
above  tlie  first  500. 

III.  Eor  Miscellaneous  Matters. 

For  miscellaneous  matters  not  mentioned  in  1.  and  II.,  a  sum  not 
exceeding  .£200  (in  the  case  of  a  joint  candidature,  a  smaller  sum;  see 
Part  V.  Sched.  I.  ih.)\  but  this  nuiy  not  be  used  in  payment  of  anytliing 
expressly  prohibited. 

Sir  llichard  Webster  has  given  an  opinion  that  the  travelling  and  hotel 
expenses  of  volunteer  speakers  may  be  paid  ;  but  they  must  be  returned 
either  mider  this  head,  or  as  "  personal  expenses." 

The  totals  of  I.   II.   III.  (excluding  personal  expenses  and  returning 
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officer's  charges)  must  not  exceed  the  maximums  provided  for  by  Part  IV. 
Sched.  I.  of  the  Act. 

In  Municipal  Elections. — One  committee  room  is  allowed  for  every  2000 
on  the  register  (ss.  8  (1),  51,  Act  of  1800).  Expenses  of  printing,  advertis- 
ing, hire  of  halls  ;  tivo  jjcrsons  as  clerks  and  messengers,  if  less  than  2000 
electors,  and  one  additional  person  for  every  1000  or  part  thereof  above 
2000  ;  one  polling  agent  for  each  polling  station  (s.  17).  The  maximum,  if 
the  numl)er  of  electors  does  not  exceed  500,  is  £25,  with  threepence  for 
eacli  additional  elector  aliove  that  number,  provided  it  is  not  a  joint 
candidature,  when  a  reduction  is  made  (s.  9).  Nothing  is  said  in  the  Act 
about  the  candidate's  pe?'so?i«Z  expenses.  These  are,  it  is  submitted,  not 
intended  to  be  included  in  the  £25.  An  election  agent  is  not  expressly 
authorised,  but  seems  to  be  inferred  (s.  25  (2)  ).  If  one  is  employed,  he 
must  be  paid  out  of  the  £25  maximum. 

These  provisions  apply  to  all  municipal,  county  council,  parochial,  and 
school  board  elections  (ss.  1,  2,  Act  of  1890). 

Questions  arising  out  of  the  1890  Act  do  not  come  before  the  Court  of 
Session,  but  are  tried  by  the  Sheriff;  and  since  the  Act  was  passed  there 
have  been  few.  Bribery  and  corruption,  in  the  general  sense,  is  almost 
absent  from  Scottish  elections,  parliamentary  or  otherwise ;  and  municipal 
petitions,  when  raised,  have  almost  invariably  been  confined  to  the  settle- 
ment of  some  technical  difficulty.  In  two  reported  cases,  however,  questions 
of  bribery  and  treating,  agency,  and  illegal  expenses,  under  the  1890  Act, 
were  raised  (BeivicJc  v.  Bosiccll,  1892,  8  S.  L.  E.  90 ;  M'Larcn  v.  Fife,  1892, 
ih.  103). 

Candidate — Mcaniwj  of — and  when  Candidature  Icgins. — By  sec.  G3  of 
the  1883  Act,  the  expression  candidate  means,  unless  the  context  otherwise 
requires,  any  person  elected  to  serve  in  Parliament  at  such  election,  and 
any  person  who  is  nominated  as  a  candidate  at  such  election,  or  is  declared 
by  himself  or  by  others  to  be  a  candidate  on  or  after  the  day  of  the  issue  of 
the  writ  for  such  election,  or  after  the  dissolution  or  vacancy  in  consequence 
of  which  such  writ  has  been  issued.  As  to  what  persons  are  disqualified 
from  becoming  candidates  at  a  parliamentary  election,  see  Parliamentary 
Election.  The  definition  above  quoted  is  good  enough  as  far  as  it  goes. 
It  does  not  define  election,  or  election  expense;  and  in  quite  a  number  of 
petitions  the  important  question  to  be  decided  has  been:  At  what  time  does 
an  expense  become  an  election  expense  in  the  sense  of  sec.  8  and  of  the  return 
And  declaration  necessary  by  the  terms  of  sec.  33  ?  Or,  in  other  words, 
when  does  the  candidate  begin  his  candidature,  for  the  purpose  of  making 
the  return  of  election  expenses  required  by  sec. 33  ?  The  definition  of  "candi- 
date "  in  the  Act  gives  little  assistance,  and  in  each  case  the  decision  has  been 
entirely  upon  the  special  facts  and  circmnstances  disclosed — a  most  unsatis- 
factory method  in  a  question  of  such  vast  importance  to  the  candidate.  At 
connnon  law,  an  elected  candidate  may  bo  unseated  for  bribery  or  treating 
committed  months  or  even  years  before  the  election  {Youqhal,  1869, 
1  O'M.  &  H.  293  ;  Sligo,  1869,  ib.  302  ;  Boston,  1874,  2  O'M.  &  H.  161).  As 
regards  illegal  practices,  tlie  position  of  matters  has  not  been  made  any 
clearer  by  the  recent  decisions  (1890)  in  Elgin,  Lichfield,  and  Lancaster. 
In  Elgin  {sub  nominihus  Hood  v.  Gordon,  1895,  23  E,  178,  at  p.  184),  the 
judges  held  that  the  election  commenced  when  the  dissolution  of 
Parliament  or  issue  of  the  writ  was  imminent  (or  perhaps  when  it  was 
thought  by  the  candidate  to  be  imminent),  a  ruling  whicli  makes  the 
statutory  limitation   of   a   candidate's   expenditure   practically  a   nullity. 
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At  any  latc,  it  leav(!S  LIk;  candidiito  u  very  free  liaiid.  See  also  Kenniru/'* 
ton,  188G,  4  O'AL  &  II.  'j:!.  lioth  in  Lancaster,  18DG,  3  S.  L.  T.  p.  241,  and 
Lichfidd,  1895,  3  S.  L.  T.  j..  218,  the  English  judges  had  the  benefit  of  the 
decision  in  the  iiVr/Z/i  case;  but  they  did  notf<jllow  it.although  their  opinions 
are  so  worded  as  not  to  appear  in  direct  conlliet.  They  declined  to  hiy  down 
any  rule  as  to  when  an  election  begins,  stating  that  each  case  must  be 
decided  on  its  own  circumstances.  At  Liclifuld,  the  election  was  held  to 
commence  many  weeks  before  the  dissolution ;  and  in  Lancaster,  the  fact 
that  an  individual  was  asked  to  stand  and  did  not  refuse  (or  accept),  did 
not  make  him  a  candidate.  Tiiese  two  last  cases  are  more  in  acc«n-d- 
ance  with  the  decisions  in  older  cases  {Mont(jomery,  1892,  4  O'M.  &  H. 
168 ;  Walsall,  1892,  4  O'M.  &  11.  125  ;  Stepney,  188G,  4  O'M.  &  IL 
38;  Pwchestcr,  1892,  4  O'M.  .t  II.  15G;  Hexham,  1892,  4  O'M.  &  H. 
14G ;  NorvAch,  188G,  4  O'M.  &  II.  84 ;  iraqfjcrston,  189G,  3  S.  L.  T.  p.  245  ; 
Stepney,  1892,  Day's  El.  Cas.  117;  see  also  Day's  El.  Gas.  30).  As  to 
election  expenses  incurred  before  the  appointment  of  the  election  agent, 
see /yos^r/c//,  1886,  4  0']\I.  k  H.  73;  Ilochcster,  supra;  and  Barroio,  1886, 
4  O'xM.  &  IL  82). 

Upon  this  very  important  question,  therefore,  it  may  be  said  that  no 
definite  guiding  princii)le  can  be  laid  down.  The  authorities  cannot 
properly  be  reconciled.  Tliey  decide  only  particular  cases.  What  a  pro- 
spective candidate  wants  io  know  is,  from  what  date  definitely  he  must 
include  his  expenses,  in  cultivating  the  constituency,  under  election 
expenses.  A  change  in  the  law  to  this  effect  must  come  sooner  or  later. 
As  things  are  at  present,  nothing  could  be  more  unsatisfactory.  One 
result  is  that  the  sitting  nienil)er  is  in  a  very  much  better  position  than 
the  candidate  on  the  other  side,  lie  may  subscribe,  contribute,  or  spend 
money  to  a  certain  extent  in  his  constituency,  while  he  is  the  sitting 
member,  practically  without  challenge ;  while  his  political  opponent,  who 
intends  to  contest  the  seat  at  the  next  election,  is  deterred  from  employhig 
the  same  means  to  procure  favour  in  the  constituency  as  the  sitting 
member,  in  consequence  of  the  unsettled  state  of  the  law  declaring  when 
a  candidature  is  held  to  begin. 

The  G.  P.  P.  A.,  1883,  deals  also  with  various  questions  which  are  not 
directly  concerned  with  corrupt  and  illegal  practices  pure  and  simple : 
disqualification  of  electors — the  prohibition  of  guilty  persons  from  voting, 
ss.  3G-39  ;  proceedings  on  election  petition,  ss.  40-44  (see  Election  Petition)  ; 
miscellaneous  provisions,  ss.  45-49  ;  and  lerjcd  proceedinys — how  prosecutions 
are  undertaken  and  conducted,  ss.  50-58. 

Slaxder  of  Candidate.  —  Corrupt  and  Uleyal  Practices  Act, 
1895. — This  Act  (58  &  59  Vict.  c.  40)  makes  the  olTence  of  slandering  a 
candidate,  by  publishing  any  false  statement  or  fact  about  his  personal 
character  or  conduct,  for  the  purpose  of  inlluencing  the  election,  an  illegal 
practice,  involving  all  the  penalties  fur  an  illegal  practice  enacted  by  the 
Act  of  1883.  It  may  be  connnitted  by  any  person  or  by  the  directors  of 
any  body  or  association  (s.  1).  It  is  a  good  d<}fence  if  the  respondent  ean 
show  he  had  reasonable  grounds  for  believing,  and  did  believe,  the  state- 
ment made  by  him  to  be  true  (s.  2).  Interim  or  perpetual  injunction  from 
any  repetition  of  the  slander  may  be  obtained  from  the  High  Court  of 
Justice  (in  Scotland,  one  of  the  Divisions  of  the  Court  of  Session,  s.  G8  (4) 
of  the  Act  of  188;'.).  A  candidate  is  not  liable  for  the  consequences  of  an 
illegal  practice  under  this  Act  (1S95)    when  committed    by   any  of   his 
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agents,  other  than  his  election  agent,  unless  it  can  be  shown  that  the 
offence  was  authorised,  or  consented  to,  or  paid  for  by  the  candidate  or  his 
election  agent,  or  unless  the  Election  Court  report  that  the  return  of  the 
candid  ite  was  procured  or  materially  assisted  by  the  making  or  publishing 
of  the  slander  (s.  4). 

In  three  cases  this  Act  was  considered :  Sunderland,  1896,  3  S.  L.  T.  p.  234 ; 
St.  George's,  1896,  3  S.  L.  T.  p.  276 ;  and  in  Silver  v.  Benn,  1895,  12  T.  L.  R 
199.  To  say  that  a  candidate  paid  "  wretched  wages  to  his  workmen,"  or 
"  cleverly  shelved  a  thing,"  or  "  sheltered  himself  behind  another,"  are  not 
false  statements  in  the  sense  of  the  Act  {Sunderland).  In  St.  George's,  state- 
ments that  "  Mr.  Benn  had  a  very  dark  passage  in  his  life,"  and  "  a  skeleton  in 
his  own  cupboard,"  were  founded  upon  ;  but  the  Court  held  that,  inasmuch  as 
the  statements  were  not  authorised  or  consented  to  by  the  candidate  or  his 
agent,  but  disclaimed  by  him  immediately  in  a  statutory  declaration  that  it 
was  done  without  his  knowledge  and  consent,  the  petition  had  failed.  In 
the  recriminatory  petition  in  the  same  case,  statements  that  Mr.  Marks 
had  been  guilty  of  lying,  cowardice,  and  bribery  on  specific  occasions,  and 
that  Mr.  ^larks  did  not  dare  to  promulgate  the  lies  in  his  own  name,  but 
used  another  as  his  instrument,  were  held  to  fall  within  the  Act.  As  it  w\as 
not  proved  that  the  statements  had  been  distributed  after  6th  July  1895, 
the  date  upon  which  the  Act  became  law,  Mr.  Benn  could  not  be  held  liable. 

[Mattinson  and  Macaskic,  Corru^it  and  Illegal  J^racticcs;  Conybeare, 
Corrupt  Practices ;  Rogers  on  Flections ;  Parker  on  Elections ;  Day,  Election 
Cases,  1892-93  ;  H.  C.  liichards.  Corrupt  and  Illegal  Practiees,  Candidate  and 
Agent's  Guide ;  Hedderwick,  Election  Manned ;  Leigh  and  Le  Marchant,  Laiv  of 
Elections ;  Blair,  Election  Manual ;  Nicolson  on  Elections  and  Analgsis  of 
Election  Statutes ;  Marwick  on  Municipal  Elections ;  Graham,  Elections 
{Corrupt  Practices  Act,  1890  {Municipal,  etc.)).'] 

See  Pakliamextaey  Elections  ;  County  Council  Elections  ;  Municipal 
Elections  ;  PAitisii  Council  Elections  ;  School  Boaed  Elections  ;  Fran- 
chise ;  Parliament,  Member  of. 


Corruption. — See  Bribery;  Corrupt  Practices;  Arbitration 
Appeal  to  Circuit  Court  ;  Attainder. 


Council,   Privy. — See  Privy  Council. 


Council  and  Session. — The  judges  of  the  Court  of  Session  are 
called  the  Lords  of  Council  and  Session,  because  they  succeeded  to  all  the 
authority  and  powers  of  the  Session  instituted  l)y  James  L,  and,  according 
to  Stair  (iv.  1.  22),  of  the  Daily  Council  establislied  by  James  iv.  It  is 
thought  by  others  that  they  are  called  Lords  of  Council  owing  to  the 
original  connection  of  the  Supreme  Court  of  Justice  with  the  King's 
Council,  i.e.  Parliament  or  the  Privy  Council  (Mackay,  Practice,  i.  18). 
The  books  of  the  Court  are  similarly  called  the  Books  of  Council  and 
Session. 


Councillor  of  a  Burg'h. — A  councillor  is  a  member  of  the 
corporation  or  council  elected  to  represent  the  individual  members  of  the 
community  of  the  burgh.     Only  persons  who  are  entitled  to  vote  in  the 
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election  of  town  councillors  within  the  burgh  are  eligible  for  the  office  of 
town  rounrillor.  Cenerally  speaking,  any  male  person  resident  witiiin 
the  boundaries  of  the  burgh,  or  carrying  on  ])usiness  witliin  the  burgh, 
is  eligible  for  election,  tliough  females  may  vote  in  the  election  of  coun- 
cillors. In  such  burghs  of  regality  and  barony  as  are  not  parliamentary 
burghs,  the  (jualilications  of  councillors  are  defined  by  the  charter 
or  statute  xnuler  which  the  burgh  has  Iteen  constituted  or  its  affairs 
are  at! ministered. 

In  i-oyal  and  ])arliamentary  burghs  the  election  takes  jtlace  annually, 
in  the  mouth  of  November.  Where  the  burgh  is  divided  into  wards,  the 
councillors  are  elected  for  the  respective  wards.  Tiie  election  is  con- 
ducted under  the  Acts  3  &  4  Will.  iv.  c.  77  ;  The  Municipal  Election 
Amen<lment  (Scotland)  Act,  18G8;  The  ^Municipal  Elections  Amendment 
(Scotland)  Act,  1870;  The  :Municii)al  Elections  Amendment  (Scotland) 
Act,  1881;  The  Burgh  I'olice  (Scotland)  Act,  1892  (55  &  5G  Vict.  c.  55, 
ss.  40,  41);  and  Tlie  Ballot  Act,  1872.  See  Election.  The  number  of 
councillors  for  each  burgh  is  that  fixed  by  the  Act  3  &  4  Will.  iv.  c.  77, 
with  the  relative  Commission  following  thereon,  and  the  Act  31  &  32  Vict, 
c.  188. 

On  the  first  Tuesday  in  November  in  each  year,  one-third,  or  a  number 
as  near  as  may  be  thereto,  of  the  whole  council  of  each  burgh  goes  out 
of  ottioo,  the  thiid  to  retire  consisting  of  those  who  have  been  longest  in 
ollice.  Tlie  outgoing  councillors  are  eligible  for  re-election  (3  &  4 
Will.  IV.  c.  76,  s.  16;  3  &  4  Will.  iv.  c.  12).  Where  there  is  not  a 
suflicient  number  of  councillors  three  years  in  ollice  to  constitute  the  one- 
third  of  the  council  to  go  out,  the  deficiency  is  to  be  made  up  by  the 
ne.xt  younger  class  of  councillors ;  and  the  principle  of  selection  is  this, 
that  the  member  or  mendjers  must  be  taken  from  that  younger  class  who 
had  the  smallest  number  of  votes;  and  in  a  case  of  equality  of  votes  or  no 
contest,  if  only  one  is  wanted,  the  majority  of  the  council  are  to  decide 
(Lord  Bres.  Inglis  in  Mags,  of  Buthcrg'kn,  17  Feb.  1876,  3  II.  451).  By 
the  Act  47  &  48  Vict.  c.  16,  a  person  adjudged  bankrupt  is  disqualified 
from  being  a  councillor,  and  this  apphes  even  if  he  be  in  oflice  (Thorn, 
28  Feb.  1885,  12  R  701). 

A  councillor,  on  his  admission  to  office,  makes  a  declaration  de  fuldi  ad- 
ministratione  officii.  Brior  to  his  making  such  a  declaration,  the  validity  of 
his  election  may  be  tried  by  way  of  suspension  (Montcith,  29  Nov.  1837,  16 
S.  122).  But,  after  he  has  accepted  office  and  made  the  declaration,  reduc- 
tion of  his  election  is  necessary  (Mags,  of  Glasgow,  3  Dec.  1825,  4  S.  266). 
A  councillor  is  held  practically  to  be  a  trustee  for  the  public  wliom  he 
represents,  and  as  such  is  subject  to  all  the  liabihties,  resi)onsibilities,  and 
disabilities  which  attach  to  trustees  or  persons  occupying  fiduciary  positions. 
He  is  l)Ound  in  the  performance  of  his  duties  to  discharge  these  with  a 
single  eye  to  the  ]»ublic  good,  and  cannot  enter  into  any  contract  or  trans- 
action for  his  own  benefit  with  the  corporation  of  wiiich  he  is  a  member, 
nor  ought  he  to  do  anvthing  directlv  or  indirectlv  which  mav  even  conflict 
With  the  interests  of  those  whom  lie  is  bound  to  protect  (see  Lord  Chan. 
Cranworth  in  Blaikic,  17  P.  (H.  L.)  20. 


Cou  nsci . — See  Advocate. 

Count  and  Reckoning.— See  Accounting. 
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County  Council. 

I.  THE  COUNTY  COUNCIL. 

(A)  Composition  of  Council. 

(B)  Number  of  Councillors. 

(C)  Councillors. 

County  Eepresentation. 
Burgh  Eepresentation. 

(D)  Qualification  for  a  Councillor. 

(E)  Electorate. 

The  central  authority  constituted  in  each  county  is  the  county  council. 
This  body  has  the  control  of  all  the  local  business  with  which  the  Local 
Government  Act,  1889,  52  &  53  Vict.  c.  50,  professes  to  deal. 

(A)  Composition  of  Council. — A  county  council  is  popularly  elected. 
Those  members  who  represent  the  county  proper  are  chosen  directly  by 
popular  vote,  while  the  members  who  represent  the  burghs  entitled  to  l3e 
represented  are  chosen  by  the  town  council  of  their  respective  burghs  from 
among  their  own  number,  and  thus  in  a  manner  the  burgh  representatives 
are  indirectly  elected  by  popular  vote. 

A  county  council  remains  in  office  for  three  years.  The  whole  number 
of  councillors  go  out  of  office,  and  a  new  election  takes  place  on  the  first 
Tuesday  in  December  in  every  third  year  (ss.  4,  30  (3)). 

(B)  Number  of  Councillors. — The  number  of  councillors,  in  the 
case  of  each  county,  is  fixed  by  the  Secretary  for  Scotland,  regard  being 
paid  to  population,  area,  and  the  annual  value  as  appearing  in  the 
valuation  roll.  The  Secretary  for  Scotland  also  apportions  the  councillors 
allotted  to  each  county  between  the  county  proper  and  the  burghs 
which  are  entitled  to  be  represented  on  the  county  council  (s.  5).  The 
Secretary  for  Scotland  may,  on  a  representation  made  to  hun,  alter  the 
number  of  councillors  and  their  apportionment  between  the  county  proper 
and  burghs  (s.  51). 

(C)  Councillors. — A  county  council  is  composed  of  two  classes  of 
representatives — 

1.  County  representatives,  who  sit  for  electoral  divisions  of  the  county. 
Police  burghs  are  included  in  the  county  for  election  purposes,  and  form 
one  or  more  electoral  divisions  (s.  4  (2)). 

2.  Burgh  representatives,  wlio  are  elected  by  the  burghs  within  the 
county,  which  have  been  brought  under  the  Act,  for  certain  purposes. 

County  Brprcsentativcs. — The  qualification  necessary  for  being  elected  a 
county  councillor  for  an  electoral  division  of  a  county,  is  being  registered 
as  a  county  elector  (s.  7). 

Bimjh  Representatives. — Certain  burghs  (royal  and  parliamentary)  are 
represented  by  county  councillors  in  the  county  council.  The  number  of 
representatives  is  fixed  by  the  Secretary  for  Scotland  (s.  5).  The  county 
councillors  are  elected  by  the  town  council  from  among  their  number 
in  the  month  of  November.  The  elected  councillors  hold  office  for  three 
years,  and  any  casual  vacancies  are  filled  up  by  the  town  council  (s.  8 

The  burghs  which  return  representatives,  and  the  purposes  for  which 
they  send  representatives,  are  burghs  (royal  and  parliamentary)  which 
contain  less  than  7000  inhabitants,  for 

1.  Police  administration. 

2.  Contagious  Diseases  (Animals)  Acts. 
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Royal  biirj^flis  which  contain  a  po])nlation  of  more  than  7000,  but  do  not 
return,  or  coutriliule  to  return,  a  member  to  I'ailiament,  fur 

The  Contagious  Diseases  (Animals)  Act. 
Eoyal   and  [)arliamentary   burghs,  whatever   the  population,  whu  du  not 
maintain  a  separate  police  force,  for 

Tlie  administration  of  the  police. 
It  must  be  noted  that  the  county  councillors  elected  to  represent  these 
burghs  cannot  act  or  vote  in  respect  of  any  matters  involving  expenditure 
to  which   such    l)urg]is   do   not   contribute,   or   for  which    they   are   not 
assessed  (Local  Government  Act,  1889,  s.  73  (8)). 

(D)  Qualification  for  a  Councillor. — A  woman  is  not  eligible 
for  election  as  a  county  councillor  (s.  9),  and  an  adjudged  l)ankrupt  is 
disqualified  under  tlie  Bankru}»tcies,  Frauds,  and  Disaljilities  (Scotland) 
Act,  1884,  47  &  48  Yict.  c.  IG,  s.  5.  Any  person  is  disqualified  as  a  county 
councillor  while  he — 

1,  Holds  any  office  or  place  of  profit  under  the  county  council,  or  any 

committee  thereof. 

2.  Has  directly  or  indirectly,  by  himself  or  his  partner,  any  share  or 

interest  in  any  contract  or  employment  with,  by,  or  on  Itehalf  of 

the  council  or  committee. 
But   a   person   is   not   disqualified  by   reason    <jf    having    any   share    or 
interest  in 

1.  Any  lease,  sale,  or  purchase  of  land,  or  any  agreement  for  the  same. 

2.  Any   agreement   for   the  loan  of   money,   or  any  security  for  the 

payment  of  money  only. 

3.  Any  newspaper  in  which  any  advertisement  relating  to  the  affairs  of 

the  council  or  committee  is  inserted. 

4.  Any  company  which  contracts  with  the  council  or  committee  for 

lighting  or  supplying  with  water,  or  insuring  against  fire,  any 
]iroperty  of  the  council  or  committee. 

5.  Any    railway   company,   or  any  company  incorporated   by  Act   of 

I'arliament,  or  IJoyal  Charter,  or  under  the  Companies  Act,  18G2. 
Local  Government  Act,  1889,  s.  9.  Army  officers  are  not  disquali- 
fied (54  &  55  Vict.  c.  5,  s.  8). 

(E)  Electorate. — The  electorate  of  a  county  council  consists  of — 
1.  Persons  registered  as  parliamentary  electors,  ])rovided  they  have  paid 
(a)  consolidated  rates  and  (h)  poor  rates  (s.  28  («)  (/>)  (r)).  2.  Peers 
possessing  the  qualification  for  being  registered  as  parliamentary  electors, 
but  sulyect  to  the  above  conditions  as  to  payment  of  rates  (s.  28  (yi)  (A'). 
3.  Women  pos.sessing  the  necessary  qualification,  but  subject  to  the 
above  conditions  as  to  payment  of  rates  (s.  28  (2)  (i.)  repealed  L.  G.  Act, 
1894,  s.  11).     (See  Fkanciiise.) 

IL  AEEA  OF  THE  GOVEKN.MENT  OF  A  COUNTY  CDUNClL. 

For  the  iiurjiose  of  the  Local  Government  Act,  1889,  the  area  of  local 
government  conq»rises — 

1.  The  County  proper,  including  therein — 

{n)  Police  burghs  under  7000 — for  all  i)urposes  except  (1)  public  health, 
and  (2)  in  certain  cases,  highways ; 

{h)  Police  burghs  of,  or  over,  7000 — for  all  purposes  except  (1)  i»ublic 
health,  (2)  police  administration  where  they  have  separate  police,  and  (o)  in 
certain  cases,  highways. 

2.  Royal  or  rarliamentary  Bifrrflis  under  7000 — for  Police  Administmtiou 
and  Contagious  Diseases  (^Animals)  Acts  ;  as  also 
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Sucli  royal  burglis  over  7000  as  do  not  return  or  contribute  to  return 
a  bursjli  member  to  Parliament — for  administration  of  Contagious  Diseases 
(Animals)  Acts ;  as  also 

All  burghs,  royal  or  parliamentary,  uhich  do  not  maintain  a  separate 
police  force — for  athninistration  of  police. 

III.  BOUNDAIUES  AND  ELECTORAL  DIVISIONS. 

Boundaries. 

(A)  County. 

(B)  BurglL 
Electoral  Divisions. 

Alteration  of  Boundaries  and  Divisions. 

BouNDARiHS. — (A)  County. — By  sec.  44  of  the  Local  Government  Act, 
1889,  and  for  tlie  purposes  of  that  Act,  counties  were  to  have  the  same 
boundaries  and  contents  as  under  the  Eoads  and  IJridges  Act,  1878. 
A  county  is  defined  in  that  Act  as  "  the  county  exclusive  of  any 
burgli  wholly  or  partially  situate  therein,  and  shall  not  include  a 
county  of  a  city."  Detached  portions  of  a  county  situated  in  another 
county  were  under  that  Act  considered  as  part  of  the  county  with 
which  they  have  the  longest  common  boundary.  The  boundary  commis- 
sioners appointed  under  the  Local  ( Jovernment  Act  were  directed  hy  sec.  49 
of  the  Act  to  deal  with  detached  portions  of  a  county,  and  the  question  has 
now  been  definitely  settled.  The  only  detached  portions  of  a  county  now 
existing  are  the  parishes  of  Cumbernauld  and  Kirkintilloch,  which,  for  the 
purposes  of  the  Act,  are  held  to  be  in  tlie  county  of  Dumbarton  (s.  40). 

(B)  Burgh. — The  boundaries  of  a  burgh  for  the  purposes  of  the  Act  are 
the  boundaries  as  fixed  for  ])olice  purposes  under  any  general  or  local  Act 
of  Parliament,  or,  when  no  police  assessment  is  levied,  as  they  are  fixed  for 
municii)al  purjjoses  (s.  44  (G)). 

Electoral  Divisions. — A  county  is  divided  into  electoral  divisions,  each 
returning  a  councillor  to  the  county  council  (s.  4). 

A  police  burgh  either  constitutes  one  electoral  division  or  is  divided  into 
two  or  more  electoral  divisions ;  and  no  area  beyond  the  police  boundaries 
can  be  united  with  it  in  the  same  electoral  division  (s.  4  (2)).  Electoral 
divisions  may  consist  of  a  part  of  a  parish,  of  parts  of  two  or  more 
parishes,  of  a  parish  and  a  part  or  })arts  of  another  parisli  or  parislies,  or  of 
a  part  of  a  police  burgh.  Two  or  uKjre  parishes  may  be  grouped  into  an 
electoral  division,  l)ut  two  police  burghs,  or  a  police  burgh  and  a  parish, 
or  part  of  a  i)arish,  or  parts  of  two  districts  formed  under  sec.  77  of 
tlie  Act  for  highways  or  public  health,  cannot  l)e  included  in  an  electoral 
division  (s.  47  (1)).  These  provisions  are  required,  as  it  is  necessary 
that  an  electoral  division  should  comprise  an  area  which  is  uniformly 
rated.  A  county  councillor  can  only  vote  on  matters  for  which  his 
electoral  division  is  liable  to  be  assessed  (s.  73  (8)),  and  this  provision  as 
to  voting  would  Ije  unworkable  if  his  electoral  division  comprised  areas 
which  were  differently  rated.  An  electoral  division  is  to  be  formed  as 
far  as  possible  a])proximately  equal,  having  regard  to  valuation,  area, 
and  population,  and  tlie  pnjper  representation  of  the  burglis  in  the 
county  (s.  47  (1)). 

Altekation  of  Boundaries,  etc. — On  the  representation  of  a  county 
council,  or  of  a  town  council,  the  Secretary  for  Scotland  may  make  a 
Provisional  Order,  which  requires  the  confirmation  of  Parliament,  providing 
for  the  alteration  of   the  contents  and  boundaries  of  electoral  divisions. 
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Power  is  also  given  to  alter  the  boundaries  of  a  county,  burgh,  or  parish  in  a 
county,  and  to  sinijjlify  their  areas,  and  generally  to  make  arrrangements 
Consequential  on  any  alterations  made  (s.  51). 

Ijcfore  making  any  Provisional  Order,  advertisement  nuist  be  made  for 
two  successive  weeks  in  a  local  jiaper  and  in  the  Edlnhuryk  Gazette,  and 
objections  to  the  proposed  Order  must  be  considered  ;  and  if  necessary,  a  local 
intjuiry  is  to  be  taken,  after  due  advertisement,  at  which  parties  are  heard 
(s.  91  (1)  (2),  s.  9o).  A  Provisioiuil  Order  is  submitted  to  Parliament 
for  contirmation  ;  and  if,  while  the  VAW  conlirming  is  pending  in  either  House, 
a  petition  is  presented  against  any  Order  therein,  the  Bill  may  Ije  sent  to  a 
select  committee,  and  the  petitioner  is  allowed  to  appear  and  oppose  (s.  91 
(4)).  A  county  council  may  promote  lUlls  confirming  Provisional  Orders 
made  in  pursuance  of  any  Acts  of  I'arliament  (s.  50  (G)). 

The  making  of  a  Provisional  Order  is  privid  facie  evidence  that  all  the 
requirements  of  the  Act  in  respect  of  proceedings  required  to  be  taken 
before  the  making  of  the  Order  have  been  complied  with  (s.  91  (6)).  Por 
the  })rovisions  of  the  Act  as  to  the  boundaries  of  certain  counties,  see  sees. 
37  to  4."5 ;  and  for  the  settlement  of  lioundaries,  areas,  etc.,  by  the  Boundary 
Commissioners,  see  the  Orders  published  by  them,  or  Sheriff  Shennan's  book 
on  tlie  Boundaries  of  Counties  and  Fanshes  in  Scotland. 

IV.  DISTPICTS. 

It  is  the  duty  of  the  county  council  to  divide  the  county  into  districts, 
for  the  ])urposes  of  maintenance  of  tlie  higliways  and  the  administration 
of  the  laws  relating  to  })ublic  health.  Tlie  district  must  compri.se  a  group 
of  electoral  divisions,  and  each  j)ari.sh,  so  far  as  within  the  county,  shall 
be  included  in  one  district.  The  division  into  districts  does  not  take 
place  where  it  appears  to  the  county  council  unnecessary  or  inexpedient  in 
the  case  of  a  county  containing  fewer  than  six  paiishes,  or  which  has 
not  been  before  divided  into  districts  for  the  purposes  of  the  maintenance 
of  highways  therein  (s.  77  (11)). 

V.  STANDING  JOINT-COMMITTEE  AND  DISTIIICT  COMMITTEES 

In  addition  to  the  county  council,  and  as  part  of  the  machinery  for 
transacting  tlie  business  of  a  county,  there  are  two  other  authorities:  the 
"  standing  joint-committee  "  and  the  various  "  district  committees  "  of  the 
county.  These  are  mixed  bodies,  being  composed  only  partly  of  county 
covuicillors,  and  being  only  to  that  extent  popularly  elected. 

Sianding  Joint-Cumniittce. — The  standing  joint-connnittee  is  a  joint- 
committee  of  the  county  council  and  of  the  connni.s.sioners  of  sujiply. 
The  standing  joint-committee  is  the  police  committee  of  the  county  umler 
the  Police  Act,  1857,  and  is  thus  the  executive  body  in  the  administration 
of  county  police  (s.  18  (8)).  It  is  also  charged  with  another  inqiortant 
duty  :  the  county  council  cannot  undertake  any  works  involving  capital 
expenditure,  or  exercise  its  borrowing  powers  under  the  Act,  without  the 
consent  of  the  standing  joint-committee  (s.  18  (G),  and  s.  67).  See 
Standing  Joint-Co.mmittke. 

District  Committees. — District  conunittees  exist  for  two  purposes,  viz. 
as  part  of  the  machinery  for  the  management  and  maintenance  of  high- 
ways, and  for  the  administration  of  the  Public  Health  Acts.  For  these 
purposes  the  county  is  divideil  by  the  county  council  into  districts 
comprising  groups  of  electoral  divisions.  A  district  committee  comes 
in  place  of  a  district  road  committee  under  the  Poads  and  Bridges  Act, 
1878,  and  it  is  also  the  local  authority  under  the  Public  Health   Acts 
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for  the  district.    See  Distkict  Committee;  Eoads  and  Bridges;  Public 
Health. 

VI.  BUSINESS  OF  THE  COUNTY  COUNCIL. 

(A)  IMeetings. 

(B)  Convener  and  Vice-Convener. 

(C)  Disqualification  from  Voting. 

(D)  Committees. 

(A)  Meetings. — There  must  he  not  less  than  three  meetings  of  the 
county  council  annually— one  on  the  third  Tuesday  in  December,  and  the 
other  two  on  such  days  in  May  and  Octoljer  as  the  council  may  determine 
(s.  73  (2)  ).  A  county  council  may  make,  vary,  and  revoke  such  regu- 
lations as  they  think  fit  with  respect  to  the  summoning,  notice,  time,  place, 
management,  and  adjournment  of  their  meetings,  and  generally  with 
respect  to  the  transaction  and  management  of  their  business  (s.  73  (7)). 
A  quorum  of  the  county  council,  unless  the  council  with  the  consent  of 
the  Secretary  for  Scotland  otherwise  determine,  consists  of  one-fourth  of 
the  whole  number  of  the  council  (s.  73  (2)).  A  county  council  may  act 
notwithstanding  any  vacancy  or  vacancies,  caused  by  insufficent  election  or 
otherwise,  provided  a  quorum  exists  (s.  73  (4)).  The  notice  of  a  meeting  of 
the  county  council  at  which  any  resolution  for  the  payment  of  a  sum 
exceeding  fifty  pounds  out  of  the  county  fund,  or  any  resolution  for 
incurring  any  expenses,  debt,  or  liability  exceeding  fifty  pounds,  will  be 
proposed,  must  state  the  amount  of  the  sum,  expenses,  debt  or  liability, 
and  the  purpose  for  which  they  are  to  be  paid  or  incurred  (s.  75  (4)  ). 

(B)  Convener  and  Vice-Convener.  —  The  chairman  of  the  county 
council  is  called  the  convener  of  the  county,  and  he  holds  office  for  one 
year  (s.  10).  He  is  elected  annually  by  the  council  from  among  the 
councillors,  at  the  meeting  on  tlie  third  Tuesday  of  December.  The 
election  of  a  chairman  is  the  first  business  to  be  transacted  at  the  meeting 
(s.  73  (5) ).  He  is  eligible  for  re-election,  and  is,  in  virtue  of  his  office,  a 
justice  of  the  peace  for  the  county.  A  vice-convener  is  also  elected  on  the 
same  date.  A  casual  vacancy  in  the  office  of  convener  or  vice-convener, 
whetlier  caused  by  death,  resignation,  or  disqualification,  is  filled  up  by  the 
county  council,  and  the  person  so  appointed  retains  his  office  so  long  pnly  as 
the  vacating  convener  or  vice- convener  would  have  retained  office  if  such 
vacancy  had  not  occurred  (s.  10).  Where  the  convener  and  vice-convener 
are  absent,  the  councillors  present  choose  a  chairman  from  among  their 
number.  The  chairman  of  a  meeting  has  a  casting  as  well  as  a  de- 
liberative vote.  When  at  the  election  of  the  chairman  of  a  meeting  an 
equal  number  of  votes  is  given  in  favour  of  two  or  more  persons,  the 
meeting  shall  determine  liy  lot  which  of  these  persons   shall   be  chosen 

(b.  73(5)). 

(O  Disqualification  FROM  Voting. — At  meetmgs  of  a  county  council, 
councillors  or  members  of  district  committees  appointed  to  represent  a 
burgh  or  an  electoral  division,  consisting  of  a  police  burgh  or  part  of  a 
police  Ijurgh,  shall  not  vote  or  act  in  respect  of  any  matters  involving 
expenditure  to  w^hich  such  burgh  does  not  contribute,  or  for  which  it  is 
not  assessed  (s.  73  (8) ). 

{D)  Committees. — A  county  council  has  general  powers  of  delegatmg 
business  to  committees,  but  it  cannot  delegate  to  a  committee  any  power  of 
raising  money  ])y  rate  or  loan  (s.  73).  A  county  council  may  make,  vary,  and 
revoke  regulations  respecting  the  quorum  and  proceedings  of  a  committee, 


COUNTY  COUNCIL  351 

l)ul,  sul)ject  to  Kucli  reguliitioiis,  the  proceedings  an<l  quorum  and  the  place 
of  meeting,  whether  within  or  wit  hunt  tlie  county,  shall  he  such  as  the 
committee  may  from  time  to  time  direct,  and  the  chairman  at  any  meeting 
of  the  committee  has  a  casting  as  well  as  a  deliberative  vote  (s.  74). 
These  provisions  do  not  apply  to  the  standing  j«jint-connuittee,  or  to 
any  other  joint-committee,  but  they  do  apply  to  a  district  conmiittee 
(ss.  76  (9);  "80). 

Finance  Committee. — A  county  council  annually  appoints  a  "  finance 
committee"  for  regulating  and  controlling  the  finance  of  the  county 
(s.  75  (3)  ).  As  the  local  financial  year  begins  in  May,  the  appointment 
will  be  made  at  the  meeting  in  tliat  month  (s.  02  (1)).  Payments  out 
of  tlie  county  fund  can  only  be  made  in  pursuance  of  orders  of  the  county 
council,  signed  l)y  three  members  of  the  finance  committee,  and  counter- 
signed by  the  county  clerk.  lUit  to  this  rule  there  are  important  exceptions, 
viz.  in  the  case  of  (1)  payments  in  pursuance  of  the  specific  ref^uirements 
of  an  Act  of  Parliament;  {'!)  payments  in  pursuance  of  a  decree  of  a 
competent  diurt;  (3)  payments  on  the  requisition  of  a  district  committee, 
or  the  standing  joint-committee ;  (4)  periodical  payments  of  salaries  and 
wages  (s.  75  (1)).  No  expenses,  debt,  or  liability  can  be  incurred  by  a 
county  council  exceeding  £50  excejjt  upon  a  resolution  of  the  county 
council,  passed  on  an  estimate  submitted  by  the  finance  committee 
(s.  75  (3) ).  The  exceptions  aljove  noted  apply  to  this  rule.  Cheques  for 
payment  of  moneys  must  be  signed  by  two  meml)ers  of  the  finance 
committee,  and  lie  countersigned  by  the  county  clerk,  or  by  a  deputy 
approved  by  the  council  (s.  75  (1)).  The  finance  committee  of  the  county 
council  must  prepare  annually  estimates  of  the  receipts  and  expenses  of  the 
county  fund,  and  of  the  sums  required  to  be  raised  to  meet  the  deficiency 
of  such  fund  for  the  expenditure  chargeable  thereon  (s.  26  (6) ). 

The  Valuation  Committee. — This  committee  is  appointed  in  May  (42  & 
43  Vict.  c.  42,  s.  5.     See  Valuation. 

Executive  Committee  under  the  Contcujiov.s  Diseases  (Animals)  Act. — 
Where  such  a  committee  is  appointed  (41  &  42  Vict.  c.  27,  Sched.  6  (5)  ), 
the  council  may  appoint  persons  to  act  who  are  not  members  of  the 
local  autliority  (s.  73  (1)  ).     See  Contagi(3US  Diseases  (Animals)  Act. 

Besides  these  committees,  the  council  nnist  elect  («)  not  more  than  seven 
of  its  members  to  act  on  the  standing  joint-connnittee ;  (h)  members  of  the 
district  lunacy  board  as  fixed  l)y  the  General  Board  of  Lunacy  (40  &  41 
Vict.  c.  53,  s.  61) ;  (c)  a  prison  visiting  committee,  as  directed  by  the 
Secretary  for  Scotland  (s.  11  (5)  (2):  s.  113:  40  &  41  Vict.  c.  53,  s.  14); 
(if)  three  visitors  of  the  district  lunatic  asylums,  who  are  elected  at  the 
October  meeting  (s.  11  (5)  (2) ;  20  &  21  Vict.  71,  s.  26). 

Joint-Committees. — A  county  council  or  county  councils,  and  parish 
councils  or  tdwn  councils  or  police  commis.sioners  of  a  burgh,  may  join  in 
ajipointing,  out  of  their  respective  bodies,  a  joint-committee  of  a  number  to 
1)0  fixed  by  arrangement  for  any  purpose  of  the  Act  in  respect  of  which 
tliey  are  jointly  interested.  The  county  council  may  delegate  any  power 
which  they  may  exercise  to  the  committee,  provided  that  tliey  do  not  dele- 
gate any  ])Ower  of  raising  money  by  loan  or  rate  (s.  76),  Local  CJ(»vernment 
Act,  1894,  s.  34).  The  joint-committee  elects  a  chairman.  In  case  of 
equality  of  voting  at  the  election  of  a  chairman,  he  is  chosen  by  lot. 
The  chairman  has  a  casting  as  well  as  a  deliberative  vote.  A  council  ap- 
jiointing  a  joint-committee  may  make  regulations  as  to  the  quorum,  pro- 
ceedings, and  place  of  meeting.  The  costs  of  a  joint-committee  are  payable 
by  the  parties  appohiting  the  committee,  as  they  may  agree  (s.  76). 
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VII.  OFFICERS. 

(A)  Officers  of  Former  Authorities.  '.    .      -^^1 

(B)  Appointineiit  and  Dismissal. 

(C)  County  Clerk. 

(D)  Assessor. 

(E)  Medical  Officer  and  Sanitary  Inspector. 

(F)  Returning  Officer. 

(A)  Officers  of  Former  Authorities. — Persons  who  were  officers  of 
any  of  the  authorities  whose  powers  were  transferred  to  the  county  council, 
became  the  servants  of  the  county  council.  These  officers  hold  tlieir  office 
by  the  same  tenure  as  if  the  Local  Government  Act,  1889,  had  not  been 
passed.  The  council  may  redistribute  the  business  of  these  officers,  and 
may  abolish  unnecessary  offices,  subject  to  compensation  where  an  officer  so 
transferred  suffers  pecuniary  loss  by  such  arrangements  (L.  G.  Act,  1889, 
ss.  118,  120).  '  *-'  .  _ 

(B)  Appoi.xtmext  and  Dismissal. — The  county  council  may  appoint 
a  county  clerk,  treasure.r,  collector  or  collectors,  assessors,  surveyors,  and 
such  other  inspectors,  officers,  and  servants  as  may  be  necessary  for  the 
efficient  execution  of  the  duties  of  the  .county  council.  A  county  councillor 
or  the  partner  in  business  of  a  county  councillor  cannot  be  ai)pointed  to  any 
office  or  place  of  profit  under  the  county  council  or  any  connuittee  thereof; 
and  the  disqualitication  shall  apply  during  six  months  after  such  person 
has  ceased  to  be  a  county  councillor  (s.  83  (5) ).  Regulations  may  be 
made  with  regard  to  the  duties  of  these  officials,  and,  if  expedient,  one 
person  may  be  appointed  to  fill  two  or  more  offices,  and  two  or  more 
persons  may  be  appointed  j(iiitly  to  fill  one  office.  The  council  may  pay 
such  salaries  as  they  think  proper,  and  the  officials  shall  hold  office  at  the 
pleasure  of  the  council.  The  council  may  at  any  time  discontinue  the 
appointment  of  any  officer  appearing  to  them  not  necessary  to  Ije  re- 
appointed (s.  83  (6)  (7)  ). 

(C)  The  County  Clerk. — The  clerk  of  the  county  council  discharges 
all  the  rights  and  duties  formerly  exercised  by  the  clerk  of  supply,  who  was 
the  clerk  of  the  commissioners  of  supply.  He  becomes  county  clerk  for  all 
purposes  except  (1)  as  regards  highways,  so  long  as  the  existing  county  road 
clerk  is  conthiued  by  the  county  council  (s.  83  (2) ) ;  and  (2)  as  regards  duties 
transferred  from  the  justices,  so  long  as  the  existing  clerk  of  the  peace  holds 
office  (ss,  83,  84). 

(D)  The  Assessor. — The  consent  of  the  Treasury  is  required  to  an 
appointment  of  an  officer  of  inland  revenue  as  assessor,  and  an  appointment 
made  without  such  consent  has  no  effect  (s.  83  (4) ).  In  the  event  of  an 
appointment  of  an  officer  of  inland  revenue,  any  regulations  made  by  the 
county  council  as  to  his  duties  are  subject  to  the  approval  of  the  Treasury 
(s.  83  (3)).  A  resolution  of  the  county  council  to  have  the  Valuation  Roll 
printed  is  not  a  "  regulation "  in  regard  to  the  duties  of  an  assessor 
requiring  the  approval  of  the  Treasury  {The  County  Council  of  Lanarhshire, 

19  R.  617). 

(E)  Medical  Officer  and  Sanitary  Inspector. — Tlie  coimty 
council  must  appoint  a  medical  officer  and  a  sanitary  inspector,  who  are  not 
permitted  to  engage  in  private  practice,  except  with  the  written  consent  of 
the  council.  The  medical  officer  must  be  a  registered  medical  practitioner, 
and  the  holder  of  a  diphjma  in  sanitary  science,  public  heath,  or  State 
medicine,  under  sec.  21  of  the  jMedical  Act,  1886.  No  sanitary  inspector, 
except  with  the  consent  of  the  Local  Government  Board,  can  be  appointed 
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'as  tl^o  Sill  li  tar  V  inspector  fur  the  county,  unless  lie  lias  been,  for  tliiee  con- 
secutive }l'ars  previous  to  iiis  appointment,  the  sanitary  inspector  of  a  local 
authority  under  the  Public  Health  Acts  (ss.  52,  54).  The  medical  officer 
and  sanitary  inspector  are  only  removable  from  oUice  with  the  sanction 

•  of  the  Local  Government  Board  (s.  54  (3)). 

(F)  Vv/t /■;/y?.\v.V(;  Officf.r. — The  county  council,  at  its  meeting  in 
October  ])receding-  an  election,  a])])oints  the  returning  oflicer  (s.  30  (2)). 

VI II.  FINANCE. 
,  (A)  County  Fund. 

(B)  lieceipts. 

(C)  Expenditure. 

(D)  Budget. 

(E)  Eates. 

Consolidated  Rates.  Date  of  Payment. 

General  Purposes  Eates.         Eecovery  of  Piates. 
Special  Rating.  Appeal. 

Exemptions.  Eating  in  Burghs. 

Demand  Note. 

(F)  Borrowing. 

(G)  Accounts  and  Audit. 

The  financial  affairs  of  the  county  are  under  the  management  and 
control  of  the  county  council,  and  all  the  property  and  assets  of  the  former 
administrative  authorities  in  a  county  are  taken  over  by  the  council  (s.  25). 

The  county  council  annually  appoints  a  finance  committee  for  regulat- 
ing antl  controlling  the  finance  of  the  county  (s.  75).  See  Committees — 
Finance  (supra). 

(A)  Couxrv  FuxD. — The  county  fund  is  the  sum  of  all  the  cash  funds 
of  the  county.  The  funds  have  to  be  lodged  in  bank  (s.  26  (5) ) ;  and  in 
order  to  keep  the  difi'erent  departments  of  county  finance  distinct,  it  is 
necessary  that  separate  l)ank  accounts  should  be  kept  for  such  important 
branches  of  expenditure  as  police,  the  maintenance  of  roads,  road  debt, 
public  health,  etc. 

(B)  Rf.VEXUE. — The  receipts  of  the  county,  from  whatever  source,  must 
be  carried  to  the  county  fund  (s.  2G  (2)).  Payments  are  made  to  the 
county  treasurer.  Where  capital  sums  are  recovered  by  a  council  in  course 
of  any  adjustment  of  liabilities  with  other  bodies,  they  must  be  applied 
either  in  repayment  of  debt,  or  for  any  other  purpose  for  which  capital 
money  may  be  applied  (s.  50  (5) ).  The  county  sources  of  income  other 
than  county  rates  are — 

1.  Payments  from  the  Treasury  into  the  Local  Taxation  (Scotland) 
Account,  52  v.^-  .".;',  Vict.  c.  50,  ss.  20,  21  (local  taxation  licences);  57  &  58 
Vict.  c.  30,  s.  I'.l  (p<u-tion  of  probate  estate  duty);  53  &  54  Vict.  c. 
8,  s.  7  ;  5;!  &  54  Vict.  c.  GO,  s.  5  (customs  and  excise  duties  grant). 
These  payments  are  specificallv  applied  to  certain  objects  (52  &  53  Vict.  c. 
50,  s.  22 :  :.:•.  Oc  54  Vict.  c.  GO,\s.  2 :  :>:>  k  56  Vict.  c.  ol  s.  2). 

2.  iV'iialties  incurred  uiuler  the  Act  (s.  94)  and  under  other  Acts,  anil  also 
fees  exigible  under  any  Statute  administered  by  the  county  council  {e.g. 
The  Weights  and  Measures  Act,  1878). 

3.  Contributions  from  bui-ghs  which  contribute  towards  the  expenditure 
for  the  administration  of  the  police  and  of  the  Contagious  Diseases 
(Animals)  Act  (ss.  GO  to  GG). 

(C)  Expenditure. — Payments  are  made  in  the  first  instance  out  of  the 
county  fund  (s.  2G  (2) ).    r.iyments  are  made  through  the  treasurer.    Cheques 
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must  be  signed  by  two  members  of  the  tiiiance  committee,  and  countersigned 
by  the  county  cle'rk,  or  by  a  deputy  appointed  by  the  council.  No  expense, 
debt,  or  liability  exceeding  £50  can  be  incurred  except  upon  a  resolution  of 
the  county  council,  passed  on  an  estimate  prepared  by  the  finance  com- 
mittee. No  payment  can  be  made  out  of  the  county  fund,  whether  of 
capital  or  incouie,  except  on  an  order  of  the  council  passed  on  the  recom- 
mendation of  the  finance  committee.  The  order  must  be  signed  by  three 
members  of  the  finance  committee,  and  countersigned  by  the  county  clerk. 
The  order  may  include  several  payments.  This  rule  has  the  following 
exceptions : — 

1.  Payments  in  pursuance  of  the  specific  requirements  of  an  Act  of 
Parliament  (the  actual  sum  and  purpose  l3eiug  specified  in  the  Act). 

2.  Payments  in  pursuance  of  a  decree  of  a  competent  Court. 

3.  Payments  on  the  requisition  of  a  district  committee  or  standing  joint- 
committee  (their  requisitions  for  money  required  in  connection  with  the 
expenditure  on  roads,  public  health,  or  police,  must  be  complied  with,  w^ith- 
out  the  interposition  of  the  county  council). 

4.  Periodical  payments  of  salaries  and  wages  (s.  75). 

An  order  for  payment  by  the  council  may  be  stayed  by  note  of  sus- 
pension in  the  Bill  Chamber  on  grounds  of  illegality.  Besides  the  expendi- 
ture incurred  in  administering  the  business  specifically  transferred,  the 
county  council  must  defray  the  charges  formerly  borne  by  the  county 
general  assessment,  namely — 

I.  Salaries  and  outlays  of  county  officials. 
II.  Salaries  and  outlays  of  procurator-fiscals  in  the  Sheriff  and  Justice 
of  Peace  Courts,  and  of  the  clerk  of  the  peace,  so  far  as  these 
were  formerly  paid  by  the  county. 

III.  The  expenses  of  searching  for,  apprehending,  subsisting,  prosecuting, 

or  punishing  criminals. 

IV.  The  expenses  of  maintaining,  insuring,  cleaning,  etc.,  court-houses 

or  other  county  buildings. 
V.  The  expenses,  to  a  fixed  limit,  of  striking  the  "  fiars  prices "  for 
each  county. 
VI.  The   expenses   previously  directed  by  Acts  of  Parliament  to  be 
defrayed  out  of  "  rogue  money  "  (31  &  32  Vict.  c.  82,  s.  3). 
VII.  The  expenses  of  executing  the  Weights  and  Measures  Act,  1878 
(41  &  42  Vict.  c.  49)-  The  Prisons  (Scotland)  Act,  1877  (40 
&  41  Vict.  c.  53) ;  The  Sale  of  Food  and  Drugs  Act,  1875  (38 
&  39  Vict.  c.  3) ;  and  some  others. 
No  "capital  works,"  i.e.  works  involving   capital  expenditure,  can  be 
undertaken  hj  a  county  under  the  powers  transferred  by  the  Local  Govern- 
ment Act,  1889,  or  under  any  other  Act,  without  the  consent  in  writing  of 
the  standing  joint-committee.      "  Capital  works "  include  the  erection,  re- 
building, or  enlargement  of  buildings;  the  construction,  reconstruction,  or 
widening  of  roads  and  bridges  ;  the  construction  or  extension  of  water-supply 
works;  and  also  the  acquisition  of  land,  or  of  any  right  or  interest  or  servitude 
in  or  over  land  or  water,  for  the  purposes  of  any  "  capital  work  "  (s.  18 

(6)  (7) ). 

(D)  Budget. — The  finance  committee  must  present  to  the  county 
council,  at  their  meeting  in  October,  an  annual  budget  containing  estimates 
of  the  receipts  and  expenses  of  the  county  fund,  and  of  the  sums  required 
to  be  raised  to  meet  the  deficiency  of  such  fund  for  the  expenditure.  The 
county  council  revise  the  estimates  and  authorise  the  expenditure,  and 
make  provision  for  meeting  it  (ss.  26,  71). 
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(Fj)  Rates. — The  deficiency  in  llif  county  fund  in  respect  of  each 
branch  of  expenditure  is  met  by  rates  imposed  by  the  council,  wliich  are 
levied  in  the  f(jrm  of  consolidated  rates,  divided  into  owners'  consolidated 
rate  and  occupiers'  consolidated  rate  (s.  27). 

Owners'  Consolidated  Rate. — The  rates  formerly  levied  by  the  commis- 
sioners of  supply,  except  those  under  the  Contagious  Diseases  (Animals) 
Act,  were  payable  by  the  owner  only.  It  is  now  provided  that  the  SherilT 
shall  ascertain  what  has  been,  during  ten  years  before  Whitsunday  1S89, 
the  average  amount  of  each  such  rate,  and  shall  cause  it  to  be  recorded. 
When  ascertaining  the  average  rate  in  respect  of  each  branch  of  expenditure, 
the  Sherifi"  excludes  any  portion  of  a  rate  applicable  to  the  payment  of 
interest  and  repayment  of  ])rincipal  of  money  borrowed  in  respect  thereof 
}»re\ious  to  1889.  Until  any  niom-y  so  borrowed  is  repaid,  a  late  suilicient 
to  provide  for  payment  of  interest  and  repayment  of  principal  shall  be 
payable  by  owners  oidy,  and  will  \n-  included  in  the  owners'  consolidated 
rate.  The  "average  rate"  thus  tixcd  by  the  Sheriff  shall  be  paid  in 
perpetuity  by  the  owners  (s.  '1~).  There  may  be  average  rates  in  respect  of 
the  folhnving  assessments  : — 

County  general  assessment. 

Police  rate. 

liegistration  of  voters. 

Lunatic  asylums. 

Militia. 

Sheriff  court-houses. 

Occupiers'  Consolidated  Hate. — Any  increase  on  these  a\'erage  rates,  and 
all  other  rates,  old  and  new  (inchuling  road  rates,  public  health  rates, 
contagious  diseases  rates),  and  whether  to  meet  ordinary  expenditure  or  to 
meet  the  interest  of  money  borrowed  after  the  passing  of  the  Act,  are  to  be 
paid  equally  by  owners  and  occupiers  (s.  27  (4),  iii.). 

General  Purposes  Rate. — Any  rate  necessary  for  a  purpose  for  whieh  no 
statutory  provision  is  made,  is  imposed  as  a  general  purposes  rate  (s.  27  (1) ). 
Among  such  purposes  are  the  charges  of  county  council  elections,  and  the 
expen.ses  properly  incurred  by  justices  and  commissioners  of  supply. 

Speeial  or  Parish  Ratincj. — Any  rate  for  the  management  and  mainten- 
ance of  highways,  the  administration  of  the  laws  relating  to  public  health, 
and  for  any  special  purpose  in  respect  of  which  the  comity  has  been  divided 
into  divisions  or  districts  under  any  Act,  shall  be  imposed  within  each  such 
division,  district,  or  parish  (s.  2G  (4),  27  (1)). 

Persons  Liable. — The  persons  liable  to  assessment  are  the  owners  and 
occupiers,  as  explained  above.  .Vll  the  rates  are  levied  on  the  gross  annual 
value  of  lands  and  heritages  as  ai)i)earing  on  tlic  vwlualion  roll,  without 
deduction  or  classification  of  any  kind;  except  in  the  case  of  assessments 
levied  under  the  Public  Health  Acts,  which  are  still  imposed,  subject  to  the 
provisions  of  these  Acts  as  to  classification,  deductions,  and  differential 
rating  (ss.  17  (4),  27  (3)).     See  under  Public  Health  ;  Eating. 

Hxemptioii  from  Rates. — Ever}-  ratepayer  must  be  assessed,  but  any 
occupier  under  £4  may,  on  appliceition,  be  relieved  from  payment  of  rates 
on  the  ground  of  poverty.  The  owner  of  an  unoccupied  and  unfurnished 
house  is  liable  only  in  owner's  rates,  and  is  exempt  from  payment  of 
occupier's  rates  (s.  62  (4) ). 

The  Deniaiui  Note. — The  demand  note  must  set  forth  the  several 
branches  of  expenditure  in  respect  of  which  the  consolidated  rates  are 
imposed,  the  amount  in  the  pound  ajtplicable  to  each  several  branch,  and 
the  amount  to  be  paid  by  the  person  named  in  the  note,  and  the  time  and 
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manner  of  appealinG;  and  paying,  and  such  other  particnlarB  as  shall  be 
preserihed  (s.  {j'2  {'2) ).  The  average  rate  shall  be  separately  set  forth  and 
demanded  (s.  27,  iii.). 

Date  of  Fai/ment. — The  rates  imposed  are,  for  the  local  financial  year, 
from  the  15th  May  preceding  the  date  of  imposing  the  same.  Tliey  are 
payable  on  a  day  fixed  by  the  county  council,  not  earlier  than  the  1st 
Xovember  (s.  G2  (1) ). 

Bccovcry  of  Jiafes. — The  county  council  have  powers  of  summarily 
recovering  rates  by  legal  process  (s.  26  (5) ). 

A^ypmls. — The  council  may  fix  a  time  and  place  for  hearing  appeals 
against  rates,  and  may  decide  whether  they  are  to  be  heard  by  the  council 
or  by  a  committee  or  committees  thereof  (ss.  62  (3),  73  (11)  ). 

Regulations  as  to  Eating. — The  county  council  may  make  regulations  in 
regard  to  rating,  provided  that  })ublic  notice  of  their  import  has  been  given, 
for  two  successive  weeks,  by  advertisement  in  a  local  newspaper  and  in  the 
Edinlmrgli  Gazdtr,  and  that  tliey  have  been  confirmed  by  the  Sheriff  (ss.  63, 
04).     See  Eatixc;. 

Bating  in  Burglis. — The  lands  and  heritages  within  police  burghs  are 
assessed,  in  respect  of  expenditure  on  the  administration  of  the  police 
(except  where  a  separate  police  force  is  maintained)  and  of  the  Contagious 
Diseases  (Animals)  Acts,  in  the  same  manner  as  other  lands  and  heritages 
within  the  county  (60  (5) ).  Eoyal  and  parliamentary  Inirghs  liable  to 
contribute  to  the  county  fund  for  the  administration  of  police  and  of  the 
Contagious  Diseases  (xVnimals)  Act,  or  for  the  latter  only,  are  not  assessed 
by  the  county  council  as  in  the  case  of  the  county.  The  procedure  is  as 
follows : — The  rateable  property  of  the  burgh,  as  appearing  on  the  valuation 
roll  of  the  burgh,  is  included  in  the  rateable  property  of  the  county ;  and 
the  amount  of  consolidated  rates  applical)le  to  the  purposes  mentioned  is 
ascertained  and  fixed  as  if  the  burgh  were  one  of  the  })arislies  in  the  county. 
The  county  council  annually,  and  not  later  than  the  month  of  October  in 
each  year,  send  a  requisition  to  the  town  council  of  the  burgli,  requiring 
them  to  pay  the  sum  or  sums  which  they  are  lialile  to  contribute  to  the 
county  fund  in  aid  of  the  expenditure  set  forth  in  the  requisition,  and  the 
l(jwn  council  must  pay  the  sum  or  sums  out  of  the  police  assessment,  or,  if 
there  is  none,  out  of  tlie  common  good,  before  tlie  15th  January  next 
ensuing  (ss.  60  and  ^'6). 

(F)  BoRROwiXG. — The  county  council  cannot  delegate  any  power  to 
raise  money  by  loan  (s.  73). 

Consent  of  Standing  Joint-Committee. — The  county  council  may,  with  the 
consent  in  writing  (signed  by  two  meml)ers  and  the  county  clerk)  of  the 
standing  joint-committee,  b(U'row,  on  the  security  of  any  rate,  such  sums  as 
may  be  re(|uired  for  tlie  folhnving  ]»urposes: — 

I.  For  any  purpose  for  whicli  any  authority,  whose  powers  are  by 
the  Act  transferred  to  the  council,  were  authorised  to  borrow.  The 
principal  borrowing  powers  transferred  are  those  conferred  by  20  &  21 
Vict.  c.  72,  s.  57  (police  stations);  20  &  21  Vict.  c.  71,  s.  61  (lunatic 
asylums);  23  &  24  Vict.  c.  79,  s.  26  (sheriff  court-houses);  30  &  31  Vict. 
c.  101,  s.  86  (sewers) :  s.  89  (water  supply) ;  34  &  35  Vict.  c.  38,  s.  2,  and 
38  &  39  Vict.  c.  74  (hospitals);  40  &  41  Vict.  c.  53,  ss.  20,  21,  40,  55 
(prisons)  ;  41  &  42  Alct.  c.  78,  s.  58  (new  roads) ;  s.  75  (road  debt). 

II.  For  any  purpose  for  which  the  county  council  is  authorised  to  borrow 
under  the  Act,  e.g.  s.  50  (4). 

ITT.  For  making  advances  to  an)-  persons  in  aid  oi  the  emigration  or 
colonisation  of  the  inhabitants  of  the  county,  with  a  guarantee  for  repay- 
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laeiit  of  such  advances  from  aii\- aiitlinriiy  in  the  county,  or  tlio  Government 
of  any  colony  (s.  67  (1)  (c) ). 

Loiins  from  the  I'ublie  Worlcs  Cumiiiissio7}ers.—T]\i'  county  council  may 
also  olitain  loans  on  special  terms  from  the  i'uMic  ^\'orks  Commissioners; 
1)UL  iu  the  case  of  such  a  loan,  besides  the  consent  of  the  standing  joint- 
committee,  the  "  recommendation "  of  the  Local  Covernment  Board  is 
required  (:!8  &  39  Vict.  c.  74,  s.  3). 

Without  Consent. — If  in  any  year  paynicuL.s  have  to  lie  made  by  the 
county  council  in  connection  with  the  current  annual  expenditure,  for  the 
purposes  of  any  of  the  Acts  of  Parliament  administered  by  them,  before  the 
rates  applicalde  to  that  head  of  expenditure  for  the  year  are  paid,  the 
county  council  may,  without  consent,  Ijorrow  from  a  l)ank  or  other  company 
or  person,  on  security  of  the  rate  still  due  and  unreceived,  but  not  to  an 
amount  greater  tlian  ball'  of  such  rate  When  any  money  has  been  so 
borrowed,  the  council  ciinnot  borrow  on  the  security  of  the  rates  of  any 
other  year,  until  the  loan  has  been  ])aid  ofV  (s.  G7  (4) ).  Loans  raised  on  the 
security  of  a  rate  must  be  ciiargeil  to  the  special  account  to  which  the 
expenditure  for  that  purpose  is  chargeable  (s.  67  (5) ). 

Return  to  Sccretarijfor  Scotland. — AVithin  twenty-one  days  after  the  expiry 
of  the  financial  year,  the  council  must  make  a  return  to  the  Secretary  for 
Scotland  of  loans,  and  the  measures  taken  for  their  repayment  (s.  67  (6)). 

Hepaijmcnt. — A  loan  under  heads  I.,  II.,  and  III.,  supra,  must  be  repaid 
within  a  period  not  exceeding  thirty  years,  determined  by  the  Council, 
with  the  consent  of  the  standing  joint-committee  (s.  67  (2)  ).  The  loan  nuiy 
be  paid  off  by  equal  yearly  or  half-yearly  instalments  of  principal,  or  of 
principal  and  interest  combined,  or  by  means  of  a  sinking  fund,  set  apart, 
invested,  and  applied  in  accordance  with  regulations  which  may  be  framed 
by  the  Secretary  for  Scotland. 

Creation  of  Stocl: — Wliere  they  have  statutory  borrowing  power,  a 
county  council  may  create  stock,  but  to  do  this  they  require  the  contirnui- 
tion  of  the  Secretary  for  Scotland  (Local  Authorities'  Loans  (Scotland)  Act, 
1891,  54  &  55  Vict.  c.  34,  and  Local  Authorities'  Loans  (Scotland)  Amend- 
ment Act,  1893,  56  Vict.  c.  8). 

(G)  AccoiLWTS  AND  A  VDiT. — The  accounts  of  the  county  fund  and  of  the 
money  raised  by  rates  must  be  kept  in  such  a  way  as  will  prevent  a  rate 
being  applied  to  any  purpose  to  which  it  is  udt  ])V(i]icrly  aiiiilicable  (s. 
-!6  (5)).  Accounts  of  receipts  and  expenditure  of  a  County  Council  must 
be  made  up  and  balanced  to  the  15th  day  of  May  in  every  year,  and  they 
must  be  completed  and  signed  before  that  date  by  such  person  or  ollicer  as 
the  Secretary  for  Scotland  prescribes.  An  auditor  is  appointed  by 
the  Secretary  for  Scotland,  who  also  nuikes  regulations  as  to  his 
duties.  The  county  clerk  gives  fourteen  days'  notice  of  the  time  of 
audit,  and  also  of  the  name  and  address  of  the  auditor.  An  abstract 
of  the  accounts,  balanced  autl  signed  as  stated  above,  with  all  books 
and  papers  referred  to  in  the  accounts,  must  be  deposited  in  the  offices  of 
the  county  council,  and  o\w.\\  within  certain  hours  to  the  inspection  of  rate- 
payers for  seven  days  before  the  audit.  Extracts  and  cojiies  of  the  accounts 
may  be  taken.  Any  otlicer  of  the  county  council  is  liable  in  penalties  for 
refusing  to  allow  inspection  of  the  accounts.  Any  ratepayer  may  take 
objection  to  the  accounts,  or  any  part  of  them.  A  note  of  oVijections  in 
writing  must  be  sent  to  the  auditor,  anil  a  copy  to  the  officer  concerned,  two 
clear  days  before  the  time  fixeil  for  audit.  Any  ratepayer  may  appear  at  the 
audit  to'support  his  t)bjections,  or  another  ratepayer  may  do  so  for  him  (s.  70). 
The  rules  to  be  observed  by  the  auditor  are  to  be  found  iu  sec.  70. 
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IX.  rOWEES  AND  DUTIES. 

I.  Powers  and  Duties  transferred  from  Commissioners  of  Supply — 

(A)  Assessing  for  General  County  Purposes. 

(B)  Police  xVdministration. 

(C)  Valuation. 

(D)  Registration  of  Parliamentary  Voters. 

(E)  Lunacy. 

(F)  Prisons. 

(G)  Sale  of  Food  and  Drugs. 
(H)  Militia. 

(I)   Sheriff  Court-houses. 

(J)  Reformatories  and  Industrial  Schools. 

II.  Powers  and  Duties  transferred  from  the  County  Iioad  Trustees — 

(A)  Roads  and  Bridges. 

(B)  Highland  Piers  and  Quays. 

(C)  Locomotives. 

(D)  Artillery  and  Rifle  Ranges. 

(E)  Electric  Lighting. 

III.  Powers  and  Duties  transferred  from  the  Local  Authorities  of  Counties 

under  the  Contagious  Diseases  (Animals)  Acts,  etc. 

IV.  Powers  and  Duties  transferred  from  the  Local  Authorities  under  the 

Public  Health  Acts. 

V.  Administrative  Powers  and  Duties  transferred  from  tlie  Justices  of  the 
Peace — 

(A)  Gas  Meters. 

(B)  Explosive  Substances. 

(C)  Weights  and  Measures. 

(D)  Habitual  Drunkards. 

(E)  Wild  Birds  Protection. 

(F)  Visitors  to  Lunatic  Asylums. 

(G)  Registration  of  Scientific  Societies. 

VI.  Further  Powers. 

Tlie  powers  and  duties  of  the  county  council,  as  the  central  authority 
in  a  county,  are  very  extensive.  The  powers  and  duties  transferred  to 
the  county  council  by  the  L.  G.  Act,  1889,  are — 

1.  The  whole  powers  and  duties  which,  before  1889,  were  vested  in  the 
commissioners  of  supply  (s.  11  (1)(]2)).  (With  certain  exceptions.  See 
infra.) 

2.  The  whole  ])Owers  and  duties  of  the  C(junty  road  trustees  (s.  11  (2) 
(16)). 

3.  The  whole  powers  and  duties  of  the  local  authority  of  the  county 
under  the  Contagious  Diseases  (Animals)  Acts  and  the  Destructive  Insects 
Act,  ]877(s.  (11)(;;),  14,  59). 

4.  The  whole  powers  and  duties  of  the  local  authorities  under  the  Public 
Health  Acts  of  parishes,  so  far  as  within  the  county  (excluding  luirglis  and 
police  burghs  (s.  4  (4) ). 

5.  The  administrative  powers  and  duties  of  tlic  justices  of  the  peace  of 
the  county  in  general  or  special  or  quarter  sessions  assembled  in  respect  of — 

1.  The  execution,  as  local  authority,  of  the  Acts  relating  to  gas  meters, 
to  explosive  substances,  to  weiglits  and  measures,  to  habitual 
drunkards,  to  wild  birds, 
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2.  Appoiiitnieut    of    visitors    of    jjublic,   private,    or    district   lunatic 

asylums. 

3.  The  registration  of  rules  of  scieutitic  societies  under  6  &  7  Vict.  c. 

86  (s.  11). 

I.  The  Towers  Tkansferred  from  the  Commissioners  of  Supply  are— 

(A)  The  power  of  assessing  for  general  county  purposes,  31  &  32  Vict, 
c.  82  (except  the  part  repealed  by  sec.  12,  subs.  1,  of  the  Act  of  1889).  See 
supra.  Finance ;  Rating. 

(B)  Police  Administration. — 20  &  21  Vict.c.  72.— The  county 
council  provide  for  the  general  police  administration,  and  keep  books  of  its 
accounts  and  proceedings.  Tlie  county  council  is  the  only  body  which  can 
assess  or  borrow  for  police  i)ur])oses.  The  practical  administration  of  the 
Police  Act  is  in  the  liands  of  the  standing  joint-committee.  See  Police, 
County  ;  Constable,  County). 

(C)  Valuation. — The  Valuation  Act  and  the  Acts  amending,  17  &  18 
Vict.  c.  91 ;  20  &  21  Vict.  c.  58 ;  30  &  31  Vict.  c.  80 ;  42  &  43  Vict.  c.  42 ; 
48  &  49  Vict.  c.  3,  s.  9  (5)  (6) ;  40  &  49  Vict.  c.  16 ;  49  &  50  Vict.  c.  51 ; 
50  &  51  Vict.  c.  51  ;  Land  Valuation  (Scotland)  Amendment  Act,  1895.— 
The  county  council  ai)points  assessors  (20  &  21  Vict.  c.  58,  and  L.  O.  Act, 
1889,  s.  83),  and  a  connnittee,  called  the  county  valuation  committee,  to 
Jiear  and  determine  appeals  under  the  Valuation  Acts  (42  &  43  Vict.  c.  42). 
See  Valuation. 

(D)  Registration  of  Parliamentary  Voters. — 24  &  25  Vict.  c. 
83,  and  48  &  49  Vict.  c.  16.— The  principal  duty  in  this  connection  is  the 
appointment  of  assessors  for  the  purposes  of  registration.  See  Eegistration. 

(E)  LUN.4CY.—2Q  &  21  Vict.  c.  71 ;  25  &  26  Vict.  c.  54;  40  &  41  Vict, 
c.  53,  s.  51  ;  and  50  &  51  Vict.  c.  39.— The  county  council  elect  annually 
members  of  the  district  boards  of  lunacy  at  the  time  and  in  the  number 
prescribed  by  the  General  Board  of  Lunacy.     See  Lunacy. 

(F)  Prisons.— ^0  &  41  Vict.  c.  53.— The  county  council  elects  prison 
visitors  (s.  113).     See  Prisons. 

(G)  Sale  of  Foods  and  Drugs.— SS  &  39  Vict.  c.  63,  and  50  &  51 
Vict.  c.  9.— Each  county  council  may  (and,  if  required  by  the  Secretary 
for  Scotland,  must)  api^oint  one  or  more  competent  analysts  for  the  purpose 
of  enforcing  these  Acts.  The  county  council  may  claim  payment  of  all 
penalties  recovered  under  these  Acts. 

(H)  Militia.— 17  &  18  Vict.  c.  106  ;  23  &  24  Vict.  c.  94 ;  and  35  &  36 
Vict.  c.  38.— The  principal  duty  left  to  the  county  council  is  to  defray 
certain  expenses  connected  with  tlie  Militia  Acts.     See  Militia. 

(I)  Sheriff  Court-houses.— 2Z  &  24  Vict.  c.  79,  and  47  &  48  Vict.  c.  42. 
— The  powers  and  duties  of  the  county  council  are  to  provide  suitable 
Sheriff  Court  accommodation  when  rerpiired,  and  to  execute  necessary 
repairs  on  existing  court-house.     See  Sheriff  Court-houses. 

(J)    ReFOR.MA  TORIES   AND   INDUSTRIAL  SCL/OOLS.—iO  &  41  Vict.  C.  53, 

s.  7,  and  48  &  49  Vict.  c.  61.— County  councils  may  contribute  to  the  funds  of 
certified  reformatories  and  schools,  with  the  approval  of  the  Secretary  for 
Scotland.     See  Eeformatories  and  Industrial  Schools. 

IL  Powers  and  Duties  Transferred  from  the  County  Road 

Trustees. 

(A)  Roads  and  Bridges.— 41  &  42  Vict.  c.  81.— The  county  council 
undertake  the  general  management  of  the  highways  and  bridges  within  the 
countv  whicli  ni  the  general  case  is  divided  into  districts  for  this  purpose. 
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The  county  council  appoint  a  county  road  board,  consisting  of  not  more 
than  thirty  councillors  for  this  purpose.  The  road  board  is  the  executive 
of  the  county  council  in  all  matters  relating  to  roads  and  bridges,  and  can 
exercise  all  the  powers  and  privileges  of  the  county  council  in  regard  to 
roads  and  bridges,  except  levying  an  assessment  (L.  G.  Act,  1889,  s.  16  (2)). 
See  EoADS  i^d  Beidges. 

(B)  HiGHLAXD  Piers  and  Quays.— 1\i^  county  council  maintain  the 
piers  and  quays  enumerated  in  sec.  19  of  the  Highland  Eoads  and  Bridges 
Act,  25  &  26  Vict.  c.  105. 

(C)  Locomotives.— 2\  &  25  Vict.  c.  70  ;  28  &  29  Vict.  c.  83  ;  and  41  &  42 
Vict.  c.  58. — The  county  council,  as  the  road  authority,  enforces  the  pro- 
visions of  the  Locomotives  Acts,  and  they  may  make  bye-laws  regulating  the 
use  of  county  roads  by  locomotives  (41  &  42  Vict.  c.  58,  ss.  6  and  7).  See 
Locomotives. 

(D)  Artillery  and  Rifle  Ranges. — 48  &  49  Vict.  c.  36.— The 
county  council  has  a  voice  in  the  matter  of  bye-laws  affecting  artillery  and 
ritle  ranges.  48  &  49  Vict.  c.  36  has  been  repealed,  except  sec.  3,  by  the 
MiHtary°  Lands  Act,  1892  (55  &  56  Vict.  c.  48).  The  Kanges  Act,  1891 
(54  &  55  Vict.  c.  54),  has  also  been  repealed  by  the  Act  of  1892,  except 
s.  11.     See  Artillery  and  Eifle  Eaxges. 

(E)  Electric  Lighting.— ^^  &  46  Vict.  c.  56,  and  51  &  52  Vict.  c.  12. 
— Under  the  Electric  Lighting  Acts,  the  county  council  is  now  the  local 
authority,  so  far  as  regards  streets  and  roads  which  are  not  within  the  juris- 
diction of  a  town  council,  or  of  police  commissioners,  or  of  any  board 
charged  with  the  lighting  of  a  district  by  gas  (45  &  46  Vict.  c.  56,  s.  36). 

III.   POAVERS    AND    DUTIES    TRANSFERRED    FROM    THE     LoCAL    AUTHORITIES 

OF  Counties  under  the  Contagious  Diseases  (Animals)  Acts,  etc. 

Contagious  Diseases  (Animals)  Acts,  41  &  42  Vict.  c.  74 ;  47  &  48  Vict, 
c.  13 ;  47  &  48  Vict.  c.  47 ;  49  &  50  Alct.  c.  32 ;  Destructive  Insects  Act, 
40  &  41  Vict.  c.  68.  The  county  council,  as  local  authority,  must,  subject 
to  the  direction  of  the  Privy  Council,  enforce  the  provisions  of  the  Con- 
tagious Diseases  (Animals)  Acts,  and  of  all  Orders  in  Council  which  relate 
to  these  Acts  or  to  the  Destructive  Insects  Act.  In  the  administration 
of  these  Acts  the  county  council  may  act  through  committees.  See 
Contagious  Diseases  (Animals)  Acts. 

IV.  The  Powers  and  Duties  Transferred  from  Local  Authorities 
under  the  Public  Health  Acts  of  Parishes,  so  far  as  within 
the  County  (excluding  Burghs  and  Police  Burghs). 
Prior  to  the  Local  Government  Act,  1889,  the  local  authority  for  the 
administration  of  public  health  was  the  parish,  but  by  that  Act  the  whole 
powers  and  duties  of  the  county  local  authorities  were  transferred  to  the 
county  council  (s.  11  (4)).  The  county,  in  the  general  case,  is  divided  for 
pubUc  health  purposes  into  districts,  each  district  being  controlled  by  a  dis- 
trict committee,  which  becomes  the  local  autliority  of  the  district,  and  is 
the  executive  in  administering  the  Public  Health  Acts.  It  is  to  be 
observed  that  the  parish  council  is  local  authority  under  the  Vaccination 
(Scotland)  Act,  1863  (26  &  27  Vict.  c.  108),  and  the  Acts  relating  to  Burial 
Grounds,  18  &  19  Vict.  c.  68 ;  19  &  20  Vict.  c.  103  ;  29  &  30  Vict.  c.  50 ; 
49  &  50  Vict.  c.  21.  The  function  which  the  council  performs  is  to  regulate 
the  public  health  finance  of  the  county,  and  to  secure  uniformity  in  public 
health  administration  throughout  the  districts  of  the  county  by  means  of  the 
services  of  a  county  medical  officer  and  county  sanitary  inspector,  who  are 
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charged  with  the  general  siqierinlendence  of  the  county  in  jjublic  healtli 
matters.  The  Local  CJoveriinicnt  lioard  (formerly  the  Ldard  of  Super- 
vision) superintends  the  working  of  the  Public  Health  Acts  throughout  the 
country.  It  has  power  to  compel  local  authorities  to  fulfil  their  duties 
under  the  Acts.  The  Acts  administered  by  the  council  and  district 
committees  are — 

30  &  31  Yict.  c.  101,  Public  Health  Act,  .  .  .  18G7 

34  &  35  A^ict.  c.  38,  „  „  .  .  .  1871 

38  &  39  Yict.  c.  74,             „                „  .  .  .  1875 
45  &  4G  Yict.  c.  11,              „                 „  .  .  •  1882 

53  &  54  Yict.  c.  20,  „  „       .  .  .  1890 

54  &  55  Yict.  c.  52,  „  „       .  .  .  1891 

52  &  53  Yict.  c.  72,  Infectious  Diseases  Notification  Act,  .  1889 

48  &  49  Yict.  c.  72,  Housing  of  the  Working  Classes  Act, .  1885 

53  &  54  Vict.  c.  70,        „  „  „  ■  1890 
41&42Alct.  c.  74,s.31>    ..■■,                                                jl878 

49  &  50  Yict.  c.  32,  s.  9   \   ^^"''^^  '  '  '  I188G 
40  &  41  Alct.  c.  37,  Alkali  Works  Act  .  .  1881 

39  &  40  A'ict.  c.  75,  Eivers  Pollution  Act  .  .  .  1876 
56  &  57  Yict.  c.  31,            „                  „  .  .  .  1893 

See  Public  Health  :  Infectious  Diseases  Notification  Act  ;  Housing 
OF  THE  WoiiKiNG  CLASSES  AcTS j  Daikies,  ETC.;  Alkali  Works  Act; 
llivEHS  Pollution  Acts. 

Y.  Administhative  Powers  and  Duties  transferhed  from  the  Justices 

of  the  Peace. 

(A)  Under  the  Gas  Meters  Act,  22  &  23  Vict.  c.  66.  See  Gas  Meters 
Act. 

(B)  Under  the  Explosive  Substances  Act,  38  &  39  Yict.  c.  17.  These 
relate  to  the  licensing  of  factories  and  magazines  for  explosives,  and  the 
registration  of  retail  premises  with  the  local  authority.  See  Explosive 
Substancfs. 

(C)  Under  the  Weights  and  Measures  Act,  41  &  42  Yict.  c.  49.  The 
county  council  must  provide  for  local  use  standards  of  measure  and  weight, 
and  they  must  provide  for  the  stamping  of  measures  and  weights  which 
liave  been  properly  verified.  Inspectors  of  weights  and  measures  must  be 
appointed.     Lye-laws  may  be  made.     See  AVkkuits  and  Measures. 

(D)  Under  the  Habitual  Drunkards  Acts,  42  &  43  Yict.  c.  19,  and  51  & 
52  Yict.  c.  19.  These  Acts  relate  to  the  licensing  of  retreats  for  inebriates. 
See  Habitual  Drunkards. 

(E)  Under  the  Wild  Birds  Protection  Acts,  43  &  44  Yict.  c.  35,  and  44 
&  45  Yict.  c.  51.  xVpplication  may  be  made  by  a  county  council  to  the 
Secretary  for  Scotland  to  vary  the  limits  of  the  close-time  for  birds  in  the 
county,  or  to  exempt  the  county,  or  any  part  of  it,  wholly  or  partially  from 
the  operation  of  the  Acts.     See  Birds,  Protection  of  Wild. 

(E)  The  appointment  of  visitors  of  lunatic  asylums,  20  &  21  Yict.  c.  71, 
s.  26.     See  Lunacy. 

(G)  The  registration  of  the  rules  of  scientific  societies,  6  &  7  Met.  c.  36. 
See  Scientific  Societies. 

YI.  Further  Powtirs. 

The  county  council  may  sue  or  be  sued,  purchase,  take,  hold,  and  dis- 
pose  of   lands   and  other   property  for  the  purposes  and  subject  to  the 
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provisions  of  the  Acts.  All  deeds  granted  by  the  county  council  must,  in 
addition  to  being  sealed,  be  signed  by  two  members  of  the  county  council, 
and  by  the  county  clerk  (ss.  12,  25). 

Poircrs  as  to  Parliamentary  Bills,  etc. — A  county  council  has  power  to 
oppose  Bills  in  Parliament,  with  the  consent  of  the  Secretary  for  Scotland, 
but  not  to  promote  any  Bill  except  a  Bill  for  confirming  a  Provisional  Order 
made  under  or  in  pursuance  of  the  provisions  of  any  Act  of  Parliament  (s. 
56).  Every  county  council  is  entitled  to  be  a  petitioner,  and  to  appear  and 
oppose  any  Bill  to  confirm  any  Provisional  Order  under  sec.  24  of  the  Piail- 
way  and  Canal  Traffic  Act,  1888,  and  the  county  council  may  provide  or  con- 
tribute towards  providing  the  expenses  of  the  appearance  or  opposition  of  a 
petitioner  out  of  the  funds  or  rates  under  their  control  (Railway  and 
Canal  Traffic  Amendment  Act,  1891,  54  Vict.  c.  12). 

Boundaries. — A  county  council  has  power  to  make  representation  to  the 
Secretary  for  Scotland  as  to  the  alteration  of  boundaries,  or  the  simplification 
of  areas,  etc.  (s.  51). 

Bye-latcs. — The  powers  of  previously  existing  authorities  to  make  bye- 
laws  are  among  the  powers  transferred  to  the  county  council.  The  county 
council  may  make  suitable  bye-laws  for  the  administration  of  the  afiairs  of 
the  county,  for  the  suppression  of  vagrancy,  and  for  the  prevention  and  sup- 
pression of  nuisances,  not  already  punishable  in  a  summary  manner  by  any 
Act  in  force  (s.  57)  {Easthurn  v.  Wood,  1892,  19  R.  (J.  C.)  100).  The 
county  council  may  also  appoint  suitable  penalties  for  offences  against 
these  bye-laws. 

Transfer  of  Pov:ers  hy  Secretary  for  Scotland. — The  Secretary  for  Scot- 
land, by  Provisional  Order,  may  transfer  to  a  county  council  any  of  the 
powers,  duties,  and  liabilities  of  (1)  H.  M.  Privy  Council,  the  Secretary  for 
Scotland,  the  Board  of  Trade,  or  the  Scotch  Education  Department,  or  any 
other  Government  department,  as  are  conferred  by  or  in  pursuance  of  any 
Statute,  and  appear  to  relate  to  matters  arising  within  the  county,  or  to  be 
of  an  administrative  character ;  (2)  any  powers,  duties,  and  liabilities, 
arising  within  the  county,  of  any  public  body,  corporate  or  uncorporate  (not 
being  the  corporation  of  a  burgh,  or  the  trustees  of  a  public  navigation  or 
lighthouse  trust,  or  the  commissioners  of  police  of  a  police  burgh,  or  a 
parochial  board,  or  a  school  board),  as  are  conferred  by  or  in  pursuance  of 
any  Statute  (s.  15). 

Eclation  to  Parish  Council. — The  county  council  may  acquire  land  for 
a  parish  council  in  certain  circumstances  (L.  G.  Act,  1894,  s.  25).  The 
county  council  may  lend  to  a  parish  council  any  money  which  the  parish 
council  are  authorised  to  borrow,  and  for  this  purpose  the  county  council 
may  borrow  (L.  G.  Act,  1894,  s.  28  (4)).  Where  a  parish  council  desires  to 
have  land  for  allotments,  the  county  council  may  make  an  order  authorising 
the  parish  council  to  take  the  land  on  lease  compulsorily  (s.  26  (1)).  The 
county  council  may  appoint  joint-committees  with  a  parish  council  (s.  34). 
See  Pakisii  Council. 

Pdgkts-of-  Way,  Guide-Posts,  etc. — A  county  council  has  power  to  erect 
guide-posts  and  direction  notices  upon  any  right-of-way  (L.  G.  Act,  1894, 
s.  42  (4) ). 

Light  Railirays  Act,  1896,  59  *fe  60  Vict.  c.  48. — The  county  council  may 
apply  to  the  Commissioners  of  Light  Railways  for  an  order  authorising  a 
light  railway.  The  county  council  may,  if  authorised  by  an  order  from  the 
Commissioners,  {a)  undertake  to  construct  and  work,  or  contract  for  the 
construction  and  working  of  a  light  railway ;  {h)  advance  money  by  loan  or 
as  part  of  share  capital  to  a  company  starting  a  light  railway ;  or  (c)  join 
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liny  other  county  or  person  or  l^ody  of  persons  in  starting  a  light  railway 
(Light  Railways  Act,  189G,  50  &  GO  Vict.  c.  48).     See  Light  Kailways. 

Bivers  Pollution. — The  county  council  have  power  to  enforce  the 
provisions  of  the  Pavers  rdlution  Prevention  Act,  1870,  and  the  sub- 
sequent Kivers  Pollution  Prevention  Act  of  1893,  in  relation  to  any  stream 
passing  through  or  by  any  part  of  the  county,  and  they  have  the  ^jowers  of 
a  sanitary  authority  within  the  meaning  of  the  Act  (L.  G.  Act,  1889,  8.  55). 
See  lvivEi;s  Pollution. 

Creation  of  Stock.  —  Vi\\Q\Q  they  have  statutory  borrowing  power,  a 
county  council  may  create  stock,  but  to  do  this  they  require  the  confirmation 
of  the  Secretary  for  Scotland.  The  Secretary  for  Scotland  may  issue 
regulations  as  to  the  nuinner  in  which  the  stock  may  be  created,  issued, 
transferred,  dealt  with,  and  redeemed  (Local  Authorities'  Loans  (Scotland) 
Act,  1891,  54  &  55  A'iet.  c.  34,  and  Local  Authorities'  Loans  (Scotland) 
Amendment  Act,  1893,  56  Vict.  c.  8). 

Diseases  of  Animals.— Yor  powers,  see  Contagious  Diseases  (Animals) 
Acts. 

Housiiuj  of  U'orkiny  Classes.— Vov  powers,  see  Housing  of  Working 

Classes. 

Wild  Birds  Protection.— For  powers,  see  Birds,  Protection  of  Wild. 

Ramjcs  and  Military  Lands. — Under  the  Panges  Act,  1891,  54  &  55 
Vict.  c.  54,  a  county  council  nmy  acquire  and  hold  lands  for  ranges  for 
volunteer  corps.     See  Artillery  and  Pifle  PcANGES. 

West  Highlands,  etc.  {Scotland)  Wm^ks  Act,  1891,  54  &  55  Vict.  c.  58.— 
Giving  certain  county  councils  powers  in  regard  to  executing  certain  works. 

Public  Health  (Scotland)  Amendment  Act,  1891,  54  &  55  Vict.  c.  52.— 
The  county  council,  on  the  application  of  a  district  committee,  may  pass  a 
resolution  approving  of  the  Public  Health  (Scotland)  Amendment  Act,  1891, 
taking  eflect  in  a  di'strict.     See  Public  Health. 

Small  Holdings  Act,  1892,  55  &  56  Vict.  v.  ol.— The  Small  Holdings 
Act,  1892,  gives  power  to  a  county  council  to  acquire  laud  for  small  hold- 
ings, or  to  lease  it.  A  "  small  holding "  must  exceed  an  acre  and  not 
exceed  50  acres,  or,  if  it  does  exceed  50  acres,  must  not  be  of  an  annual 
value  exceeding  £50  for  the  purposes  of  income-tax.    See  Small  Holdings. 

Allotments  (Scotland)  Act,  1892,  55  &  56  Vict.  c.  54.— Where  a  county 
council  are  of  opinion  that  there  is  a  demand  for  allotments  for  the  labour- 
ing population,  and  that  such  allotments  cannot  be  obtained  at  a  reasonable 
rent  and  on  reasonable  conditions  by  voluntary  arrangement  between  the 
owners  of  land  and  the  applicants  for  the  same,  the  local  authority 
shall,  by  purchase  or  leasing,  acquire  any  suitable  land  and  let  it  in  allot- 
ments; l)ut  not  at  a  price  beyond  what  may  be  recouped  by  the  rents  of 
the  land.     See  Allotments. 

Barbed  ]Virc  Act,  1893,  56  &  57  Vict.  c.  32.— A  county  council  may 
apply  by  summary  order  to  have  barl)ed  wire  on  a  highway,  which  is  a 
nuisance,  removed. 

Shop  Hours  Act,  1892,  55  &  56  Vict.  c.  62.— The  county  council  may 
appoint  an  inspector  to  carry  out  the  provisions  of  this  Act. 

County  Councils  Association  (Scotland)  Rrj^cnses  Act,  1894.— A  county 
council  may  pay  out  of  the  general  purposes  rate  any  sum  not  exceeding 
£30  as  a  subscription  (annual  or  otherwise)  to  the  funds  of  a  County 
Councils'  Association  in  Scotland.  The  expenses  of  representatives  (not 
exceeding  four)  to  the  meetings  of  the  association  may  l>e  paid. 

Fertilisers  and  Feeding  Stufs  Act,  1892.— A  county  council  may  ap- 
point,   or  concur    with    another    council    or   councils  in    appointing,    an 
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analyst  for   the   purposes   of   this   Act.      See   Fkrtiliseijs   and   Feeding 
Stuffs  Act. 

X.  ELECTION. 
See  County  Council  Elections,  Procedure  at. 

XL  EEGISTRATION. 

See  Registration. 

[Chisholm  and  Shennan,  Local  Gov.  Act ;  Mure  and  Xicolson,  Locrd  Gov. 
Act ;  Black,  Local  Gov.  Act.] 


County  Council  Elections,  Procedure  at.— Subject 

to  certain  necessary  alterations,  the  election  of  county  councillors  is  con- 
ducted in  the  same  manner  as  an  election  of  town  councillors  in  a  burgh 
divided  into  wards ;  and  the  Acts  which  regulate  the  election  of  town 
councillors  apply,  subject  to  the  necessary  variations  (s.  30  (1),  Local 
Government  (Scotland)  Act,  1880). 

The  rules  of  the  Ballot  Act  for  conducting  municipal  elections  are  made 
applicable  to  county  council  elections  by  the  substitution  of  the  words 
"  county  council  "  for  "  municipal "  or  "  town  council,"  of  "  county  "  for 
"  burgh,"  of  "  electoral  division  "  for  "  ward,"  of  "  county  clerk  "  for  "  town 
clerk,"  and  of  "  December  "  for  "  November,"  when  used  with  reference  to 
the  date  of  election,  wherever  they  occur.  The  regulating  Acts  are :  3  &  4 
Will.  IV.  c.  76  ;  Municipal  Elections  (Scotland)  Acts  (31  &  32  Vict.  c.  108; 
33  &  34  Vict.  c.  92) ;  the  Ballot  Act  (35  &  36  Vict.  c.  33),  and  48  &  49 
Vict.  c.  10  (extending  the  time  of  poll).  The  machinery  for  conducting 
county  council  elections,  as  far  as  the  actual  method  of  election  is  concerned, 
being  that  provided  by  the  Ballot  Act,  reference  must  be  made  to  the 
article  on  Paiiliamentary  Elections,  where  the  Ballot  Act  and  its  provisions 
are  fully  dealt  with.  So  also,  for  offences  under  the  Elect.  (Scot.) 
(Corrupt,  etc.)  Act,  1890,  i.e.  corrupt  and  illegal  practices ;  illegal  pay- 
ments;  employment  and  hiring — see  C(.)RRurT  AND  Illegal  Practices. 
For  questions  relating  to  petitions  and  petition  procedure,  see  Election 
Petition.  In  this  article  it  is  intended  only  to  deal  specially  with  the 
provisions  of  the  Local  Government  Act,  1889. 

Councillors. — Any  person  who  is  at  the  time  of  the  election  registered  as 
an  elector  in  the  county,  may  be  elected  for  any  electoral  division  of  the 
county,  provided  he  does  not  hold  any  office  or  place  of  profit  under  the 
county  council,  or  any  committee  of  that  body,  and  has  no  interest,  through 
himself  or  partner,  in  any  contract  with  the  cotinty  council  or  any  of  its 
committees.  But  "  interests  "  in  the  following  do  not  disqtialify :  Leases, 
sales  of  land,  loans,  newspapers,  gas,  water,  insurance,  railway,  or  other  com- 
pany incorporated  by  Act  of  Parliament  or  Royal  Charter,  or  under  the 
Companies  Acts,  1862  (s.  9,  L.  G.  A.,  1889).  An  adjudged  bankrupt  is  dis- 
qualified from  being  elected  (s.  5,  47  &  48  Vict.  c.  16),  and  women  are 
ineligible  (s.  9  (1),  L.  G.  A.,  1889)  (Lach/  Sandlmrst,  1889,  23  Q.  B.  D.  79; 
De  Souza,  1891,  1  Q.  B.  687).  So  also  minors;,  lunatics,  and  convicts.  One 
councillor  only  is  elected  for  each  electoral  division  of  the  county  (s.  4  (1), 
L.  G.  A.,  1889).  His  term  of  office  lasts  for  three  years;  and  every  third 
year,  dating  from  December  1892,  there  is  a  general  election,  when  all 
councillors  go  out  of  office.     They  are  eligible  for  re-election  (s.  4  (3)). 

The  Rcfjider. — The  register  is  prepared  by  the  assessor  every  third  year, 
beginning  from  1889.  It  consists  of  (1)  parliamentary  register  for  the  year, 
and  (2)  a  supplementary  register  containing  names  of  peers,  women,  and 
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otlier  persons  duly  qujilificd,  wliose  names  may  not  be  on  the  pirliamentary 
(•(nmty  roll  (s.  28,  L.  G.  A.,  1889).  Tersons  exempted  from  paying,  or  failing 
to  pay,  consolidated  {i.r.  local  rates),  or  poor  rat(!S,  are  not  entitled  to  vote. 
The  names  of  those  who  fail  to  pay  ])oor  rates  are  not  put  on  the  register; 
but  as  it  may  happen  that  persons  on  the  register  may  subsequently  fail  to 
pay  their  local  rates,  the  assessor  is  required  to  put  a  distinguishing  mark 
against  their  names  on  the  register,  in  order  that  they  shall  not  be  entitled 
to  vote  (s.  28  (g)).  And  so  also  in  the  case  of  persons  whose  qualifying 
premises  are  situated  within  the  Ijoundaries  of  a  burgh,  although  their 
names  appear  on  the  county  parliamentary  roll  (s.  28  (c)).  Objections 
and  appeals  against  tlic  insertion  or  omission  of  the  distinguishing  mark 
are  competent,  and  may  be  made  in  the  same  manner  as  provided  for  by 
the  Registration  Acts  (s.  28  (e)).  The  expense  of  making  up  the  register 
falls  to  be  added  to  the  expense  of  making  up  the  ordinary  parliamentary 
register,  and  is  to  be  defrayed  and  provided  for  as  if  it  were  part  thereof 
(s.°28  (5)).     See  Registration  ;  Fijanctiise. 

T/ic  Klcdoral  Divisions  of  a  county  arc  those  wln'ch  in  the  lirst  instance 
were  fixed  by  the  Secretary  f(jr  Scotland  (s.  5),  or  those  which  subsequently 
have  been  determined  l)y  the  Boundary  Commissioners  to  be  the  electoral 
divisions  of  a  county.  Since  the  expiry  of  that  Commission,  the  Secretary 
for  Scotland  may,  howiiver,  on  the  representation  of  a  county  council,  alter, 
by  means  of  a  provisional  order,  the  number  of  councillors,  or  the  number 
and  boundaries  of  electoral  divisions,  if  a  material  change  has  occurred  in 
respect  of  the  population  or  aniniid  value  of  tlie  divisions  concerned  (s.  51 
(a)  (i),  L.  (\.  A.,  1889).  The  Secretary  for  Scotland  may  order  a  local  inquiry 
to  be  lield,  ])rior  to  issuing  a  provisional  order,  and  the  order  when  issued 
shall  not  have  effect  until  contirmed  by  rarliament  (s.  91  (1-G);  s.  93  (1) 
(2)  (3);  s.  51,  ii.  L.G.  A.  1889). 

Qualification  of  Elcdors. — Persons  entitled  to  vote  are — 

(1)  The  parliamentary  electors  for  a  county,  provided  they  have  paid 

(a)  consolidated  rates,  and  (b)  ynnr  rates  in  terms  of  sec.  28  (1) 
(a,  b,  c)  L.  (}.  A.,  1889  : 

(2)  Peers,  possessing   the   qualification  for  being  registered  as  parlia- 

mentary electors,  but  suliject  to  the  same  conditions  as  above  as 
to  payment  of  rates  (s.  28  (h,  ]<.)) : 

(3)  Women.— Every  woman   unmarried,  ui'  who,  being  married,  is  not 

living  in  family  witii  her  husband,  possessing  the  necessary 
parliamentary  qualifications.  Women  are  subject  to  the  same 
conditions  ;is  to  payment  of  rates  (s.  28  (i)) ; 

(4)  Lodgers  with  parliamentary  (pialitication  are  entitled  to  vote,  the 

rent  of  their  lodging  being  calculated  to  include  rates; 

(5)  Si'iviee  fiiimhise  occupiers,  ?'.<•.  persons  occupying  dwelling-houses  as 

part  payment  of  wages,  subject  to  the  provisii  )ns  contained  in  sec.  29. 
(('))  County  police  constables   were  not  entitled   to    vote    in   a  parlia- 
mentary election  till  1887  (50  Vict.  c.  9).     The  L.  G.  A.,  1889,  did 
not  expressly  extend  the  provisions  of  50  Vict.  c.  9,  to  constables 
as  regards  county  council  elections,  but  all  police  constables  are 
now  entitled,  by   50   Vict.  c.  G  (1893),  to  vote  at  all  elections. 
Burgh  police  have  always  been  entitled  to  vote  in  parliamentary 
and  nuuiicipal  elections.     See  Franchise. 
Returning  Officer. — No  provision  is   made  by  the  L.  G.    Act   for   the 
a]ipointment  of  a  permanent  returning  oilicer.     Tiie  county  council  have 
tlie  power  to  appoijit  at  their  meeting  in  October  preceding  the  election, 
and  they  may  appoint  any  one  they  please— usually    the   county  clerk. 
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If  the  returning  otiiuer  dies,  resigns,  or  becomes  disqualified,  the  Secretary 
for  Scotland  may  appoint  a  fit  person  to  act  in  his  room.  The  returning 
officer  may  appoint  a  fit  person  as  his  deputy  (s.  30  (2),  L.  G.  A.,  1889). 
The  returning  officer  in  county  council  elections  has  the  same  powers  as 
tlie  Sherifi' in  parliamentary  elections.  He  appoints  the  presiding  officers, 
who  do  not  require  to  possess  professional  status  or  qualification  (s.  30  (2)). 
He  requires,  in  the  event  of  an  election,  to  provide  l)allot  boxes,  etc.,  and 
other  necessary  material :  and  he  is  entitled  to  have  the  use  of  those  used  in 
parliamentary  elections,  and  which  are  in  the  keeping  of  the  Sheriff  Clerk, 
free  of  cliarge  (s.  14,  Ballot  Act).  So  also  any  room,  the  expense  of  main- 
taining which  is  paid  out  of  local  rates,  or  by  parliamentary  grant,  may  be 
used  by  him,  free  of  charge,  for  the  purpose  of  taking  the  poll  or  for 
counting  the  votes  (s.  6,  Ballot  Act;  s.  30  (5),  L.  G.  A.,  1889). 

Tiie  returning  officer  may  arrange  polling  districts  as  he  thinks  most 
convenient.  He  may  appoint  one  or  more  polling  places  for  each  division, 
or  one  polling  place  for  two  or  more  divisions,  as  the  case  may  1)0  ;  and  public 
notice  must  be  given  timeously  of  such  arrangement  (s.  31,  L.  G.  A.,  1889). 

According  to  the  terms  of  a  circular  sent  out  by  the  Secretary  for 
Scotland  at  the  first  county  council  election,  ballot  boxes  may  be  sent  to 
and  from  the  returning  officer  hj  post. 

The  returning  officer's  election  expenses,  his  remuneration,  and  that  of 
the  presiding  officers  and  clerks,  are  regulated  Ijy  scale  fixed  by  the  county 
council,  and  approved  of  by  the  Secretary  for  Scotland  (s.  30  (6)).  These 
expenses,  so  far  as  not  otherwise  provided  for  by  law,  are  paid  out  of  the 
county  fund,  and  provided  for  out  of  the  general  purposes  rate  in  terms  of 
ss.  26  and  27. 

In  lieu  of  security  demandable  by  the  returning  officer  in  parliamentary 
elections,  he  may  in  county  council  elections  recjuire  tlie  county  council  to 
advance  him  a  sum  not  exceeding  £10  for  every  1000  electors  on  the  county 
register  (s.  30  (6)). 

Tamtion. — The  Act  49  &  50  Vict,  provides  for  the  taxation  of 
returning  officer's  charges  in  parliamentary  elections,  if  any  claim  made  by 
him  is  objected  to.  There  does  not  appear  to  be  any  such  provision  as 
regards  municipal  elections,  and  there  is  no  reference  to  the  subject  in  the 
L.  G.  A.  of  1889. 

Arjenfs. — No  express  authority  is  given  by  the  Ballot  Act  to  appoint 
agents  for  a  candidate  at  a  municipal  election,  and  therefore  nominihus 
mutaruHs  at  a  county  council  election.  If  agents  are  appointed,  the 
provisions  of  the  Ballot  Act  with  regard  to  them  nmst  be  carried  out. 
(See  Ballot  Act,  s.  20  (G),  liules  31,  32,  33,  51,  52,  53,  54).  See  Coruupt 
AND  Illegal  Practices  ;  Parliamentary  Elections. 

Nolicr,  of  Elf'cfAon  must  be  given  by  the  returning  officer  not  later  than 
4  ]'.M.  on  the  third  Tuesday  preceding  the  day  of  election  (/'.r.  not  later 
than  three  weeks  Ijefore  the  first  Tuesday  in  December,  the  day  of  election), 
stating:  (1)  That  an  election  will  take  ])lace  on  the  first  Tuesday  in 
iJecember  :  (2)  that  nomination  ])aper8  may  l)e  lodged  with  the  county  clerk 
at  any  time  not  later  than  4  p..\l  of  the  second  Tuesday  preceding  the  day 
of  election  {i.e.  not  later  than  two  weeks  Ijefore  the  election) :  and  (3)  the 
situation  and  arrangement  of  the  polling  ])laces  (s.  30  (4),  L.  (}.  A.,  1889). 

Nomination. — Nomination    papers  in  county  council    elections  require 
to  be  signed  by  two  electors  only  (s.  30  (3)),  and  may  be  delivered  by  any- 
one to  the  county  clerk.     It  is  necessary  only  to  state  the  name  and  abode 
,of  the  candidate  as  described  in  the  register.     They  ought  to  be  prepared 
and  issued  by  the  county  clerk.     It  is  not  clear  that  tlie  returning  officer 
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1)1-  cDimty  clerk  has  any  authority  to  decide  objections  to  a  nomination 
paper,  other  than  tliose  arising  strictly  out  of  the  terms  of  s.  30  (3) ; 
as,  for  instance,  that  the  ^signatories  are  less  than  two,  or  are  not  electors, 
or  that  the  noniinati(jn  was  not  lodged  in  time.  A  nomination  paper, 
signed  by  the  nominator  as  "J.  S.,  jun.,"  when  his  name  was  entered 
on  the  roll  only  as  d.  S.,  without  the  "junior,"  is  valid  {GUdhlll,  1889, 
L>3  Q.  B.  D.  136;  Bowdcn,  21  Q.  B.  D.  309).  There  does  not  appear  to 
be  any  direct  power  given  by  the  Municipal  Elections  Act,  1868,  to  a  town 
clerk  to  deal  with  objections  to  nominations  under  that  Act,  the  only 
requirement  being  compliance  with  the  provisions  of  sec.  9,  and  with  the 
form  of  nomination,  "  or  as  near  thereto  as  circumstances  admit,"  in 
Seh(>dule  B  of  that  xVct.  Sec.  9  of  the  1868  Act,  so  far  as  it  concerns 
tiie  time  and  form  of  the  nomination,  has  been  repealed  Ijy  sec.  4  of  the 
Burgh  Police  (Scotland)  Act,  1892,  a  new  form  being  substituted  by 
Schedule  X  of  that  Act.  No  mention  is  made  in  the  Burgh  Police  Act, 
1892,  of  the  town  clerk's  authority  to  deal  with  objections  to  a  nomina- 
tion. It  is  stated,  however,  in  JMarwick,  Municipdl  Ulrdions,  p.  47,  that 
there  is  a  discretionary  power  in  the  clerk  to  disregard  nominations  which 
depart  to  any  material  extent  from  the  requirements  of  the  Statutes,  and 
this  of  course  would  apply  to  the  clerk  in  a  county  council  election. 
Oltjections  raising  the  (question  of  ([ualification  of  the  candidate  should  not 
be  entertained  by  the  returning  officer,  or  other  party  appointed  to  receive 
nominations  {Worcester,  1880,  3  0'j\I.  &  H.  186;  Queen  v.  Corpor.  of 
Banrjor,  1889,  18  Q.  B.  D.  349).  A  nomination  paper  is  not  bad  because 
the  name  of  the  electoral  division  has  been  omitted  {Marlon,  1889,  23 
(,).  B.  1).  139). 

JVodces  and  Advertisement. — The  clerk  nmst,  on  or  before  the  day  after 
receiving  the  nomination,  cause  public  notice  to  be  given  of  all  nominations 
in  the  form,  as  near  as  circumstances  will  admit,  of  Schedule  C,  Municipal 
Elect.  (Scot.)  Act  of  1808.  Such  notices  must  be  affixed  to  the  doors  of 
the  town  hall  or  county  l)uildings,  and  of  the  parish  churches  in  the 
county  ;.  and  the  clei'k  may,  if  he  shall  think  it  exi)edient,  insert  it  in  one 
or  more  newspapers  published  in  the  county  (s.  30  (1),  L.  G.  A.,  1889). 
If  there  are  not  more  nominations  than  vacancies,  the  clerk  must  intimate 
there  will  he  no  poll  (s.  3,  33  &  34  Vict.  c.  92),  and  that  the  persons 
nominated  will,  on  the  day  of  election,  be  declared  duly  elected.  These  are 
all  the  statutory  notices :  but  it  is  usual  to  issue  a  supplementary  notice, 
stating  clearly  the  particular  electoral  divisions  in  which  there  is  a  contest, 
and  where  a  poll  is  necessary. 

Ballot  Papers  are  in  the  same  form  as  those  used  at  a  nnniicipal  election, 
and  contain  a  list  of  the  candidates'  names  as  described  in  their  nomination 
papers. 

One  vote  only  may  l)e  given,  and  no  one  may  vote  for  more  than  one 
candidate  (s.  32,  L.  G.  A.,  1889).  If  the  voter's  name  is  twice  on  the  roll,  and 
in  dillerent  divisions,  he  may  not  vote  in  each,  but  in  one  onlv  {Knill,  1889, 
24  Q.  B.  D.  186,  697). 

Follinf)  Daij. — Duties  of  Presiding  Offiecrs,  cte. — Counting  of  the  Votes. — 
The  method  of  conducting  the  election  on  the  polling  day,  the  duties  of  pre- 
siding officers,  etc.,  and  the  counting  of  the  votes,  do  not,  in  a  county  council 
election,  differ  materially  from  the  rules  of  the  Ballot  Act  relating  to 
parliamentary  elections.  See  Parliamentary  Election.  "What  applies 
in  the  one  case  applies  in  the  other.  Declarations  of  secrecy  must  be  made 
by  the  counters  and  other  persons  engaged. 

Castinrj   Vole. — In  the  case  of  equality,  the  returning  -officer  has   not 
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a  casting  vote  (Ballot  Act,  s.  20  (7)).  A  new  election  takes  place  upon 
an  orderly  the  Secretary  for  Scotland,  in  terms  of  sec.  36,  L.  G.  A.,  1889. 

Bcsnit  of  Election. — On  the  conclusion  of  the  counting  of  the  votes,  the 
returning  officer  requires  forthwith  to  send  to  the  county  clerk  a  return  of 
the  persons  elected  ;  and  he  must  also  give  notice  in  writing  to  the  persons 
elected,  of  their  election,  along  with  an  intimation  of  the  time  and  place  of 
the  first  meeting  of  the  council  (s.  30  (7)). 

Casual  Vacancies,  i.e.  vacancies  caused  by  death,  resignation,  non- 
acceptance  of  office,  or  disqualification,  are  filled  up  by  the  county  council. 
The  person  appointed  must  be  on  the  electoral  roll,  and  cannot  remain  in 
office  longer  than  his  predecessor  could  have  done  (s.  33,  L.  G-.  A.,  1889). 
Casual  vacancies  among  county  councillors  for  burghs  are  not  filled  up  by 
the  county  council,  but  by  the  town  council  (s.  33).  In  the  event  of  an 
election  jjeing  declared  on  petition  to  be  null,  and  no  person  having  been 
declared  elected,  it  is  doubtful  whether  the  vacancy  would  be  filled  up  by 
the  comicil  under  the  above  section  (s.  33),  or  a  new  election  ordered,  with 
consent  of  the  Secretary  for  Scotland,  under  sec.  36.  This  latter  section 
provides  that,  if  a  council  is  not  elected  at  the  proper  time,  or  if  an 
insufficient  number  of  councillors  is  elected,  the  Secretary  for  Scotland  may, 
by  order,  provide  for  holding  a  fresh  election,  or  fresh  elections,  in  order  to 
supply  any  default  or  insufficiency  in  the  election,  at  such  times  and  in  such 
names  as  he  may  think  expedient. 

Double  Returns. — If  a  person  is  returned  for  more  than  one  division  of 
the  county,  he  must  choose  which  division  he  shall  represent,  and  in- 
timate his  decision  in  writing  to  the  council,  at  or  Ijefore  the  first  meeting 
after  the  election.  If  he  omits  to  do  so,  the  council  decides  as  to  which 
division  he  shall  represent,  and  the  other  divisions  for  which  he  may  have 
been  elected  are  declared  vacant,  and  a  new  election  is  held  in  the  vacant 
electoral  divisions  in  the  ordinary  way  (s.  34),  and  without  the  necessity  of 
applying  to  the  Secretary  for  Scotland  for  an  order. 

Trehniecd  Defect. — An  election  sliall  not  ]:)e  vitiated  Ijy  any  technical 
defect  (s.  35 ;  see  also  Hamilton,  1875,  2  R.  299).  Omission  to  put  name 
of  electoral  division  on  the  nomination  paper  does  not  affect  the  validity  of 
the  nomination  {Marton,  1889,  23  Q.  B.  I).  139  :  Day's  Election  Cas.  1892-93, 

p.  60). 

Delivery  of  Documents  to  County  Clerk. — When  the  election  is  over,  all 
the  documents  relating  thereto  are  given  into  the  keeping  of  the  county 
clerk,  and  the  provisions  as  to  their  custody,  inspection,  and  destruction, 
relatin'-'-  to  j^arliamcntary  elections,  apply,  with  the  modifications  introduced 
by  Rule  64  (a,)  (b).  Ballot  Act.  The  council  may  order  them  to  be  destroyed 
after  a  year,  if  not  rc(piired  by  any  Court  for  some  legal  proceeding  or  prose- 
cution. 

Corrupt  ctnd  Illerjal  Practices  at  connty  comii^W  elections  are  dealt  with 
by  the  Elections  (Scot.)  (Corrupt,  etc.)  Act,  1890,  the  provisions  of  which 
are  applicable  to  all  elections  other  than  parliamentary.     See  Corrupt  and 

IlLF.GAI.  rUACTICES. 

Candidates'  election  expenses  and  procedure  in  election  petitions  are  the 
same  in  county  council  as  in  municipal  elections.  See  Municipal  Elec- 
tion ;  Corrupt  and  Illegal  Practices. 

[Cliisholm  and  Shennan,  Handhool  of  Loe.  Govt.  Act,  1889  :  Nicolson 
and  Mure,  Loc.  Govt,  vic^,  1889  ;  Rogers  on  Elections;  Graham,  Elections 
{Corrupt  Pra dices  Act),  1890  ;  Marwick,  Law  of  Municipal  Elections ; 
Blair,  Election  Manual]  See  Corrupt  and  Illeoal  Practices  ;  Municipal 
Election  :  Parliamentary  Election  ;  Election  Petition. 


couirr-:\r.\]:Ti.\r  sco 

Court  of  Chivalry.— Tliis  tribunal  formed  part  of  the  Aula 
lit'f/ia  ostahlislic'd  in  l-ji^land  hy  ^\'illianl  tlie  Conqueror.  The  ordinary 
judges  of  the  Court  were  the  Lord  ll'v^h  Constaljle  and  the  Earl  Marslial. 
its  civil  jurisdiction  was  that  oi  a  court  of  honour,  and  its  criminal  juris- 
diction in  time  (^f  war  assumed  the  character  of  a  permanent  court-martial ; 
whil(!  in  time  of  peace  it  dealt  witli  the  punishment  of  murder  and  other 
civil  crimes  committed  by  Englishmen  in  foreign  countries. — [3  Bla.  Com. 
07;  Coke,  Imf.  i.  74  i]. 


Court  of  Justiciary. — See  Justiciary,  High  Court  of. 
Court  of  Session. — See  Session,  Court  of. 


Court- IVIartial — A  tribunal  for  trying  offences  against  military 
or  na\al  diyripliuc  l)y  persons  subject  to  military  or  naval  law. — Military 
courts-martial  are  regimental,  district,  and  general.  Their  constitution  and 
]>roceedings  are  regulated  by  the  Army  Act,  1881  (44  &  45  Alct.  c.  58),  the 
Rules  of  Procedure  made  in  pursuance  of  that  Act,  and  the  Army  Annual 
Act,  which  brings  the  former  Act  into  force  in  each  year.  A  rcejimmtal 
court-martial  cannot  award  a  heavier  punishment  than  forty-two  days'  im- 
prisonment. It  cannot  discharge  a  soldier  with  ignominy,  nor  can  it  try  an 
officer  or  warrant  officer  or  a  person  subject  to  military  law,  but  not 
l>elonging  to  Her  Majesty's  forces.  A  non-commissioned  officer  above  the 
rank  of  corporal  is  not  ordinarily  to  be  tried  by  a  regimental  court-martial 
(Queen's  Rerjulations,  s.  vi.  par.  5).  A  district  court-martial  cannot  award 
more  than  two  years'  imprisonment ;  cannot  sentence  a  warrant  officer  to 
any  punishment  except  dismissal,  or  such  suspension  or  reduction  as  is  con- 
tained in  sec.  182  of  the  Army  Act ;  and  cannot  try  an  officer  (s.  48  (6)).  A 
f/cneral  court-martial  can  alone  try  an  officer  and  award  punishments  of 
penal  servitude  and  death.  The  legal  minimum  of  members  on  a  regi- 
mental or  district  court-martial  is  three ;  on  a  general  court-martial,  it  is 
nine  in  the  United  Kingdom,  India,  jMalta,  and  Gibraltar,  and  five  else- 
where. Every  member  (jf  a  regimental  court-martial  must  have  held  a 
commission  for  one  year,  of  a  district  for  two  years,  and  of  a  general  for 
three  years.  If  the  prisoner  l)elongs  to  the  auxiliary  forces,  one  member  of 
the  court-martial  at  least  should  l)elong  to  those  forces.  All  the  members 
of  a  court-martial  must  be  themselves  subject  to  military  law,  and  must 
have  no  personal  interest  in  the  case.  A  regimental  court-martial  may  be 
convened  by  a  commanding  officer  {Bules  of  Procedure,  128),  if  not  below 
the  rank  of  captain,  and  on  board  a  ship  hy  a  commanding  officer  of  any 
rank,  or  by  an  officer  authorised  to  convene  a  general  or  district  court- 
martial.  A  district  court-martial  may  be  convened  by  an  officer  authorised 
to  convene  a  general  court-martial,  or  by  an  officer  who  has  received  from 
such  officer  a  warrant  authorising  him  to  convene  district  courts-martial. 
A  general  court-martial  may  be  convened  by  direct  warrant  from  Her 
Majesty,  or  by  any  officer  authorised  by  Her  INIajesty  to  convene  such 
courts,  or  by  an  officer  holding  a  warrant  to  convene  such  courts  from  some 
officer  authorised  to  delegate  the  power  of  convening  them.  Such  warrants 
are  usually  issued  by  Her  'Majesty  to  the  connnander-in-chief  and  to 
general  officers  commanding  districts. 

A  held  general  court-martial  has  the  same  powers  as  a  general  court- 
voL.  iir.  24 
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martial,  but  is  convened  without  warrant  b}'  any  ofllcer  in  command  of  any 
detachment  or  portion  of  troops  beyond  the  seas,  or  by  the  commanding 
officer  of  any  corps  or  portion  of  a  corps  on  active  service,  or  by  any  officer 
in  immediate  command  of  a  body  of  troops  on  active  service  (Army  Act, 
s.  49).  Its  procedure  is  more  suxninary  (Tlulcs  of  F^vccchur,  104:-12'2).  It 
must  consist  of  not  less  than  three  members,  except  when  three  are  not 
available,  when  it  may  consist  of  two ;  but  in  that  case  it  cannot  give  any 
sentence  exceeding  imprisonment  or  summary  punishment.  A  sentence  of 
death  must  be  concurred  in  by  all  the  members.  This  special  form  of 
court-martial  is  only  to  be  convened  when  it  is  impracticable  to  try  the 
prisoner  by  ordinary  court-martial,  and,  when  not  on  active  service,  only 
when  complaint  has  been  made  to  the  convening  officer  that  an  offence  has 
been  committed  by  any  person  subject  to  military  law  under  his  command 
against  the  property  or  person  of  any  inhabitant  of  or  resident  in  the 
country. 

The  prisoner  should  have  notice  of  the  charge  against  him,  and  an 
opportunity  of  preparing  his  defence  and  communicating  with  his  legal 
adviser  or  friend  and  witnesses.  Conviction  and  sentence  by  a  court- 
martial  is  not  valid  till  confirmed  by  a  superior  authority.  In  the  case  of 
a  regimental  court-martial,  the  confirming  authority  is  the  convening  officer 
(Aimy  Act,  s.  54  (1)  (a)) ;  in  the  case  of  a  district  court-martial,  the  officer 
authorised  to  convene  general  courts-martial,  or  deriving  authority  from 
such  officer  (s.  54  (1)  (b)  (c)) ;  in  the  case  of  a  general  court-martial.  Her 
Majesty,  or  an  officer  deriving  authority  immediately  or  mediately  from 
Her  Majesty. 

The  regulations  with  regard  to  naval  courts-martial  are  contained   in 
29  &  30  Yict.  c.  109,  ss.  58-69. 

Members  of  courts-martial  are  amenable  to  the  jurisdiction  of  the  civil 
courts  in  respect  of  acts  done  either  without  jurisdiction  or  in  excess  of 
jurisdiction,  but,  in  the  case  of  persons  subject  to  military  law,  if  the  act 
complained  of  only  affects  his  military  position  and  character,  a  court  of 
law  will  not  interfere,  and  the  only  appeal  lies  to  Her  Majesty  {Manscrgh, 
1861,  30  L.  J.  (N.  S.)  Q.  B.  290  ;  Bawkins,  1869,  L.  E.  5  Q.  B.  94  ;  Dawldns, 
1873,  L.  R.  8  Q.  B.  255,  7  H.  L.  744 ;  and  cases  cited  in  Manual  of  Military 
Law,  p.  178  et  seq.). 

Persons  subject  to  military  law  are  also  liable  to  be  proceeded  against 
under  the  ordinary  law;  but  if  a  person  sentenced  by  court-martial  is 
afterwards  tried  for  the  same  offence  by  a  civil  court,  that  court  shall,  in 
awarding  punishment,  have  regard  to  the  military  punishment  he  may 
already  have  undergone  (Army  Act,  s.  162). 

{^Maiiual  of  Military  Lavj  (War  Olfice,  1894) ;  Simmons  on  Courts- 
Martial  ;  Hickman  on  Naval  Courts- Martial ;  Tliring,  Criminal  Law  of  the 
Navy;  Ersk.  B..i.  tit.  3.  s.  36;  Guthrie  Smith  on  Damages,^.  78.]  See 
Army  ;  Judge  Advocate-General. 


Courtesy. — This  is  the  right  of  a  surviving  husband  to  a  liferent  of 
the  heritage  in  Scotland  in  wliich  his  wife  died  infeft.  As  to  the  history 
of  the  right,  see  Pollock  &  Maitland,  Hist,  of  Eng.  Laii\  ii.  412.  It  is  con- 
ditional on  there  having  been  a  cliild  of  the  marriage  which  survived  its 
Ijirth,  was  heard  to  cry,  and  was,  for  however  short  a  time,  its  mother's 
heir.  And  it  does  not  apply  to  lands  w^hich  the  wife  took  by  singular  suc- 
cession, except  when  she  was  alioquin  succcssura  (Stair,  ii.  6.  19;  Eraser,  IT. 
&  W.  ii.  1118  scq.). 
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These  conditions,  arljitrary  as  they  appear,  are  strictly  enforced,  and 
the  wife  must  die  infoft  {Clinton,  1SG9,  8  M.  370;  Porteous,  1757,  5  Bro. 
Supp.  85'):  Hamilton,  1710,  Mor.  3117;  affd.  PLobeitson's  A})}).  102). 

1.  It'  tlie  wife  sold  her  lieritage,  but  died  Ijefore  the  purchaser  was  infeft, 
it  seems  the  husl^and's  right  to  courtesy  would  remain  {Jlosshorouf/h's  Trs., 
1888,  IG  11.  157).  And  it  is  not  lost  if  it  turn  out,  after^the  wife's  death, 
that  her  title  had  been  incorrectly  made  up,  provided  she  had  the  radical 
right  (Ilaniilton,  id  supra). 

2.  The  chikl  must  have  been  heard  to  cry  (Stair,  ii.  G.  10  :  Ersk.  ii.  9.  53  ; 
Eraser,  H.  &  W.  ii.  1121;  lioherton,  1833,  11  S.  207;  see  Dohie,  1765, 
Mor.  6183). 

3.  The  child  must  be  at  some  time  its  mother's  heir.  If  the  wife  is 
survived  by  a  son  of  a  former  marriage,  the  husljand's  courtesy  is  excluded 
{Darlcith,  1702,  Mor.  3113  ;  Erskine,  I.e. ;  Eraser,  I.e. ;  Bell,  Com.,  7th  ed.,  i.  60). 
If  the  son  of  the  former  marriage  predecease  the  mother,  and,  possibly,  if  he 
survive  her  but  die  before  his  title  is  made  up,  so  that  a  son  of  the  last 
marriage  becomes  the  heir,  the  right  to  courtesy  arises  (Eraser,  I.e. ;  see 
More,  ^Notcs  to  Stair,  219,  and  37  &  38  Vict.  c.  94,  s.  9).  If  the 
mother  is  survived  by  daughters  only  of  both  marriages,  the  husljand  will 
have  courtesy  only  of  the  lands  to  which  his  own  daughters  succeed  as  heirs- 
portioners  (ib.).  If  a  child  of  tlie  marriage  was  heard  to  cry,  and  was  at 
any  time  the  heir,  it  is  immaterial  that  it  died  the  moment  after  its  birth 
(Stair,  Erskine,  Eraser,  I.e.;  Stcivart,  1632,  Mor.  3112  and  6181).  A  child 
legitimated  by  subsequent  marriage,  if  the  heir,  would  seem  to  satisfy 
the  con(htion  (Eraser,  I.e. ;  Bell,  Frin.  s.  1606 ;  see  Crawfurd,  1802, 
Mor.  12698). 

4.  The  wife  must  not  have  acquired  the  property  by  purchase, 
donation,  or  other  shigular  title  {Lairson,  1709,  Mor.  3114;  Hodye, 
1740,  Mor.  3119;  Watts,  1885,  13  R  218).  But  it  is  probably  sufficient 
if  she  was  nlioquin  successura,  though  her  actual  infeftment  is  on  a 
disposition  (Primrose,  Mor.  roec  Courtesy,  App.  1 ;  Knight,  1786,  Mor. 
8815;  Bell,  Com.,  7th  ed.,  i.  GO;  Eraser,  H.  ct  IV.  ii.  1123;  see  Watts, 
lit  supra). 

Courtesy  extends  over  the  wife's  heritable  lionds  (31  &  32  Yict.  c.  101, 
B.  117),  and  feu-duties  {Clinton,  1869,  8  M.  370),  but  not,  it  would  seem, 
over  casualties  (Eraser,  I.e. ;  Bankt.  ii.  6.  20).  It  vests  in  the  husband  ipso 
jure  (Stair,  ii.  6.  19  ;  Ersk.  ii.  9.  52  ;  Eraser,  ib.  1124).  It  is  thought  it  extends 
over  lands  from  wliich  the  Jus  mariti  and  right  of  administration  were 
excluded,  though  Eraser  expresses  a  doubt  {H.  cO  W.  ii.  1127;  see  "Walton, 
If.  &  W.  233). 

It  is  excluded  by  the  alienation  of  the  subjects  and  the  infeftment  of 
the  wife's  disponee  (see  Eossborongh,  lit  sujjra),  or  by  real  burdens,  so  far  as 
these  extend ;  by  the  husband's  express  renunciation,  but  not  by  his  accept- 
ance, of  a  conventional  provision  {Primrose,  1771,  Hailes,  i.  458;  Bell, 
Com.,  7th  ed.,  i.  681). 

It  is  personal  to  the  husband,  and  rents  or  frmts  not  levied  by  him 
cannot  be  demanded  l)v  his  lieir  {M'AuUnj,  1636,  Mor.  3112;  Eisk.  ii.  9. 
55  ;  Bell,  Prin.  s.  1608). 

The  husband  enjoying  courtesy  is  liable  in  the  interest  of  the  wife's  real 
and  personal  debts  to  the  extent  of  the  rents,  but  has  relief  against  her 
other  propertv,  which  may  be  primarily  liable  {Montcith,  1717,  !Mor.  3117; 
Eraser,  ih.  1126). 

If  cause  be  shown  for  fearing  that  he  will  deteriorate  the  subjects,  he 
may  be  required  to  find  caution,  like  other  liferenters,  under  the  Acts  1491,  c. 
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25,  and  1535,  c.  15  (seeErsk.  ii.  9.  59;  Fial ston,  ISO o,Rmne's Decisions,  293 ; 
Bogcrs,  1867,  5  U.  1078). 

An  alien  husband,  not  naturalised,  had  formtuly  no  clann  to  courtesy 
(More's  Lccfurcs,  i.  74).  But  as  this  rested  on  liis  ineapaeitv  to  hold  land  in 
fee  or  liferiMit,  the  effect  of  sec.  2  of  the  Naturalisation  Act,  1870  (33  Vict.  c. 
14),  probably  is  to  remove  the  disability. 

The  riglit  to  courtesy  is  lost  by  the  husband's  Divorce,  q.v.  (InncrwicJc, 
1589,  Mor.  329),  but  not  bv  his  marrying  again  (Eraser,  R.  &  W.  ii.  1127 ; 
Craig,  ii.  22.  44). 

As  to  the  husband's  powers,  see  Ltfekent. 

[See  Craig,  ii.  22.  40  ;  Stair,  ii.  6.  19  ;  Ersk.  ii.  9.  52  ;  Bell,  Com.,  7th  ed., 
i.  GO ;  Frin.  s.  1G06 :  Eraser,  //.  cC-  /F.  ii.  1118 :  Walton,  R.  d-  W.  229.] 


Credulity.— See  Oath  of  Credulity. 

Crew. — The  engagement  of  crews,  the  qualification  of  sailors,  their 
dismissal,  wages,  complaints,  etc.,  in  so  far  as  relating  to  British  ships, 
are  dealt  with  by  the  Merchant  Shipping  Act,  1894,  Part  ii.,  under  the 
heading  "  Masters  and  Seamen  "  (57  &  58  Vict.  c.  GO,  ss.  92-238).  It  is 
here  sutficient  to  consider  the  crew  as  that  part  of  the  equipment  of  a  ship 
necessary  to  render  her  seaworthy  in  questions  between  the  shipowner  on 
the  one  part  and  charterers  or  underwriters  on  the  other.  It  is  the  duty 
of  the  ow^ner  to  provide  a  ship  "  tight,  stauncli,  and  strong,  well  manned, 
and  equipped  for  the  carriage  of  goods"  (Inglis,  L.  P.,  in  Stcd,  1877,  4  P. 
659,  3  App.  Ca.  92).  The  shipowner  is  responsible  for  the  negligence  of 
his  crew,  even  when  there  is  an  express  clause  of  exemption,  where 
such  negligence  results  in  the  ship  sailing  in  an  unseaworthy  condition 
(Glhwj  &  Sons,  1892,  20  K.  (H.  L.)  ;  1  App.  Ca.  5G).  Sufficient  hands  must 
be  kept  on  board  on  entering  harbour  to  ensure  the  vessel  against  ordinary 
perils  {The  Excelsior,  1868,  L.  P.  2  A.  &  E.  268).  As  a  rule,  the  crew  of  a 
salved  ship  cannot  claim  against  her  as  salvors,  but  exceptional  circum- 
stances might  let  in  the  claim,  as  where,  after  the  master  had  abandoned 
the  ship,  the  sailors  contrived  to  salve  cargo  (Abbott,  13th  ed.,  727).  But 
they  are  entitled  to  salvage  of  other  ships,  even  if  belonging  to  the  same 
owner  (The  Sapjjho,  1870,  L.  P.  3  A.  &  E.  142).  The  wages  of  the  crew 
are  not  subjects  of  general  average  except  in  case  of  ransom  of  the  ship 
(Abbott,  658). 

See  Seaman  ;  Master  ;  Wages  ;  Pilot. 


Crime — "A71  act  forUdJoi  lij  hivj  under  iwin  of  punishment" 
(Stephen,  General  View  of  the  Criniinal  Laio,  p.  1.  See  also  Erslc.  Prin. 
tit.  iv.  1,  p.  631). — The  popular  idea  of  crime  comprehends  something  more 
than  this:  something  not  merely  involving  disobedience  to  law,  but  also 
repugnant  to  the  moral  sense.  Pefiection,  however,  will  show  that  this 
element  is  not  essential  to  crime.  There  are  many  gross  breaches  of 
morality  which  are  not  recognised  l^y  law  as  crimes,  and  there  are  many 
offences  of  which  the  criminal  law  takes  cognisance  which  cannot  be  said 
to  be  in  any  sense  immoral.  The  moral  sense  is  an  elastic  quantity,  varying 
in  different  nations,  ages,  and  even  in  different  periods  of  the  same  age.  In 
a  society  uncivilised,  or  only  semi-civilised,  murder,  robbery,  and  theft  may 
be  considered  subjects  for  praise  rather  than  blame ;  and  even  in  a  civilised 
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coiimiuuity,  an  act  wliicli  may  at  one  time  be  considered  criminal,  may 
at  a  later  date  be  only  recognised  as  a  breach  of  morality,  ejj.  adultery, 
wliicli  was  at  one  time  a  criminal  offence.  Further,  views  as  to  what  acts 
amount  to  crime  vary  essentially  at  (liferent  periods  of  the  history  of  the 
same  cf)untry.  This  applies  more  especially  to  ollences  into  wliich  the 
political  element  enters.  The  opinions  for  which,  in  1793,  Thomas  Muir 
received  sentence  of  transportation,  are  now  matters  of  very  general 
acceptance,  instead  of  being  subjects  for  prosecution  and  ])unishment. 
While,  however,  it  is  not  essential  that  the  moral  element  should  enter  into 
the  idea  of  crime,  on  the  other  hand  the  term  "crime"  seems  hardly 
ap})licable  to  offences  partaking  more  of  the  nature  of  a  l)reach  of  civil 
riglit  than  an  offence  against  the  public.  Stephen  {General  View,  2,  3),  in 
dealing  with  his  dcfniitinn  of  crime,  distinguishes  Ijetween  acts  involving 
punishment  and  those  for  which  a  "penalty"  is  provided.  Where,  in 
respect  of  any  breach  of  the  law,  a  party  is  liable  merely  to  a  penalty, 
recoveral)le  at  the  option  of  some  private  prosecutor  or  connnon  informer, 
he  holds  that  such  a  breach  of  the  law  does  not  amount  to  a  crime,  thus 
excluding  from  this  term  contraventions  of  the  numerous  regulations  in 
Municipal  and  Police  Acts.  It  may  be  impossiWe  to  apply  this  rule 
absolutely  to  the  law  of  Scotland,  but,  as  a  general  proposition,  it  seems  not 
an  unsuitable  limitation  of  the  term  "  crime,"  and  appears  to  rest  on  much 
the  same  ])rinciples  as  those  recognised  in  the  cases  of  Camphcll,  1835, 
13  S.  535  ;  M'DonaU,  1844,  2  Broun,  107  ;  Somerville,  H.  C,  1  June  1844,  2 
Broun,  220  ;  Park,  1852,  J.  Shaw,  532.  In  these  cases,  which  were  all 
instances  of  statutory  contraventions,  the  question  whether  the  offences 
were  civil  or  criminal  arose  with  reference  to  the  proper  Court  of 
review,  and  the  following  elements  were  referred  to  as  showing  that 
the  acts  complained  of  were  not  criminal:  (1)  That  the  acts  were  not 
mala  in  se,  but  77iala  prohihita.  (2)  That  the  ofl'ences  were  not  prose- 
cuted by  or  with  the  concurrence  of  the  public  prosecutor.  (3)  That 
the  prosecution  was  merely  for  recovery  of  penalties. 

In  Scotland,  as  in  other  countries,  the  law  relating  to  crime  is  found  to 
consist  mainly  of  what  is  now  known  as  the  common  law,  or,  in  other 
words,  the  gradual  growth  of  legal  ideas  and  maxims  applicable  to  crime 
evolved  with  the  progress  of  society.  In  addition,  there  is  the  Statute  law, 
supplementing,  and  in  some  cases  modifying,  the  common  law ;  and  further, 
the  High  Court  of  Justiciary  possesses  the  valuable  power,  independent  of 
statutory  enactment,  of  taking  cognisance  of  fresh  phases  of  crime,  even 
if  these  have  hitherto  been  unknown  to  the  law  of  Scotland  (Hume,  i.  12  ; 
]\Iacdonald,  252).  (Cases  of  Bernard,  Greenhuf,  and  Others,  183.8,  2  Swin. 
236;  Will.  Frascr,  H.  C,  21  June  and  12  July  1847,  Ark.  280  and  329; 
and  Chas.  Siucenie,  1858,  3  liv.  109,  and  31  S.  J.  24.) 

An  act  to  he  criminal  must  he  voluntary,  and  also  characterised  hi/  the 

element  of  Dole. 

1.  It  must  be  voluntary. — If  a  party  is  compelled  by  force  to  commit  a 
crime,  it  is  not  his  crime,  but  the  crime  of  the  party  who  compels  him. 
The  compulsion  may  be  either  by  actual  physical  force,  or  by  threats  of 
death  or  serious  injury.  The  amount  of  compulsion  necessary  will  vary 
according  to  the  relation  of  the  parties  and  the  circumstances  of  each  case, 
but  it  must  be  such  as  completely  to  overpower  the  will  or  prevent  the 
possibility  of  independent  action.  If  it  is  only  sufficient  to  come  under  the 
category  of  intluence,  it  may  be  ground  for  mitigation  of,  but  not  for 
exemption   from,  punishment  (Hume,  i.  47-53 ;  Macdonald,  13  and  15). 
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The  qiiestiou  has  not  vet  boon  raised  in  Scotland  as  to  whether  a  person  com- 
mitting a  crime  while  in  a  state  of  hypnotic  subjection  to  another,  would  be 
free  from  punishment.  If  the  subject  was  so  completely  under  the  power  of 
the  hypnotist  as  to  lose  all  independent  power  of  will,  it  is  difficult  to  dis- 
tinguish such  a  case  from  one  where  physical  force  is  the  compelling  power  ; 
but  much  would  doubtless  depend  on  the  circumstances  under  which  the 
party  allowed  himself  to  be  hypnotised.  The  compulsion  of  want  is  not 
recognised  by  the  law  of  Scotland,  except  as  a  ground  for  mitigation  of 
punishment.  Hume  (i.  55)  is  of  opinion  that  the  old  law  of  Burdinseck — 
by  which  a  man  (presumably  in  necessitous  circumstances)  w^as  not  to  be 
punished  for  the  theft  of  a  calf  or  a  ram,  or  as  much  meat  as  he  could  carry 
on  his  back — only  meant  that  the  offender  should  for  such  a  theft  not  be 
answerable  with  his  life.  The  plea  of  necessity  was  set  up  in  England  in  a 
case  where  two  shipwrecked  sailors  had,  in  stress  of  hunger  and  in  the 
reasonable  belief  that  it  was  the  only  course  open  to  them  to  preserve  their 
lives,  killed  and  eaten  a  companion ;  but  the  defence  was  not  sustained, 
and  it  was  held  that  such  an  action  was,  in  law,  wilful  murder  {Dudley, 
1884,  L.  II.  14  (^.  V).  D.  p.  273).  Sentence  of  death  was  pronounced  in  this 
case,  but  was  afterwards  commuted  to  imprisonment  for  six  months. 

2.  The  evil  state  of  mind  quaintly  defined,  hy  our  old  writers  as  "  Dole  "  must 
he  -present. — (1)  The  term  "  dole,"  corresponding  with  the  English  "  malice," 
is  an  elastic  term,  and  may  vary  from  the  most  pronounced  malice  afore- 
thought to  merely  negligence  in  the  performance  of  duty.  In  the  latter 
case  the  dole  is  rather  of  a  passive  than  an  active  nature, — the  want  of  due 
attention.  Motive  must  not  be  confounded  with  dole.  Motive  may  afford 
the  key  to  the  evil  intention,  but  this  intention  may  originate  from  a 
number  of  motives,  or  from  a  motive  or  motives  which  it  is  impossible  to 
discover,  and  proof  of  motive  is  not  essential  to  the  conviction  of  crime  in 
■Scotland  (Hume,  i.  25,254;  Macdonald,  1,  2;  Stephen,  General  View  of 
■the  Criminal  LaAU  of  Enr/land,  70,  71 :  Harris,  Principles  of  the  Criminal  Law 
■of  England,  13,  14).  Dole  is  presumed  from  the  criminal  act  itself.  "A 
man  is  presumed  to  intend  the  natural  consequences  of  his  acts  "  (Stephen, 
General  View,  72).  It  is  not  necessary,  however,  that  the  results  con- 
templated by  the  criminal  should  follow  his  act.  If  A.  puts  poison  in  a 
drink  for  B.,  and  C.  drinks  it  and  dies,  A.  is  guilty  of  murdering  C. ;  or 
if  A.  knocks  down  B.  for  the  purpose  of  robbing  him,  and  B.  dies,  A.  is 
:guilty  of  murder. 

Although  in  the  general  case  intention  is  presumed,  yet,  where  the  exist- 
■ence  of  a  particular  definite  intention  is  part  of  the  essence  of  the  crime,  it 
must  be  alleged  and  proved,  as  for  example,  "  liousebreaking  with  intent 
to  steal."  Intention  alone  is  not  criminal,  but  attempt  to  commit  any 
indictable  crime  is  now  itself  an  indictable  crime  (Crim.  Proc.  Act,  1887, 
s.  61).  Prior  to  that  Act,  the  law  took  cognisance  of  attempts  to  commit 
crime  only  in  the  case  of  crimes  of  a  specially  serious  or  flagitious  character. 
Ilemote  preparations,  however,  would  not  amount  to  an  attempt.  There 
must  be  some  overt  act  towards  carrying  out  the  evil  intention.  Ignorance 
of  the  law  is  not  a  defence  to  crime,  but  error  in  fact  may  eliminate  the 
element  of  dole,  as  where  a  man  takes  property  in  the  hona  fide  belief  that 
it  is  his  own  (Ptcferences :  Hume,  i.  21-30;  Macdonald,  1,  2;  Stephen, 
General  Vieiv,  71 ;  Harris,  Frincijjles,  13-15). 

(2)  If  a  2)cirty  is  inca^mUe  of  Dole,  he  cannot  he  (juilty  of  Crime. — This 
incapacity  may  exist  from  {a)  JSfonage ;  {h)  Alie7udion  of  Reason. 

{a)  Nonage. — A  child  under  seven  is  presumed  to  Ite  incapable  of  dole, 
and  consequently  incapable  of  crime  (Hume,  i.  35  ;  Alison,  i.  GGG ;  Mac- 
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doiiald,  10  ;  Grcmt,  IL  C,  3  June  1880,  2  White,  20 1).  Between  the  ages  of 
pupihiiity  and  puberty — fourteen  in  muk-.s  and  twelve  in  females  (Hume, 
i.  31,  seems  to  tix  fourteen  as  the  limit  of  puberty  in  case  of  females  as 
well  as  of  males) — there  is  responsibility  for  crime,  the  element  of  youth 
being  a  circumstance  fur  mitigation  of  jiunishment.  Hume,  i.  33-34,  cites 
numerous  cases  occurring  in  the  years  1818-27  in  which  sentences  of 
transportation  were  imposed  on  children  under  fourteen  years  of  age,  and 
even  expresses  the  opinion  tiiat  a  capital  sentence  might,  in  aggravated 
cases,  be  carried  out.  But  such  severe  sentences  would  now  be  incon- 
sistent with  the  spirit  of  the  age.  The  tendency  now,  as  regards  juvenile 
ollenders,  is  to  avoid  even  sentences  of  imprisonment,  and  to  take  advan- 
tage of  the  Acts  which  have  been  passed  with  a  view  to  the  reformation 
rather  than  the  punishment  of  such  oflenders,  namely,  the'  Industrial 
Schools  Acts,  18GG  and  1880  (29  &  30  Vict.  c.  118,  and  43  &  44  Vict. 
c.  15);  the  Eeformatory  Schools  Acts,  18GG  and  1893  (29  &  30  Vict, 
c.  117,  and  5G  &  57  Vict.  c.  48).  The  Probation  of  First  Offenders  Act, 
1887  (50  &  51  Vict.  c.  25),  provides  a  suitable  method  of  dealing  with 
many  cases,  and  in  the  case  of  juvenile  male  oflenders  the  provisions  of  the 
Acts  23  &  24  Vict.  c.  105,  s.  74,  and  25  &  26  Vict.  c.  18,  substituting 
corporal  punishment  for  imprisonment,  are  frequently  followed. 

{h)  Aliciudioii  of  Ilcasun  through  insanity  or  idiocy  at  the  time  when  a 
crime  is  committed,  exempts  from  punishment ;  but  it  must  be  such  that 
the  person  does  not  know  "the  nature  or  the  quality  of  the  act"  he  is 
doing,  or,  "  if  he  does  know  it,  that  he  does  not  know  he  is  doing  what  is 
wrong"  (Hume,  i.  37;  Alison,  i.  G45,  G4G ;  Macdonald,  11;  Alexander 
Eoberlson,  1891,  3  White,  6). 

Weakness  of  Mind  insulllcient  to  infer  irresponsibility  may  justify 
conviction  for  a  minor  crime  than  that  with  which  the  accused  is  charged, 
e.g.  culpable  homicide  instead  of  murder,  or  may  lead  to  mitigation  of 
sentence  or  reprieve  from  capital  punishment  (Macdonald,  15,  IG;  case  of 
Ftiyusson,  1894,  1  Adam,  517). 

Intoxication  at  the  time  of  the  commission  of  crime  is  not  a  defence, 
but  may  be  taken  into  consideration  in  deciding  whether  the  act  was 
attended  with  full  malicious  intent,  or  only  with  culpable  recklessness  in  a 
minor  degree ;  and  in  certain  circumstances  it  may  justify  a  verdict  of 
culpable  homicide  instead  of  murder  (Macdonald,  IG  ;  Margaret  Rohcrtson  or 
Brovn,  H.  C,  15  Mar.  188G,  1  White,  93;  John  McDonald,  Ayr,  11  Aug. 
1890,  2  White,  517 ;  David  Kane,  II.  C,  12  Dec.  1892,  3  White,  38G). 

An  act  committed  while  a  person  is  asleep  is  not  criminal  {Simon  Fraser, 
H.  C,  15  July  1878,  4  Coup.  70). 


Crimen  falsi. — Mackenzie  defines  the  crime  of  falsehood  (C?nwi. 
5V.  Part  I.  tit.  27,  pr.)  as  "  a  fraudulent  imitation  or  suppression  of  truth, 
to  the  prejudice  of  another."  Hume  and  Erskine  regard  criinen  falsi,  or 
falsehood,  as  a  generic  term,  luuler  which  may  be  ranged  various  species  of 
crime,  of  which  falsehood — spoken,  written,  or  acted — is  the  predominant 
characteristic.  In  this  sense  the  term  crimen  falsi  would  include:  (1) 
Fraud  and  cheating.  (2)  Falsehood  hj  writ,  which  includes  (a)  forgery; 
(h)  falsehood  by  fabricating  writings,  where  the  crime  does  not  come  up  to 
forgery.  (3)  Possession  of  lank  note  or  stamp  furgeries  or  instruments. 
(4)  Vending  forged  hank  7iotes.  (5)  Falsehood  in  registering  births,  marriages, 
and  deaths.     (G)  Bankruptcy  frauds.     (7)  Coining.     See  Coining. 

In  the  sense  of  the  definition  of  crimen  falsi  given  by  ^lackenzie,  the 
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crime  seems  to  be  restricted  to  that  of  spoken  falsehood.  According  to  the 
definition,  the  crime  is  complete  when  these  two  elements  are  present  :  (1) 
Either  a  "  fraudnlent  imitation "  of  the  truth,  that  is,  a  direct  falsehood, 
or  a  siqjpirssio  vcri,  where  there  is  a  duty  to  speak,  combined  with  (2)  pre- 
judice resulting  to  another.  Falsehoods  used  by  beggars  to  oljtain  money, 
and  the  falsehoods  of  fortune-tellers  and  card-sharpers,  are  examples  of  the 
ofl'ence  {Clark  cC"  Ofhcrs,  1859,  3  Irv.  409).  A  common  case,  also,  is  that  of 
apprentices  and  men  who  are  diseased  obtaining  the  enlistment  bounty  by 
stating  falsely  that  they  are  not  apprentices,  and,  in  the  latter  case,  that 
they  are  sound  (Hume,  i.  174 ;  Alison,  i.  364).  False  representations  made 
to  obtain  goods  must,  in  order  to  be  criminal,  have  reference  to  past  or 
present,  and  not  solely  to  future  time  (Hall,  1881,  4  Coup.  438).  As  an 
example  of  crimen  falsi  by  a  s7(2:>prcssio  vcri  may  be  taken  the  case  of  a 
sham  article  being  purchased  as  genuine,  the  seller  knowing  that  the  article 
is  not  genuine,  and  saying  nothing  to  remove  the  erroneous  impression  as 
to  its  genuineness  which  the  intending  purchaser  has  formed  {Bannatync, 
1847,  Ai-k.  361 ;  ratun,  1858,  3  Irv.  208.     See  also  Ersk.  iv.  4.  66). 


Crimen  repetundarum. — The  first  regular  criminal  Court 
at  Eomo  was  established  by  tlie  lex  Calpurnia,  B.C.  149,  to  try  claims  by 
provincials  for  the  recovery  of  money  or  property  extorted  by  a  governor- 
general  or  other  magistrate  (hence  called  pecunice  repctnndcc) ;  reparation 
was  to  be  made  according  to  a  fixed  pecuniary  scale.  Of  the  later  Statutes, 
which  extended  the  definition  of  the  crime,  and  introduced  other  penalties 
for  it,  the  most  important  is  the  lex  Julia  of  B.C.  59  ;  it  is  commented  on  in 
the  following  titles:  Digest,  48.  11,  and  Code,  9.  27.  Any  official  was  liable 
to  prosecution  under  this  charge,  not  only  for  actual  bribery  or  oppression,-— 
that  is,  for  improperly  taking  money  to  influence  him  in  his  judicial  or 
administrative  functions,  or  for  exceeding  them, — but  even  for  a  contraven- 
tion of  the  rules  laid  down  by  Statute  for  securing  the  purity  of  the  Civil 
Ser\'ice,  such  as  the  prohibition  against  holding  land  in  his  province,  or 
contracting  a  marriage  with  a  provincial  lady. 


Criminal    Conversation — A  term  of   English   law.— An 

action  for  criminal  conversation,  or,  as  it  was  invarial)ly  called,  "  crim. 
con.,"  was  an  action  by  a  husl:)and  for  damages  against  the  seducer  of  his 
wife.  Before  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
which  established  the  Divorce  Court  in  England,  divorce  could  only  be 
obtained  in  that  country  by  a  private  Act  of  Parliament.  The  husband 
was  obliged,  under  the  Standing  Orders  of  the  two  Houses,  to  prove  to  the 
committee  that  he  had  lirought  an  action  for  "crim.  con."  and  obtained  a 
judgment,  or  to  show  a  suiiicient  reason  why  such  an  action  had  not  been 
brought.  The  action  was  abolished  in  England  by  20  &  21  Vict.  c.  85, 
8.  59. 

Criminal  Law  Amendment  Act,   1885. — Procuration, 

Driifjrjiwj,  etc. — This  Act  (48  &  49  Vict.  c.  69)  makes  it  an  offence  punish- 
able by  two  years'  imprisonment : 

A.  Sec.  2,  To  procure  or  attempt  to  procure  (1)  a  female  under  21  years 
of  age,  not  being  a  prostitute  or  of  known  criminal  character,  to  have 
unlawful  intercourse  with  any  X)erson  anywhere  ;  (2)  any  female  to  become 
a  common  prostitute ;  (3  and  4)  any  female  to  leave  the  United  Kingdom, 
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or  to  leave  her  usual  place  of  abode  in  the  United  Kingdom,  in  order  to 
become  the  inmate  of  a  brothel: 

i>.  Sec.  o.  (1)  \\y  threats  or  intimidation  to  procure  or  attempt  to 
procure  any  female  to  have  inilawful  connexion  ;  (2)  by  false  pretences  tjr  false 
representations  to  procure  any  female,  other  than  a  prostitute  or  a  person  of 
known  criminal  character,  to  have  unhiwful  connexion  ;  (3)  administer  to  any 
female  any  drug,  matter,  or  thing  with  intent  to  stujicfy  or  overpower,  so 
as  thereby  to  enable  any  person  to  have  unlawful  connexion  with  such 
female. 

AVith  reference  to  these  three  last,  all  three  are  crimes  by  the  common  law 
of  Scotland  under  certain  cireumstaTices.  To  oljtain  connexion  ])y  threats 
of  murder,  or  l)y  pretence  of  performing  a  surgical  operatio)i,  or  by  drugging, 
is  rape.  Whether  something  far  short  of  these — as,  for  example,  a  threat  to 
expose  misconduct  with  another  person,  or  a  pretence  l)y  a  married  man  of 
being  a  single  man  with  intention  of  marriage,  or  the  giving  of  drink  to 
excite  and  confuse  witliout  making  the  victim  dead  drunk — is  a  crime  under 
the  Statute,  is  a  doubtful  question. 

Offences  against  Children. — By  the  common  law  of  Scotland  the  age  of 
consent  is  twelve.  To  have  intercourse  with  a  girl  under  that  age  is  rape. 
Sec.  4  of  the  Act,  without  using  the  wonl  rape,  provides  the  same  punish- 
ment as  for  rape  when  tlie  girl  is  under  thirteen.  On  the  other  hand,  an 
attempt  to  have  carnal  knowledge  of  a  girl  under  thirteen  is  punishable 
under  the  Statute  by  a  term  not  exceeding  two  years,  whereas  by  the 
common  hxw  such  an  attempt  on  a  girl  imder  twelve  may  be  punished  with 
penal  servitude. 

Juvenile  oU'enders  under  this  section  may  be  whipped  and  sent  to 
a  reformatory. 

To  have  connexion  with  a  married  woman  by  personating  her  husband 
is  declared  to  be  rape.     This,  too,  is  a  crime  by  the  common  law  of  Scotland. 

Aye  of  Consent. — The  most  important  change  in  the  law  etl'ected  by  the 
Act  is  that  contained  in  sec.  5.  Under  this  section  it  is  declared  to  be  a 
crime  punishable  by  imprisonment  not  exceeding  two  years  to  have  carnal 
connexion  with  any  girl  between  the  ages  of  thirteen  and  sixteen.  Prosecu- 
tions under  this  part  of  the  section  must  be  commenced  within  three 
months  of  the  commission  of  the  oll'ence.  Eepeated  acts  are  not  regarded 
as  making  the  offence  a  crimen  continuum,  so  as  to  make  relevant  a  charge 
extending  over  a  period  of  time  reaching  beyond  the  three  months  (Philp, 
1890,  2  White,  525).  It  is  a  sutlicient  defence  if  it  shall  be  made  to 
appear  to  the  Court  or  jury  that  tiie  accused  had  reasonable  cause  to 
believe  that  the  girl  was  of  or  above  the  age  of  sixteen  years.  It  is  thought 
that  the  provision  with  reference  to  the  "  Court "  is  meant  to  suit  the  case 
of  summary  trial  without  a  jury.  The  question  wliat  is  reasonable  cause  is 
one  for  the  jury.  It  is  not  enough  that  the  girl  looks  as  if  she  might  be 
over  sixteen  {Hoggan,  1893,  1  Adam,  1).  The  girl  is  not  liable  to  prosecu- 
tion as  an  accessory  to  the  offence  (Ti/rrell,  1894,  1  Q.  B.  710). 

Imhccilcs. — Under  this  section  a  like  penalty  is  provided  against  un- 
lawful connexion  with  any  female  idiot  or  imbecile  under  circumstances 
which  do  not  amount  to  actual  rape,  but  which  prove  that  the  offender 
knew  at  the  time  of  the  commission  of  the  offence  that  the  woman  was  an 
idiot  or  imbecile. 

Fremises. — The  Act  next  (s.  G)  provides  the  same  penalties,  in  tlic  case  of 
girls  under  thirteen  and  sixteen  respectively,  as  are  imposed  for  the  offence 
of  having  connexion  with  them,  upon  any  person  who  induces  or  allows  the 
girl  to  resort  to  his    or  her  premises  for  the  purpose  of  such  unlawful 
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connexion.  It  was  held  that  the  offence  was  committed  although  the  girl 
was  the  daughter  of  the  accused,  and  the  premises  the  girl's  home,  where  she 
resided  with  the  accused  {Webster,  1885,  IG  Q.  B.  D.  134). 

Abduction. — Any  person  who,  without  any  reasonable  cause  to  believe 
that  the  girl  is  of  or  above  the  age  of  eighteen,  takes  a  girl  under  eighteen 
out  of  the  custody  of  her  father  or  mother,  or  any  other  person  having  the 
lawful  care  or  charge  of  her,  for  the  purpose  of  unkuvful  connexion,  is  (s.  7) 
made  liable  to  two  years'  imprisonment. 

Unhiwful  Dctoition. — A  like  penalty  is  imposed  (s.  8)  upon  any  person 
who  detains  a  girl  against  her  will  upon  any  premises  for  the  purpose  of 
unlawful  connexion,  or  in  any  brothel.  Such  detention  is  to  be  inferred  from 
the  withholding  from  the  girl  of  clothes  with  which  to  leave,  or  threatening 
her  with  legal  proceedings  if  she  takes  away  clothes  with  which  she  has 
been  supplied.  No  legal  proceedings,  civil  or  criminal,  are  to  be  taken 
against  any  woman  for  taking  away  such  apparel  as  was  necessary  to  enable 
her  to  leave  a  brothel. 

Search. — K  power  is  (s.  10)  conferred  upon  magistrates  of  granting 
a  search-warrant  where  there  is  reasonable  cause  to  suspect  that  a  woman 
or  girl  is  being  unlawfully  detained  for  immoral  purposes. 

Indecency  betu-een  Mcdes. — Acts  of  gross  inclecency  between  males,  or 
procuration  for  that  purpose,  are  (s.  11)  made  punishable  by  imprisonment 
for  a  period  not  exceeding  two  years.  This  is  an  offence  by  the  common  law 
of  Scotland.  The  statutory  charge  may  be  tried  summarily  {Clark,  1886, 
1  White,  191). 

Custody. — The  Court  are  authorised  (s.  12)  to  remove  any  girl  under 
sixteen,  against  whom  an  offence  under  the  Act  has  been  committed  with 
the  connivance  of  her  natural  or  legal  guardian,  from  the  custody  of  such 
guardian,  and  to  place  her  under  other  guardianship  until  she  shall  attain 
the  age  of  twenty-one. 

Sujyprcssion  of  Brothels. — Penalties  not  exceeding  twenty  pounds  or 
three  months  for  a  first  offence,  forty  pounds  or  four  months  for  a  second 
offence,  and  the  like,  plus  caution  for  tw^elve  months  or  three  months  more, 
are  imposed  (s.  13)  upon  any  person  who  keeps,  manages,  or  assists  in 
managing  a  brothel,  or  permits  premises  of  which  she  has  the  control,  as  lessee 
or  otherwise,  or  lets  premises  of  which  she  is  owner,  to  be  used  as  a  brotheL 
A  house  where  one  woman  receives  men  for  the  purpose  of  prostitution  is 
not  a  brothel  witliin  the  meaning  of  the  section  {Singleton,  1895,  1  Q.  B.  D. 
607). 

Misecllaneous  Provisions. — Amongst  the  ancillary  provisions  which  may 
be  noticed,  are  a  saving  of  the  common  law  (s.  16),  power  to  the  Court  to 
award  costs,  the  apjilication  of  which  to  Scotland  is  not  clear  (s.  18),  and 
the  making  of  accused  persons  competent,  but  not  compellable,  witnesses 
(s.  20).  Although  it  is  competent  to  convict  of  a  statutory  charge  under 
an  indictment  for  rape  (s.  9),  this  does  not  render  the  accused  a  competent 
witness  in  a  trial  for  rape  {Henderson,  1888,  2  White,  157),  on  the  ground, 
as  explained  by  the  Court,  that  the  Statute  must  be  libelled  in  order  to 
warrant  a  conviction  under  it,  a  ruling  wliich  seems  to  render  nugatory,  so 
far  as  concerns  Scotland,  the  provision  sanctioning  the  alternative  verdict. 


Criminal  Letters. — Criminal  letters  and  indictments  consti- 
tute tlie  two  main  steps  or  forms  of  process  by  means  of  which  those 
charged  with  crimes  are  arraigned  before  the  High  Court  of  Justiciary. 
They  are  essentially  different  in  their  characteristics.     Indictments — which 
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directly  charge  the  accused  with  the  crime  libelled — can  be  used  only  by 
one  invested  by  the  sovereign  with  the  authority  of  puldic  prosecutor  while 
acting  in  thut  capacity.  Criniinal  letters  are,  and  have  been,  the  only  form 
which  could  be  used  by  a  private  prusecutor,  though  this  form  was  also 
largely  used  by  the  public  prosecutor,  and  in  certain  circumstances  after 
mentioned  was  the  only  form  competent  even  to  that  oflicial. 

Application  for  criminal  letters — which  pass  under  the  signet  of  the 
ITigli  Court  of  Justiciary— is  made  by  a  bill  for  criminal  letters,  upon 
which  the  Clerk  of  Justiciary  grants  a  deliverance  to  a  certain  day  in  the 
form:   ''Flat  ut  pctitur  the  person  complained  upon  to  the  day  of 

next  ilk  assizer  and  witness  under  the  pain  of  100  merks 
Scots."  Prior  to  IS-iS  tho  fctt  was  granted  by  one  of  the  judges.  Thejiat 
serves  as  the  prosecutor's  warrant  for  raising  criminal  letters  and  having 
them  passed  under  the  signet  of  the  Court.  They  begin  with  an  address 
in  the  sovereign's  name  to  macers,  messengers-at-arms,  etc.  They  proceed, 
in  syllogistic  form,  to  set  forth  the  crime,  charge,  etc.,  and  conclude  with 
the  sovereign's  will  iuv  summoning  accused,  witnesses,  and  assizers. 

Originally,  crimes  concerning  individuals  were  prosecuted  by  the  party 
injuretl  Tlio  tirst  mention  of  the  Lord  Advocate's  power  to  prosecute 
alone  is  contained  in  the  Statute  1587,  c.  77.  While  the  concourse  of  the 
Lord  Advocate  to  prosecutions  at  private  instance  seems  generally  to  have 
been  reipurcd,  yet,  in  the  early  periods  of  our  law,  private  parties  might 
pursue  crimes  without  such  concourse. 

The  bill  for  criminal  letters,  where  the  prosecution  was  at  the  instance 
of  the  Lord  Advocate,  was  signed  by  him.  In  prosecutions  by  j^rivate 
parties,  by  the  party  prosecuting,  and,  where  necessary,  the  Lord  Advocate 
subjoined  his  concourse  to  the  bottom  of  the  bill. 

Criminal  letters  were  generally  used  by  the  Lord  Advocate  against 
accused  persons  who  were  at  large,  as,  under  the  letters,  they  were  charged 
to  come  within  so  many  days  and  lind  caution  to  appear  at  the  diet  named. 
The  same  hnm  of  charge,  however,  was  used  although  the  person  accused 
were  in  custody. 

"Where,  under  the  Act  of  1701,  an  accused  person  in  custody  was 
running  his  letters,  and  was  charged  by  the  Lord  Advocate  iinder  new 
crimmal  letters,  these  were,  under  the  Statute,  the  only  form  competent. 

In  puljlic  prosecutions  before  the  High  Court  of  Justiciary,  wherein  the 
Lord  Advocate  was  not  constrained  by  the  Act  of  1701,  criminal  letters 
were  gradually  superseded  by  indictments,  and  the  Act  9  Geo.  iv.  c.  29, 
s.  5,  enacted  that  all  crimes  might  be  tried  in  any  Circuit  Court  of  Justiciary 
by  indictment  in  the  same  manner  as  before  the  Higli  Court  of  Justiciary 
fit  Edinburgh.  Prior  to  the  passing  of  this  Act,  the  practice  had  been  that 
all  libels  drawn  after  22nd  February  and  22nd  July,  for  the  spring  and 
autumn  circuit  res])ectively,  were  in  the  form  of  criminal  letters. 

Ly  the  Act  of  Adjournal  of  17th  March  1827,-it  was  provideil,  in  regard 
to  the  form  of  process  in  criminal  cases  to  be  observed  in  the  SherilV  Court 
and  in  the  Courts  of  the  royal  burghs  of  Scotland,  that  the  libel  should  be 
drawn  as  nearly  as  possible  in  the  form  of  criminal  letters. 

By  sec.  2  of  the  Criminal  Procedure  (Scotland)  Act,  1887,  public  prose- 
cutions in  the  form  of  criminal  letters  are  abolished  ;  and  it  is  declared  that 
all  prosecutions  for  the  public  interest  before  the  High  Court  of  Justiciary, 
and  before  the  Sheritl  Court,  where  the  SherilT  is  sitting  with  a  jury,  shall 
proceed  on  indictment  in  name  of  Her  ^Majesty's  Advocate,  and  that  part 
of  the  Act  of  1701  compelling  the  public  prosecutor  to  use  the  form  of 
criminal  letters  in  the  circumstances  above  mentioned  is  repealed  (s.  43). 
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Prosecutions  before  the  High  Court  of  Justiciary  at  the  instance  of 
private  parties  continue  to  be  competent,  and  the  only  competent  form  is, 
as  formerly,  by  criminal  letters.  The  first  formal  step  in  this  process  is 
the  lodging  of  the  bill  for  criminal  letters  with  the  Clerk  of  Justiciary,  in 
order  to  its  being  laid  before  the  Court.  If  the  bill  do  not  bear  to  have 
the  concourse  of  the  Lord  Advocate,  and  his  concurrence  does  not  appear 
to  have  been  asked,  the  Court  will  not  consider  the  bill.  If  the  Lord 
Advocate's  concurrence  has  been  refused,  the  Court  may,  on  consideration 
of  the  circumstances,  either  order  the  Lord  Advocate  to  grant  it  or  allow 
the  complainer  to  proceed  without  his  concourse  {Mackintosh,  1872,  2  Coup. 
236  and  307 ;  Alex.  Buhcrtson,  28  Oct.  1887,  1  White,  468).  There  has 
been  no  application  for  criminal  letters  by  a  private  party  since  the  above 
case  of  Robertson. 


Criminal  Prosecution, 

I.    SOLEJIN. 

Trilling  offences  are  tried  before  the  Sheriff  or  the  magistrates  summarily. 
By  contrast  with  this,  the  more  deliberate  method  of  procedure  adopted  for 
the  trial  of  grave  offences  is  described  as  "  solemn."  The  system  which  has 
long  prevailed  in  Scotland  is  that  of  public  prosecution.  Private  prosecu- 
tion for  crime  is  competent,  but  only  with  the  concurrence  of  the  Lord 
Advocate;  and  this  mode  of  procedure  is  virtually  obsolete.  Tlie  enforce- 
ment of  the  criminal  law  is  in  the  hands  of  the  Lord  Advocate,  whose 
powers  in  this  relation  are  of  a  very  wide  and  comprehensive  character. 
In  this  department  of  his  office,  the  Lord  Advocate  exercises  directly  the 
executive  authority  of  the  sovereign,  and  he  is  not  answerable  to,  or 
bound  to  take  instructions  from,  any  other  minister  of  the  Crown.  In  the 
discharge  of  the  duties  of  public  prosecutor,  the  Lord  Advocate  is  assisted 
by  the  Solicitor- General  and  four  Advocates-Depute  (see  Advocates- 
Depute),  whilst  in  each  County  or  Sheriff  Court  district  he  is  repre- 
sented by  the  Procurator-Fiscal  (see  Peocurator-Fiscal). 

Criminal  Procedure  {Scotland)  Act,  1887. — Criminal  Procedure 
is  now  very  largely  regulated  by  the  Criminal  Procedure  Act  of  1887. 
It  is  beyond  the  scope  of  this  article  to  give  an  account  of  the  practice 
formerly  prevailing,  which  in  many  particulars  was  highly  technical.  As 
the  text  of  the  Act  of  1887  is  readily  accessible  to  all  practitioners,  it  has 
been  deemed  unnecessary,  whilst  giving  an  account  of  its  leading  provisions, 
to  attempt  to  paraphrase  the  Act.  The  procedure  in  trials  for  treason  or 
rebellion  are  not  governed  by  this  Act  (see  Treason). 

Declaration  and  Commitment. — Immediately  upon  the  apprehension 
(see  Apprehension)  of  any  person  charged  with  serious  crime,  he  is  brought 
before  the  Sheriff',  in  order  that  he  may  emit  a  declaration  with  reference 
to  the  charge.  It  is  optional  on  the  part  of  the  accused  person  to  make  a 
declaration  or  not,  and  he  is  entitled  to  consult  a  law  agent  before  being 
brought  up  to  make  his  declaration  (see  Declaration).  The  accused,  after 
emitting  his  declaration,  is  generally  committed  to  prison  "  for  further 
examination."  The  iiu^uiry  is  then  completed,  and  on  the  precognition 
being  laid  before  the  Sheriff,  if  satisfied  that  there  is  a  primdfacie  case,  he 
commits  the  accused  to  prison  "  until  liberated  in  due  course  of  law." 

Bail. — Application  for  liberation  on  bail  may  be  made  at  any  stage,  and 
falls  to  be  disposed  of  by  the  Sheriff,  subject  to  appeal  to  the  High  Court 
of  Justiciary  (see  Bail), 
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Report  to  Crown  Office. — When  the  precognition  1ms  been  completed,  the 
rrocuiiitor-Fiscal  re^ioits  it  to  the  Crown  agent  at  Edinburgh,  in  order 
that  the  instructions  of  Crown  counsel  may  be  taken  as  to  the  disposal 
of  the  case.  If  Crown  counsel,  who  are  vested  willi  the  authority  of  the 
Lord  Advocate,  order  liberation,  the  accused  person  is  at  once  set  at  liberty. 
If,  on  the  other  hand,  the  case  is  to  go  to  trial,  an  order  is  made  by  Crown 
counsel  as  to  the  mode  in  which  it  shall  be  tried.  If  tlie  case  aj)poars  to 
Crown  counsel  not  to  be  a  serious  one,  it  may  be  ordered  to  be  tried  sum- 
marily before  the  SheriH';  but  if  it  appears  to  be  of  too  grave  a  nature  to  be 
so  disposed  of,  an  order  is  pronounced  for  trial  either  before  the  Court  of 
Justiciary  or  ])efore  the  Sheriff  and  a  jury.  A  third  form  of  procedure,  which 
is  still  com])etent  though  very  rarely  resorted  to,  is  to  try  the  accused 
"  solenndy  "  before  the  Sheriir  without  a  jury  (see  Moncreill"  on  lievicv:, 
ch.  i). 

Acceleration  of  Trial. — Formerly  a  prisoner  who  desired  to  accelerate 
his  trial  had  to  adopt  a  somewhat  cumbrous  process,  which  was  called 
"  running  his  letters."  Xow  the  matter  is  regulated  by  the  Criminal 
Procedure  (Scotland)  Act,  1887.  There  are  two  provisions  by  availing 
himself  of  which  an  accused  person  may  accelerate  his  trial.  Under  sec. 
31  he  may  give  notice  to  the  Crown  agent  that  he  intends  to  plead  guilty, 
and  in  this  case  an  indictment  is  served  upon  him  on  an  inducla:  of  not 
less  than  four  clear  days.  On  this  indictment  he  is  brought  before  the 
Sheriff,  who  either  sentences  him,  or  if  the  case  be  one  appropriate  only  to 
the  High  Court,  or  in  his  opinion  too  serious  for  disposal  liy  the  Sheriff, 
remits  him  to  the  High  Court  for  sentence. 

Again,  mider  sec.  43  an  accused  persuu  who  has  been  sixty  days 
in  ].rison  subsequent  to  the  warrant  conmiitting  him  until  liberated  in 
due  course  of  law,  may  give  notice  to  the  prosecutor  requiring  him  to 
serve  an  indictment  within  fourteen  days;  and  "upon  a  note  being  pre- 
sented to  the  High  Court  of  Justiciary  setting  forth  that  such  notice  has 
been  given,  and  that  no  indictment  has  been  served  ^v■ithin  such  fourteen 
(l;i}s,  the  Court  shall  appoint  the  prosecutor  forthwith  to  show  cause  ;  and 
where  cause  is  not  shown  to  the  satisfaction  of  the  Court,  the  Court  shall 
grant  warrant  ordering  such  person  to  be  released  at  the  expiry  of  three 
days  from  the  issuing  of  such  oi'der,  unless  within  said  three  days  an 
indictment  be  served  upon  him."  IJy  the  same  section  it  is  further 
])rovided  that  all  imprisoned  accused  persons  shall  be  brought  to  trial, 
and  the  trial  concluded  within  one  hundred  and  ten  days  from  the  warrant 
of  commitment  until  lil)erated  in  due  course  of  law.  But  the  Court  of 
Justiciary  has  power  to  extend  the  time  upon  special  cause  shown. 

Case  Ordered  to  be  Tried  by  Sheriff  axd  Jury. — "Where  a  case 
is  ordered  to  be  tried  by  Sheriff  and  jury,  the  conduct  of  the  prosecution  is  in 
the  hands  of  the  local  procurator-Hscal,  and  the  trial  of  the  accused  takes 
place  within  the  jurisdiction  in  which  the  offence  charged,  or  part  of  it,  or 
one  or  more  of  the  several  offences  charged,  was  committed. 

Indictment. — The  indictment  proceeds  in  the  name  of  the  Lord 
.Advocate.  The  form  of  the  indictment  is  statutory  (Criminal  Procedure  Act, 
1887,  s.  2  and  Schedule  A).  The  essential  particulars  rctjuired  are  :  the  crime 
charged,  and  the  place  where  and  the  time  when  the  alleged  crime  was  com- 
mitted. There  are  various  provisions  in  the  Criminal  Procedure  Act  of  1887 
whereby  certain  details  which  it  was  formerly  the  practice  to  set  forth  in  the 
indictment  are  to  be  held  as  imi)lied, — as,  for  example,  the  words  "  actor  or 
art  and  part,"  or  "falsely  and  fraudulently."  Peference  is  made  to  sees. 
4  to  15  of  the  Act  for  further  particulars  as  to  the  forms  to  be  adopted  in 
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framing  criminal  indictments,  and  the  latitude  or  generality  to  be  allowed  in 
certain"  respects.  AVhere  the  accused  is  charged  with  any  completed  crime, 
he  may  be  convicted  of  an  attempt  to  commit  it,  or,  in  the  case  of  personal 
violence,  of  an  offence  of  a  less  heinous  denomination  than  that  charged 
(Criminal  Procedure  Act,  1887,  s.  61).  Where  the  crimes  charged  are 
cumidative,  he  may  be  convicted  of  any  one  of  them,  and,  in  any  case,  of  any 
separable  part  of  what  is  charged,  being  itself  a  criminal  offence  (s.  60), 
The  indictment  may  be  amended  at  any  time  prior  to  the  closing  of  the 
case  for  the  prosecution,  provided  that  the  amendment  be  not  material  to 
the  merits,  and  the  Court  be  satisfied  that  the  accused  will  not  be  pre- 
judiced (s.  70).  An  accessory  before  the  fact  is  equally  guilty  with  the 
principal,  and  it  is  not  necessary  to  charge  him  separately,  the  words  "  as 
principal  or  accessory  "  being  read  into  every  indictment.  A  list  of  docu- 
ments or  other  articles  to  be  produced  at  the  trial,  and  a  list  of  the  witnesses 
to  be  examined,  are  appended  to  the  indictment.  The  whole  is  served 
upon  the  accused.  The  productions  are  placed  in  the  hands  of  the  Sheriff 
Clerk,  where  they  are  open  to  inspection  by  the  accused  (s.  37).  A  list 
of  jurors  to  be  cited  is  also  prepared  by  the  Sheriff  Clerk,  and  this  Hst  is 
open  to  the  inspection  of  the  accused,  or  his  agent  (s.  38). 

First  Bid. — The  first  diet  takes  place  at  the  Slieriff  Court  nearest  to 
the  prison  in  which  the  accused  is  incarcerated,  or,  if  he  is  on  bail,  the 
Sheriff  Court  of  the  district  of  the  domicile  given  fur  citation  in  the  bail 
bond,  or,  in  any  other  case,  l)ef ore  the  Sheriff  in  whose  jurisdiction  the  crime 
is  said  to  have  been  in  whole  or  in  part  committed  (Criminal  Procedure  Act, 
1887,  s.  26).  At  this  diet  the  prisoner  is  called  upon  to  plead  guilty  or 
not  guilty  to  the  offence  with  which  he  is  charged. 

Plea  In  Bar. — This  is  the  proper  stage  at  which  to  take  any  plea  in  bar 
of  trial.  Such  a  plea  may  be  Pupilakity  (see).  Insanity  (see  this  article 
for  an  account  of  the  procedure  in  case  of  insanity,  either  at  the  date  of 
trial  or  at  the  date  when  the  offence  was  committed),  Presceiption  (see), 
which,  in  the  case  of  crime,  seems  to  be  a  discretionary  plea  (Macdonald, 
279),  tholccl  an  assize  (see  Pes  judicata,  and  infra,  p.  385),  no  jurisdic- 
tion (see  Jurisdiction),  or  promise  of  indemnity  Ijy  Crown  (see  Queen's 
Evidence;  and  Macdonald,  433). 

Belevancy. — This,  too,  is  the  proper  stage,  namely,  before  the  accused 
has  pled  to  the  libel,  to  take  any  objection  which  there  may  be  to  state  to 
the  relevancy  of  the  indictment.  Since  the  passing  of  the  Criminal 
Procedure  Act  of  1887,  such  objections  have  become  infrequent,  and  they 
are  now  rarely  successful.  If  the  objection  be  sustained,  the  prosecutor 
may  move  for  leave  to  desert  the  diet  pro  loco  et  tempore,  and  the  accused 
may  be  subsequently  tried  on  a  new  indictment,  the  original  warrant  of 
commitment  to  prison  still  holding.  On  the  other  hand,  if  the  prosecutor 
desert  the  diet  simpliciter,  the  accused  cannot  be  tried  again  for  tlie  same 
offence  (Macdonald,  442).  The  prosecutor  cannot  desert  the  diet  after  the 
jury  is  sworn  (ih.). 

Plea. — If  the  accused  plead  guilty  in  a  Sheriff  Court  case,  sentence  is 
forthwith  passed  upon  him ;  but  if  not  guilty,  then  the  case  is  adjourned  to 
the  second  diet,  when  the  accused  is  tried  before  the  Sheriff  and  a  jury  within 
the  jurisdiction  of  the  offence,  as  above  explained.  If  the  accused  offer  a 
modified  plea,  the  prosecutor  may  or  may  not  accept  it. 

Justiciary  Court  Cases. — The  procedure  preliminary  to  trial 
follows  the  same  order  when  the  trial  is  to  take  place  before  the  High 
Court  of  Justiciary,  with  the  following  differences : — The  immediate  conduct 
of  the  prosecution  is  in  the  hands  of  Crown  counsel.     At  the  first  diet  the 
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Sherif!"  does  not  liimself  dispose  of  any  objection  to  the  relevancy  which 
appears  to  liim  not  to  be  frivolous,  but  reserves  the  same  for  the  considera- 
tion of  tlie  High  Court,  without  recpiiring  the  accused  to  plead  to  the  libel 
(Criminal  I'rocetlure  Act,  1887,  s.  20).  If  the  panel  pleads  guilty  at  the 
first  diet,  the  plea  is  simply  recorded,  and  sentence  is  postponed  until  the 
second  diet.  In  regard  to  the  second  diet,  the  Loril  Advocate  ]Kjssesses 
the  power  to  change  the  venue.  Any  case  may  be  brought  to  Edinburgh 
for  trial,  or  taken  to  any  place  within  the  limit  of  the  circuit ;  or  if  no 
Court  be  soon  to  be  held  within  the  circuit  district,  then  to  any  place  in  an 
adjacent  circuit  district  (Crnninal  Procedure  Act,  s.  51). 

The  rules  and  arrangements  with  reference  to  the  holding  of  Circuit 
Courts  will  be  found  explaineil  under  the  article  Cihcuit  Court. 

Procedure  at  Trial. — At  the  trial  itself  the  order  of  proceedings  is  the 
same,  whether  the  case  be  before  the  Sheriff  and  a  jury,  or  before  the  High 
Court.  In  the  High  Court  of  Justiciary,  in  dillicult  and  important  cases, 
three  judges  sometimes  occupy  the  Bench,  as  in  a  trial  at  liar  in  England. 
The  Court  has  power  to  adjourn  a  trial  on  the  motion  of  either  party,  but 
the  adjournment  must  be  to  a  fixed  date  (Macdonald,  440).  The  rules  and 
practice  with  reference  to  juries,  the  summoning  of  the  jury,  the  number  of 
jurors,  special  and  common  jurors,  challenges,  the  balloting  and  swearing  of 
the  jury,  the  custody  and  enclosure  of  the  jury  during  the  trial,  outside 
commiuiication  with  jurors,  illness  or  misconduct  of  a  juror,  etc.,  will  be 
found  detailed  and  explained  in  the  article  Jury. 

The  order  of  procedure  at  a  criminal  trial  with  a  jury  is  as  follows : — 
"  The  diet  is  called  "  by  the  clerk,  a  technical  term  which  signifies  the  bring- 
ing of  the  case  under  the  jutlicial  cognisance  of  the  Court,  the  accused  being 
present.  If  it  should  happen,  however,  that  the  accused,  not  being  in 
custody,  should  not  appear,  then,  if  the  case  be  a  High  Court  one,  sentence 
of  fugitation  or  outlawry  is  passed  (see  Eugitation).  This  sentence  can- 
not be  pronounced  in  a  Sheriff  Court  case.  After  the  diet  is  called  in  a 
High  Court  case,  counsel  for  the  panel  may  make  any  objection  to  the 
relevancy  of  the  indictment,  or  state  any  plea  in  bar  of  trial  which  was 
taken  at  the  first  diet  and  has  been  reserved  for  the  consideration  of 
the  Court.  If  no  objection  be  taken,  or  if  the  objection  be  repelled, 
the  Clerk  of  Court  states  what  was  the  prisoner's  plea  at  the  first  diet; 
and  at  this  stage,  or  indeed  at  any  stage  of  the  case,  the  prisoner  may,  if  he 
please,  withdraw  his  plea  of  not  guilty.  At  this  stage,  too,  if  there  be  more 
than  one  accused,  a  motion  may  be  made  for  separation  of  trial,  which,  how- 
ever, is  very  rarely  granted.  If  the  plea  of  not  guilty  be  not  withdrawn, 
the  next  step  is  the  balloting  of  the  jury.  When  the  jury  have  been 
sworn,  the  nature  of  the  charge  is  explained  to  them.  It  is  not  now  usual 
to  hand  them  copies  of  the  indictment;  but  if  there  be  several  prisoners, 
or  the  charges  be  numerous  or  intricate,  and  there  be  no  previous  convic- 
tions charged,  then  the  jury  may  be  furnished  with  copies  of  the  indict- 
ment. It  is  not  competent,  however,  to  bring  inider  the  cognisance  of  the 
jury  in  any  form  the  fact  that  the  accused  has  been  previously  convicted, 
unless  the  accused  leads  evidence  of  his  good  character,  or  the  case  be  one 
of  those  in  which,  as  under  certain  circumstances  in  reset,  the  previous 
conviction  is  itself  competent  evidence  in  causa  (Criminal  Procedure  Act, 
1887,  s.  G7).  A  previous  conviction  libelled  in  the  charge  is  presumed  to 
be  admitted  unless  the  accused  gives  timeous  notice  to  the  prosecutor  that 
he  means  to  impugn  it,  in  which  case  it  may  be  inquii'ed  into  by  parole 
evidence  after  verdict  or  plea  (ib.  s.  66).  A  previous  conviction  of  any 
cognate  otl'ence  may  be  charged  as  an  aggravation  (ss.  63-65). 
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The  evidence  for  the  prosecution  is  next  adduced.  The  prosecutor  may 
examine  any  of  the  witnesses,  and  proceed  to  lay  before  the  jury  any  of  the 
productions  iu  his  lists,  and  he  may  have  the  accused's  declaration  read, 
but  he  cannot  examine  any  other  witnesses  or  make  any  new  production. 
The  accused  is  not  a  competent  witness,  except  in  certain  cases  where  this 
is  allowed  by  Statute ;  nor  is  the  spouse  of  an  accused  person,  unless  the 
alleged  crime  be  an  assault  upon  that  spouse.  The  rules  of  evidence  in 
criminal  trials,  however,  will  be  found  in  the  article  upon  Evidence,  and 
reference  is  made  to  that  article  and  to  the  article  Witness  for  further 
information  with  reference  to  the  admissibility  of  witnesses. 

When  the  evidence  for  the  prosecution  is  closed,  the  prisoner  has  an 
opportunity  of  leading  evidence  in  his  own  defence.  Tlie  only  limits  upon 
this  riglit  are  as  follows : — Notice  of  any  special  defence,  such  as  Alibi  or 
Self-Defence,  must  be  given  to  the  prosecutor  at  the  first  diet,  or,  if  a  special 
reason  be  shown  to  the  satisfaction  of  the  Court  for  not  having  given  it 
then,  it  must  be  given  within  two  clear  days  before  the  second  diet.  A  list 
of  witnesses  and  productions  for  the  defence  other  than  those  in  the 
prosecutor's  list  must  be  given  to  the  prosecutor  at  least  three  clear  days 
before  the  trial,  unless  some  good  cause  be  shown  for  failure,  in  which  case 
the  Court  may  order  the  adjournment  or  postponement  of  the  trial,  so  that 
the  prosecutor  may  not  be  prejudiced  by  tlie  want  of  notice  (Criminal 
Procedure  Act,  1887,  s.  3G). 

The  prosecutor  is  not  allowed  any  proof  in  replication.  This  is  a  defect 
in  our  system  of  procedure.  The  prosecutor's  list  of  witnesses  is  closed 
long  before  he  receives  notice  of  a  special  defence  or  any  list  of  the 
defender's  witnesses.  The  defence  may  be  a  complete  concoction,  and  the 
prosecutor  may  possess  ample  evidence  to  prove  this,  yet  he  is  not  allowed 
to  do  so,  unless  it  happens  that  tlie  witnesses  who  can  expose  it  are  in  his 
own  list,  and  he  is  able  to  anticipate  it  wlien  examining  them. 

When  the  evidence,  if  any,  for  the  accused  has  been  adduced,  the 
counsel  for  the  parties  may  address  the  jury,  the  prosecutor  speaking  first, 
and  not  having,  as  in  England,  any  right  of  reply. 

Verdict. — Thereafter  the  judge  sums  up,  and  the  jury,  after  retiring,  or 
without  retiring,  return  their  verdict,  which  may  be  either  unanimous  or  by 
a  majority.  The  jury  may  return  a  Special  Verdict  (see  Verdict),  but  this  is 
rarely  done,  and  in  practice  tlie  verdict  is  almost  invariably  one  of  three — 
"  Guilty,"  "  Not  Proven,"  or  "  Not  Guilty."  Both  the  latter  are  verdicts  of 
acquittal ;  and  if  either  be  returned,  the  panel  is  assoilzied  and  dismissed 
from  the  bar.  It  is  beyond  the  province  of  this  article  to  discuss  the 
propriety  of  the  practice  (the  origin  of  which  is  accidental),  which  allows 
alternative  verdicts  of  acquittal.  It  may  be  pointed  out,  however,  that  on 
the  one  hand  it  is  urged  that  it  is  unfair  to  leave  a  slur  upon  a  man  who  is 
not  proved  to  be  guilty,  as  is  done  by  the  verdict  of  "Kot  Proven."  On 
the  other  hand,  the  verdict  is  defended  as  favourable  to  the  accused,  some 
jurors  being  willing  to  take  tins  middle  course  who  would  hesitate  to 
return  a  verdict  of  not  guilty  ;  and  further,  under  our  system  "  Not  Guilty  " 
means  not  'jv/dty,  and  the  possibility  of  a  less  favourable  verdict  enables 
a  really  innocent  man  to  ol)tain  a  verdict  which  clears  him  of  suspicion. 

Sentence. — If  tlie  verdict  be  one  of  guilty,  sentence  follows  on  the 
motion  of  the  prosecutor.  The  ])rosecutor  must  move  for  it,  and  it  is  in  his 
absolute  discretion  to  do  so  or  not.  If  he  refrain,  the  Court  have  no  power 
to  pass  sentence  on  their  own  initiative,  and  the  panel  is  dismissed  from 
the  bar.  Apart  from  this,  the  only  possible  interposition  between  verdict 
and   sentence  is  a  motion   in   arrest   of  judgment — a   rare  but  competent 
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proceeding.  The  grounds  of  such  a  motion  may  be  some  irreguhirity  or 
misconduct  on  the  part  of  the  jury,  such  as  dispersing  during  an  adjourn- 
ment, not  discovered  by  the  accused  until  after  the  verdict,  or  some 
inconsequence  in  tlie  verdict,  or  defect  of  jurisdiction  in  the  Court,  or  the 
state,  mental  nr  physical,  of  the  accused  (Macdonald,  512).  The  sentence 
is  discretionary,  subject  to  these  qualifications:  (1)  In  the  Sheriff  Court  the 
limit  is  two  years'  imprisonment.  (2)  Tljc  power  of  the  Court  to  inllict 
any  sentence  (not  lacing  the  cast'  (if  a  juvenile  oHeuder)  other  than  caution, 
tine,  imprisonment  witli  or  without  hard  labour  or  solitary  confinement, 
penal  servitude,  police  supervision,  or  ileath,  is  probably  obsolete.  (3)  For 
murder,  tlii^  deatli  sentence  must  be  pronounced ;  also  for  certain  offences 
against  the  Act  10  Geo.  iv.  c.  38,  unless  the  jnosecutor  restrict  the  pains  of 
law,  but  for  no  other  offence  is  this  sentence  now  competent  except  for 
treason  (Criminal  Procedure  Act,  1887,  ss.  56,  75).  (4)  In  the  case  of  certain 
statutory  offences,  the  Statute  contains  directions  as  to  the  punishment  to 
be  inflicted.  (5)  Constant  practice  forliids  the  infliction  of  any  sentence 
short  of  penal  servitude  for  a  completed  rape  committed  by  a  person  of 
full  age  and  full  mental  capacity.  Imprisonment  is  never  inflicted  for 
a  longer  period  than  two  years,  and  penal  servitude  cannot  be  imposed  for 
a  period  of  less  than  three  years. 

Sentence  in  the  High  Court  of  Justiciary  is  final.  There  is  no  form  of 
review.  This  rule  applies  to  all  the  procedure  of  the  Court,  to  interlocutory 
judgments,  as  well  as  to  sentences.  The  judge,  however,  who  is  trying  a 
case,  if  any  point  of  novelty  or  difficulty  should  arise,  may  "  certify  "  the  case 
for  the  consideration  and  decision  of  the  High  Court  of  Justiciary,  in  which 
Court  it  is  generally  heard  before  either  three  or  seven  judges,  according  to 
its  importance  or  delicacy.  Such  certification  has  the  effect  of  staying 
further  procedure.  A  judge  cannot,  as  in  England,  proceed  with  the  trial, 
reserving  a  point  for  the  opinion  of  the  Court.  "When  the  trial  has  been 
before  the  Sheriff  and  jury,  there  is  no  appeal;  but  if  a  conviction  has 
followed,  the  sentence  may  be  reviewed  before  the  High  Court  of  Justiciary 
in  a  process  of  suspension  and  liberation.  In  such  a  process  it  is  not  com- 
petent to  examine  the  evidence  or  review  the  findings  of  the  jury  on  the 
facts.  On  that  matter  the  jury  are  final.  Nor  is  alleged  error  of  law  in 
the  judge's  charge  a  valid  plea  for  suspension  of  the  sentence.  The  grounds 
of  review  are:  (1)  irrelevancy  of  the  indictment;  (2)  oppression;  (3) 
irregularity  of  procedure.     See  Suspension  and  Libekation. 

It  is  a  fundamental  principle  of  the  criminal  law  of  Scotland  that  an 
accused  person  cannot  be  tried  again  upon  a  charge  on  which  he  has 
already  been  trietl,  or  upon  another  charge  based  upon  the  same  facts. 
He  has  "  tholcd  an  assize."  Two  qualifications  have  been  recognised  to 
this  rule.  Where  what  was  thought  to  be  a  trilling  assault  leads  to  fatal 
result,  it  does  not  bar  a  charge  of  murder  or  of  culpable  homicide  that 
the  accused  was  tried  summarily  for  the  assault.  Again,  where  a  trial 
breaks  down  or  miscarries  by  misadventure  for  which  the  prosecutor  is  not 
responsil)le, — for  example,  by  the  illness  of  a  juryman  or  of  the  accused, — 
the  plea  wdl  not  be  sustained  (Macdonald,  432-3). 

[Hume,  Commentaries;  Alison,  Criminal  Law,  ]\Iacdonald,  Criminal 
Law;  Macdonald,  Criminal  Procedure  Act  Handhoolc;  Moncreiff  on 
Review.'] 

II.  Summary. 

The  full  signification  of  the  term  "  summary  jurisdiction  "  cannot  be 
expressed  in  a  definition.     It  may  be  said  to  mean,  however,  in  Scottish 
VOL.  III.  25 
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practice,  that  species  of  jurisdiction  in  which  proceedings  for  the  trial  pi  an 
offence,  or  recovery  of  a  penalty,  are  instituted  by  way  of  complaint  in  an 
inferior  Court,  and  tried  without  the  aid  of  a  jury.  The  provisions  of  the 
Sunimarv  Jurisdiction  (Scotland)  Acts,  18G4  and  1881  (27  &  28  Yict.  c.  53, 
and  44  &  45  Vict.  c.  33),  and  the  Criminal  Procedure  (Scotland)  Act,  1887 
(50  &  51  Vict.  c.  35),  ss.  4  to  15,  58  to  71,  and  Schedule  A,  are  applicable 
to  all  such  proceedings ;  but  it  is  in  the  option  of  the  prosecutor  in  com- 
plaints under  the  Tweed  Fisheries  Acts,  and  in  police  prosecutions  under 
general  or  local  Police  Acts,  to  use  either  the  forms  prescribed  by  those 
special  Acts,  or  the  forms  provided  by  the  Summary  Jurisdiction  Acts 
(44  &  45  Yict.  c.  33,  s.  3).  This  article  treats  only  of  prosecution  under 
the  provisions  of  the  latter  Acts.  See  Tweed  Fisheries  Acts  and  Police 
Prosecution. 

\.  Jurisdiction. — Under  the  Summary  Jurisdiction  Acts,  the  jurisdiction 
is  deemed  to  be  of  a  criminal  nature,  not  only  in  prosecutions  for  crimes  and 
offences  at  common  law,  but  also  in  proceedings  by  virtue  of  Acts  of  Parlia- 
ment, where,  in  pursuance  of,  or  as  part  of,  a  judgment  upon  a  complaint,  a 
Sheriff,  Justice  of  the  Peace,  or  Burgh  Magistrate  is  required  or  authorised 
either  to  pronounce  sentence  of  imprisonment  against  the  respondent,  or  to 
grant  warrant  for  his  imprisonment  for  a  period  limited  to  a  certain  time, 
in  default  of  payment  or  recovery  of  a  penalty  or  expenses,  or  in  case  of 
disobedience  to  an  order  of  the  Court.  It  is  deemed  to  be  of  a  civil  nature 
in  all  other  proceedings  instituted  by  way  of  complaint  under  the  authority 
of  an  Act  of  Parliament  (27  &  28  Yict.  c.  53,  s.  28).  These  provisions  do 
not  affect  the  right  of  any  party  to  such  proceedings  to  be  examined  as  a 
witness  therein  (ib.).  The  Statutes  confer  upon  the  inferior  Courts  no  more 
extensive  jurisdiction  than  is  vested  in  them  at  common  law  or  by  Act  of 
Parliament  (ih.  s.  27).  In  determining  the  bounds  of  that  jurisdiction,  the 
principal  factors  to  be  considered  (subject  to  the  ordinary  rules  of  law)  are : 
(1)  court,  (2)  territory,  (3)  gravity  of  offence,  (4)  statutory  direction,  and 
(5)  statutory  limitation. 

(1)  Court. — The  Summary  Jurisdiction  Acts  apply  to  certain  proceedings 
(see  3  and  4,  ivfra)  in  the  following  inferior  Courts  in  Scotland  :  (a)  Sheriff"; 
(h)  Burgh ;  (c)  Justice  of  Peace  for  County  or  City,  whether  in  Quarter  or 
Petty  Sessions;  (d)  Police  (having  jurisdiction);  and  {<■)  Sheriff,  Burgh 
Magistrate,  or  Justice  of  Peace  exercising  jurisdiction  under  the  authority 
of  an  Act  of  Parliament  (ib.  s.  2).  The  statutory  forms  may,  in  certain 
cases,  be  varied  and  adopted  in  proceedings  before  Police  Courts  (ib.^  s.  26). 

(2)  Territory/. — In  addition  to  the  territorial  jurisdiction  vested  in  these 
several  Courts  at  common  law  or  by  Statute,  an  offender  may  be  tried  under 
the  Summary  Jurisdiction  Acts  by  any  one  of  two  or  more  of  them  where : 
(a)  the  offence  is  committed  in  a  harbour,  river,  arm  of  the  sea,  tidal  or 
other  water,  which  runs  between  or  forms  the  boundary  of  the  jurisdiction 
of  two  or  more  Courts ;  (b)  the  offence  is  committed  on  the  boundary,  or 
within  500  yards  of  the  boundary,  of  the  jurisdiction  of  two  or  more  Courts  ; 
(c)  the  offence  is  begun  within  the  jurisdiction  of  one  Court  and  completed 
within  that  of  another ;  (d)  the  offence  is  committed  on  any  person  or  in 
respect  of  any  property,  in  a  vehicle  employed  in  a  journey,  or  on  board  a 
vessel  employed  in  a  navigable  river,  lake,  canal,  or  inland  navigation,  which 
passes  in  the  course  of  its  journey  or  voyage  through  the  jurisdiction  of 
more  than  one  Court ;  and  (e)  the  offence  is  committed  in  like  manner  in  a 
vehicle  or  vessel,  which  x^asses  in  the  course  of  its  journey  or  voyage  along 
a  highway,  road,  river,  lake,  canal,  or  inland  navigation,  of  which  the  side, 
bank,  centre,  or  other  part  is  the  boundary  of  the  jurisdiction  of  two  or 
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more  Courts.  The  offence  is  dealt  with,  heard,  and  determined  as  if  it  had 
been  wholly  committed  within  the  jurisdiction  of  the  Court  in  which  it  is 
tried  (U  &  45  Vict.  c.  33,  s.  10). 

(3)  Gravity  of  Offence. — In  a  complaint  which  charges  a  crime  or  offence 
at  common  law,  or  a  contravention  of  an  Act  of  rarliament  that  does  not 
prescnhe  a  particular  mode  of  prosecution,  the  test  of  jurisdiction  is  the 
gravity  of  the  offence  measured  by  the  degree  of  punishment,  or  amount  of 
penalty,  appropriate  to  it.  The  Summary  Jurisdiction  Acts  apply  in  such 
cases :  (a)  in  the  Sheriff  Court,  when  the  offence  charged  is  adequately  met 
by  a  maximum  punishment  of  imprisonment  not  exceeding  sixty  days,  or  a 
fine  of  £10  exclusive  of  expenses,  and,  when  necessary,  an  order  to  find 
security  for  good  behaviour  for  six  months  under  a  penalty  of  £20  (9  Ge(j. 
IV.  c.  29,  s.  19 ;  11  Geo.  iv.  and  1  Will.  iv.  c.  37,  ss.  4  and  5 ;  27  &  28  Vict. 
c.  53,  s.  3) ;  (b)  in  the  Sheriff  Court,  when  the  statutory  penalty  sought  to 
be  recovered  does  not  exceed  £12  exclusive  of  expenses  and  any  additional 
forfeiture  (7  Will.  iv.  and  1  Vict.  c.  41 ;  16  &  17  Vict.  c.  80,  s.  26 ;  27  &  28 
Vict.  c.  53,  s.  3 ;  44  &  45  Vict.  c.  33,  s.  3) ;  (c)  in  the  Justice  of  Peace  Court 
or  Biirgh  Magistrates'  Court,  when  the  offence  charged  is  adecjuately  met  by 
a  maximum  punishment  of  imprisonment  not  exceeding  thirty  days,  or  a 
fine  of  £5  exclusive  of  expenses,  and,  when  necessary,  an  order  to  find 
security  for  good  l)ehaviour  for  three  months  under  a  penalty  of  £10  (19  & 
20  Vict.  c.  48,  s.  1,  partially  repealed  by  Statute  Law  Eevision  Act,  1892; 
27  &  28  Vict.  c.  53,  s.  3) ;  and  {d)  in  any  of  these  Courts  when  the  prose- 
cutor restricts  the  statutory  punishment  to  the  competent  degree,  provided 
that  the  appropriate  punishment  for  the  offence,  recognised  at  common  law 
or  fixed  l)y  Statute,  is  not  so  high  as  to  absolutely  exclude  summary  juris- 
diction (r«//Mc,  1865,  5  Irv.  192:  Chisholm,  1871,  2  Coup.  49:  Clark,  etc., 
1886,  1  White,  191). 

(4)  Statutory  Direction. — In  a  complaint  which  charges  a  contravention 
of  an  Act  of  Parliament  that  7J?Tsm&cs  a  particular  mode  of  prosecution,  the 
test  of  jurisdiction  is  the  statutory  direction,  irrespective  of  the  degree  of 
punishment  or  amount  of  penalty.  The  Summary  Jurisdiction  Acts  apply  in 
such  circumstances  in  the  Courts  of  Sheriffs,  Justices  of  the  Peace,  and  Burgh 
Magistrates  :  {a)  in  proceedings  for  the  prosecution  of  a  person  charged  with  a 
statutory  offence,  for  which  the  offender  is  liable  under  the  Statute  to  punish- 
ment on  summary  conviction  before  any  of  these  Courts  (27  &  28  Vict.  c.  53, 
s.  3  ;  44  &  45  Vict.  c.  33,  s.  3) ;  (l))  in  proceedings  for  the  recovery  of  a  statu- 
tory penalty,  and  any  additional  forfeiture,  directed  ])y  the  Statute  to  be 
recovered  by  summary  complaint  or  information,  or  by  poindmg,  distress 
and  sale,  or  other  summary  process  or  diligence,  before  any  of  these  Courts 
{lb.) ;  (c)  in  proceedings  for  the  prosecution  of  a  statutory  offence,  or  for  the 
recovery  of  a  statutory  penalty,  and  any  additional  forfeiture,  directed  by 
the  Statute  to  be  taken  summarily,  or  to  be  prosecuted  or  recovered  under 
the  Summary  Jurisdiction  Acts  {ih.):  (d)  in  proceedings  of  a  similar  kind 
directed  bv  the  Statute  to  be  taken  before  a  Court  of  summarv  iurisdiction 
or  before  a  C<iurt  (e.g.  Justices  of  the  Peace)  whose  jurisdiction  is  exclusively 
of  a  summary  nature  {Lamb,  1892,  3  White,  261);  (c)  in  proceedings  for 
the  trial  of  a  Post- Office  offence,  either  directed  by  the  Act  to  be  tried 
summarily,  or  for  which  the  statutory  penalty  does  not  exceed  £20  (47  & 
48  Vict.  c.  76,  s.  12):  (/)  in  Pevenue  or  Customs  prosecutions  directed  by 
Statute  to  be  tried  summarily  (44  &  45  Vict.  c.  33,  s.  11);  (g)  in  prosecu- 
tions under  the  Salmon  Fisheries  (Scotland)  Act,  1868,  ss.  23  and  24,  and 
in  all  similar  cases,  when,  in  addition  to  a  penalty,  a  forfeiture  is  provided 
by  Statute  {ib.  s.  3) ;  and  (]i)  at  the  complainer's  option,  in  prosecutions 
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under  the  Tweed  Fisheries  Acts,  and  in  police  prosecutions  under  general 
or  local  Police  Acts  (ib.).  But  the  provisions  of  the  Summary  Jurisdiction 
Acts  do  7iot  extend  to :  (a)  a  warrant  or  order  for  the  removal  of  a  poor 
person  who  has  become  chargeable  to  a  parish  (27  &  28  Vict.  c.  53,  s.  25); 
(b)  a  complaint  for  the  recovery  of  a  rate,  tax,  or  impost  (ib.) ;  and  (c)  a 
complaint  for  the  contravention  of  a  Statute  which  does  not  authorise 
summary  procedure,  and  prescribes  punishments  totally  different  in 
character  from  those  comprehended  under  the  Summary  Jurisdiction  Acts 
{Bute,  1870,  1  Coup.  495  ;  Kicol,  1887,  1  White,  41 G).  A  statutory  penalty 
or  forfeiture  may  be  recovered  either  by  summary  procedure  or  by  ordinary 
action  in  the  Court  of  Session  or  Sheriff  Court,  but  not  in  the  Sherifi"s 
Small  Debt  Court  (27  &  28  Vict.  c.  53,  s.  27). 

(5)  Statutonj  Limitation. — The  Court  has  no  jurisdiction  in  a  complaint 
for  a  statutory  contravention,  unless  it  has  been  instituted  within  the  time 
specially  limited  by  the  Act  contravened,  or,  if  there  is  no  such  special 
limitation,  within  six  months  from  the  time  when  the  matter  of  such  com- 
plaint arose  (27  &  28  Vict.  c.  53,  s.  24;  Laidlcnu,  186G,  5  Irv.  343; 
Farquharson,  1886,  1  White,  26  ;  Farquharson,  1894,  1  Adam,  405).  If  an 
Act,  in  creating  an  offence,  directs  that  a  certain  period  is  to  elapse  befope 
prosecution  of  an  oflender,  a  complaint  must  not  be  instituted  before  the 
expiry  of  the  statutory  period  {Hazzard,  1873,  2  Coup.  383). 

II.  Institution  of  Proceedings. — All  proceedings  under  the  Sum- 
mary Jurisdiction  Acts  are  instituted  by  way  of  complaint  (27  &  28  Vict. 
c.  53  s.  4).  The  person  at  whose  instance  a  complaint  is  instituted 
is  termed  "  the  complainer,"  and  the  person  who  has  to  answer  to 
it,  "the  respondent."  See  Complaint,  Summary.  In  prosecutions  under 
a  few  Statutes  it  is  necessary  that  a  complaint  shall  be  made  upon  oath  of 
the  complainer  or  of  a  credible  witness.  The  Game  (Scotland)  Act,  1832, 
s.  11,  although  in  this  respect  repealed  by  the  Statute  Law  Ee vision  Act, 
1891,  is  the  most  familiar  example  of  such  re(|uirenient.  An  oath  is  indis- 
pensable when  required  by  Statute,  and  has  to  be  emitted  by  the  prescribed 
person  {MNeil,  1842,  1  Broun,  454;  Smith,  1848,  Ark.  508  ;  Sivq^son,  1851, 
54  Sc.  Jur.  141 ;  Morris,  etc.,  1867,  5  Irv.  529).  The  form  is  statutory  (27  & 
28  Vict.  c.  53,  s.  4,  and  Sched.  B).  The  oath  may  l^e  sworn  before  a  Justice 
of  the  Peace  or  Burgh  Magistrate,  although  the  prosecution  is  to  be  before 
the  Sheriff  (44  &  45  Vict.  c.  33,  s.  9  (2)).  The  complainer,  when  his  complaint 
is  duly  completed,  lodges  it  with  the  Clerk  of  the  Court  to  which  it  is 
addressed.  The  Clerk  obtains  the  appropriate  deliverance  (27  &  28  Vict. 
c.  53,  s.  6).  Where  the  complaint  prays  for  a  warrant  of  apprehension, 
the  Court  may  in  its  discretion  grant  a  warrant  for  citation  {ib.).  A 
warrant  to  search  for,  seize,  remove,  and  secure  all  goods,  documents,  and 
other  articles  mentioned  or  referred  to  in  the  complaint,  or  to  sell  game  or 
perishable  goods  seized  and  detained,  may  be  added,  when  competent  and 
prayed  for  {ib).  A  warrant  to  apprehend  or  to  cite  may  be  signed  by  one 
Justice  of  the  Peace,  although  the  matter  is  cognisable  by  two  or  more,  and 
such  Justice  need  not  be  present  at  the  hearing  of  the  complaint  {ib.  s.  21). 
See  Apprehension  of  a  Criminal  and  Citation  on  Summary  Complaint. 
Warrant  to  cite  witnesses  and  havers  for  both  complainer  and  respondent 
is  included  in  the  deliverance  {ib.  s.  6  ;  Cockburn,  1854,  1  Irv.  492).  Wit- 
nesses should,  if  possible,  be  cited  at  least  forty-eight  hours  before  the 
hearing.  The  form  of  citation  is  statutory  (27  &  28  Vict.  c.  53,  s.  8,  and  Sched. 
F  (2)),  and  the  execution  may  be  adapted  from  the  style  given  for  citation 
of  the  respondent.  If  the  Court  is  satisfied  by  evidence  on  oath  that  it  is 
probable  that  a  material  witness  will  not  attend  without  compulsion,  it 


CKIMINAL  riiOSECUTION  389 

luiiy  issue  a  warrant  in  the  first  instance  to  apprehend  and  detain  him 
{lb.  s.  10,  and  Sched.  E  (1)).  Tiie  statutory  schedule  is  limited  to  the  case 
of  a  witness  for  the  prosecution. 

III.  Hearing  and  Judgment. — The  procedure  at  the  hearing  of  a 
complaint  is  explained  in  this  division  under  reference  to  division  IV.    The 
trial  must  be  open  to  the  public  {Fimiie,  1850,  1  J.  Shaw,  068).     If  neither 
cumplainer  nor  res})ondent  appears,  the  cumplaint  is  dismissed.     The  com- 
plainer  must  be  either  personally  present  or  competently  represented, — a 
public  prosecutor  by  his  duly  authorised  depute,  and  a  private  prosecutor 
by  the  law  agent  who  signed  his  complaint  (44  &  45  Vict.  c.  o'i,  s.  9  (1)). 
If  the   resp(jndent  fails  to  appear,  the  Court,  upon  proof  that  he  has  been 
duly  cited,  may  :  («)  issue  a  warrant  in  the  second  instance  for  his  apprehen- 
sion (27  &  28  A^ict.  c.  53,  s.  7,  and  Sched.  D  (2)  )  ;  or  {h)  adjourn  the  hearing  to 
a  future  date,  appointing  in  its  discretion  intimation  to  him  {ih.  and  Sched.  H 
(1) ) ;    or  (c)  in  a   statutory  cliarge,  where  the  complaint  concludes  for  a 
pecuniary  penalty  only  in  the  first  instance,  or  where  the  Act  founded  on 
authorises  procedure  without  the  presence  of  the  respondent,  proceed  to 
hear  and  dispose  of  the  complaint  in  his  absence,  without  adjourning  {ih.  and 
Sched.  I  (2) ).    In  adopting  this  last  alternative,  the  Court  cannot  pronomice 
judgment  against  the  respondent  until  the  complahit  has  been  established 
to  its  satisfaction  by  competent  evidence,  unless  conviction  in  default  of 
appearance   is   authorised   by    the   Act   contravened   {ih.   s.    15).     If  the 
respondent  is  present,  the  substance  of  the  complaint  is  read  to  him,  and  he 
is  retiuired  to  plead  {ih.  s.  14).     Before  pleading  he  may  state  objections  to 
the  competency  or  relevancy  of  the  complaint  or  proceedings  {ih.  s.  14 ; 
Sangstcr,  etc.,  1896,  4  S.  L.  T.  No.  209),  and,  if  apprehended,  may  require 
an  adjournment,  as  explained  in  division  IV.  (1)  iyifra  {ih.   s.   11).      He 
may   also   intimate   pleas   in  bar  of  trial  (see  Bar  of   Tkial,  Plea  in), 
or   make   preliminary  motions  {e.g.   separation   of   charges,   separation  of 
trials,  etc.);    but   he  is   not   bound  to  give   notice   of   a   special  defence 
{Howman,  1891,  3  White,  57).      Should  he  state  no  objections  or  pleas 
and  require   no  adjournment,  or  if   the  objections  stated  are  repelled  or 
obviated  by  amendment  or  adjournment,  or  after  an  adjournment,  when  one 
has  been  allowed, — his  plea  (if  any)  is  recorded  (27  &  28  Vict.  c.  53,  s.  14). 
If  "  guilty,"  the  plea  is  signed  by  him,  or,  when  he  cannot  write,  by  the 
judge  or  Clerk  of  Court  {ih.).     When  he  refuses  to  plead,  or  pleads  am- 
bi.i;uously,  a  plea  of  "  not  guilty  "  is  recorded.     On  a  plea  of  guilty,  the 
Court   may  hear   a   statement   in  mitigation   of  sentence,  and  pronounce 
judgment  {ih.).     If  the  plea  is  "  not  guilty,"  the  Statute  requires  no  authen- 
tication of  it,  and  the  complainer  may  proceed  to  establish  his  complaint  by 
such    evidence  as  is  competent,   the  respondent,  if  he  thinks  fit,  leading 
evidence  in  exculpation  {ih.).     The  ordinary  rules  of  law  govern  the  proof. 
Each  party,  after  adducing   evidence,  declares  his  case  closed.     At    the 
conclusion  of  the  whole,  each  may  address  the  Court,  the  respondent  or  his 
agent  being  the  last  speaker  (Scots  Act,  1G72,  c.  10,  J.  C.  Eeg.  10  ;   Watson, 
etc.,  1878,  4  Coup.  07).     While  the  hearing  progresses,  the  Clerk  of  Court 
records  the  proceedings  upon  the  complaint,  and,  if  necessary,  additional 
sheets  attached  to  it.     This  record  may  be  in  writing,  or  printed,  or  partly 
written  and  partly  printed  (27  &  28  Vict.  c.  53,  s.  17).     It  must  set  forth 
truly  what  took  place  at  the  trial  {Gachie,  1890,  4  S.  L.  T.  No.  159),  and  in 
particular  :  {a)  the  respondent's  plea  (if  any)  ;  {h)  the  names  of  the  witnesses 
actually  examined   by  both  parties  ;   and  (c)  a  note  of  any  documentary 
evidence  that  may  be  put  in  (27  &  28  Vict.  c.  53,  s.  16,  and  Sched.  I). 
When  an  extract  of  a  previous  conviction  of  the  respondent  is  produced,  the 
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contents  are  noted  in  the  record  (50  &  51  Vict.  c.  35,  s.  67).  Preliminary 
objections  and  motions,  objections  to  the  admission  of  evidence  and  to 
questions  put  to  witnesses,  with  the  manner  in  which  these  are  disposed  of 
and  the  grounds  of  their  disposal,  and  the  names  of  any  witnesses  tendered 
for  examination  and  refused  by  the  Court, — may,  on  the  re({uisition  of 
either  party,  be  entered  in  the  record,  such  entry  being  authenticated  by 
the  signature  of  the  judge  or  the  Clerk  of  Court  (38  &  39  Vict.  c.  62,  s.  6 ; 
44  &  45  Vict.  c.  33,  s.  3).  It  is  not  necessary  to  keep  any  record  of  the 
evidence  adduced,  except  so  far  as  may  be  required  by  the  Act  conferring 
jurisdiction  in  the  matter  of  prosecution,  or  by  the  Act  38  &  39  Vict.  c.  62, 
s.  6,  above  mentioned  (27  &  28  Vict.  c.  53,  s.  16 ;  44  &  45  Vict.  c.  33,  s.  3  ; 
Penman,  1845,  2  Broun,  586  :  Gardner,  1865,  5  Irv.  13  ;  Halliday,  1867, 
5  Irv.  382  ;  Anderson,  etc.,  1868,  1  Coup.  18  ;  Bute,  etc.,  1870,  1  Coup.  495). 
The  following  is  an  example  of  the  record : — 

At  Inverness,  the  seventh  day  of  August  eighteen  hundred  and  ninety-six  years,  in 
the  presence  of  C  D.,  Esquire,  Sheriff-Substitute  of  Inverness-shire,  appeared  Peter 
Gow  complained  against,  along  with  E.  F.,  solicitor,  Inverness,  as  his  agent,  who 
objected  to  the  rele\ancy  of  the  complaint  on  the  ground  that  it  did  not  specify  the 
lands  upon  which  the  respondent  was  alleged  to  have  gone  in  pursuit  of  game  ;  but  the 
Sheritt'-Substitute  repelled  the  objection  in  respect  that  such  sj^ecification  was  not 
required  by  the  Statute  libelled  ;  and  the  complaint  Ijeing  thereafter  read  over  to  the 
said  Peter  Gow,  he  answers  that  he  is  not  guilty.  C.  D. 

Inverness,  Ith  AvrjvM  1896. — The  Sheriff-Substitute  adjourns  the  diet  to  the  eleA^entli 
day  of  August  current,  and  appoints  the  said  Peter  Gow  to  appear  personally  on  that 
day,  at  eleven  o'clock  forenoon.  G.  D. 

At  Inverness,  the  eleventh  day  of  August  eighteen  hundred  and  ninety-six  years,  in 
the  presence  of  C.  D.,  Esquire,  Sherift'-Substitute  of  Inverness-shire,  appeared  Peter  Gow 
complained  against,  along  with  the  said  E.  F.  as  his  agent ;  and,  being  again  interrogated, 
he  answers  that  he  is  not  guilty.  The  witnesses  after  named  were  examined  in  support 
of  the  complaint,  videlicet  :  Alexander  Eraser,  police  constable,  Inverness  ;  William 
Fergiison,  jjolice  constable,  Inverness  ;  and  Algernon  Lyon,  game  dealer,  In\'erness.  The 
document  after  mentioned  was  produced  in  evidence  by  the  complainer,  videlicet  : 
Letter  written  by  the  said  Peter  Gow  to  the  said  Algernon  Lyon,  dated  31st  July  1896. 
And  the  witnesses  after  named  were  examined  in  exculi:)Htion,  videlicet  :  Thomas 
Haggerty,  labourer,  157  Napier  Street,  Inverness;  and  Angus  Grant,  mason,  159  Napier 
Street,  Inverness.  C.  D. 

The  evidence  and  addresses  (if  any)  having  been  concluded,  the  Court  pro- 
nounces judgment  at  the  same  or  an  adjourned  diet  (27  &  28  Vict.  c.  53, 
8.  14).  Except  in  those  cases  where  procedure  in  absence  is  competent 
under  a  special  Statute,  judgment  must  be  pronounced  in  open  Court,  and 
in  presence  of  the  respondent  {ih. ;  M'Alister,  1812,  16  F.  C.  No.  2  App.); 
but  if  this  has  been  done,  and  a  short  interlocutor  signed,  the  formal  con- 
viction may  be  drawn  up  afterwards  in  his  absence  {Hume,  1846,  Ark.  88). 
In  the  Justice  of  Peace  Court,  when  a  case  is  cognisable  by  two  or  more 
Justices,  and  there  is  an  equal  division  of  opinion  among  the  Justices 
present,  the  complaint  is  held  to  be  not  proved,  and  judgment  is  given 
for    the    respondent    (27    &    28   Vict.    c.    53,   s.    21).  '   See    CONVlCTiox, 

SUMMAIIY. 

IV.  Incidental  Procedure. — Tlie  general  procedure  having  been 
described  in  the  preceding  division,  incidental  details  will  now  be  more 
fully  explained : — 

(1)  Preliminary  Motions  and  Objections. — A  respondent,  brought  before 
the  Court  by  a  warrant  of  apprehension,  is  entitled  to  require  a  copy  of  the 
complaint,  and  also  that  the  hearing  shall  be  adjourned  for  not  less  than 
forty-eight  hours.     Such  requisition  must  be  complied  with  if  it  is  made 
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before  the  exainination  of  a  witness  on  the  merits  has  commenced,  and  if  a 
copy  of  the  complaint  has  not  been  delivered  to  the  respondent  personally 
at  least  fuity-eight  hours  before  tlie  hearing  (27  &  28  Vict.  c.  53,  8.  11,  ami 
Sched.  H,  No.  1).  The  Court,  instead  of  ordaining  him  to  find  security  to 
appear,  may  appoint  him  to  attend  the  adjuurned  diet  under  a  suitable 
penalty  (44  cK:  45  Vict.  c.  33,  s.  9  (3) ).  It  is  the  duty  of  the  judge  to 
inform  the  respondent  of  this  right  when  the  latter  is  a  child,  or  an 
illiterate  person,  is  charged  with  a  serious  crime,  or  pleads  not  guilty  and 
asks  delay  (/^t,  1885,  5  Coup.  G:;i  ;  Grant,  1889,  2  White,  2G1  ;  danlincr, 
1890,  2  White,  474;  Boyce,  1891,  3  White,  73).  Fur  the  usual  preliminary 
objections  and  motions,  see  supra,  p.  382.  No  objection  to  the  complaint 
can  be  allowed  by  the  Court  for  any  alleged  defect  therein  in  substance 
or  in  form,  or  for  any  variance  between  the  complaint  and  the  evidence 
adduced  on  the  part  of  the  prosecutor,  not  changing  the  character  of 
the  offence  charged  (27  &  28  Vict.  c.  53,  s.  5);  but  if  a  complaint  is 
irrelevant  at  common  law,  or  under  the  Statute  upon  which  it  is  founded, 
the  Court  has  no  jurisdiction  to  try  it,  and  the  proceedings  are  bad 
ah  initio  (Buist,  1865,  5  Irv.  210;  Croslic,  18GG,  4  M.  803;  Hcndrij, 
1889,  2  AVhite,  380  ;  Hastie,  1894,  1  Adam,  505).  llelevancy  can  only  be 
argued  u})on  the  terms  of  the  complaint  as  instituted  {Hov:man,  1891, 
2  White,  617). 

(2)  Amendment  of  Complaint. — If  an  objection  is  taken  to  the  complaint 
in  respect  uf  a  defect  therein  in  substance  or  in  form,  or  of  any  variance 
between  it  and  the  evidence  adduced,  which  neither  changes  the  character 
of  the  offence  nor  appears  to  the  Court  to  have  deceived  or  misled  the 
respondent,  the  objection  must  be  repelled  (27  &  28  Vict.  c.  53,  s.  5).  If, 
however,  the  defect  or  variance  appears  to  the  Court  to  be  such  that  the 
respondent  has  been  thereby  deceived  or  misled,  the  Court  may  adjourn  the 
hearing,  and  at  the  same  time,  or  at  any  stage  of  the  proceedings,  direct 
such  amendment  to  be  made  upon  the  complaint  as  may  be  requisite  {ih.). 
No  amendment  can  be  made  which  either  changes  the  character  of  the 
offence  charged  {ih.) ;  or  obviates  objections  to  the  competency  or  relevancy 
of  the  complaint  or  proceedings,  which  would  render  the  former  radically 
defective  and  the  latter  bad  ah  initio  {Mitchell,  1863,  4  Irv.  257;  Buist, 
1865,5  Irv.  210;  Croshie,  1866,  4  M.  803;  Stevenson,  1879,4  Coup.  196; 
Mathicsun,  1885,  5  Coup.  582;  Macintosh,  1886,  1  White,  218;  Lundic, 
1894,  1  Adam,  342 ;  Hastie,  1804,  1  Adam,  505 ;  and  Jameson,  1896,  4 
S.  L  T.  No.  57).  An  amendment,  when  allowed,  ought  to  be  made  upon 
the  principal  complaint  at  once  and  at  the  sight  of  parties.  It  is  authenti- 
cated by  the  signature  or  initials  of  the  judge  or  the  Clerk  of  Court  (27  & 
28  Vict.  c.  53,  s.  5).    See  A.MENDirENT  of  the  Libel. 

(3)  Ahandonment  of  Proceedings. — If  the  complaiuer  desires  to  abandon 
the  proceedings,  he  may  ask  leave  of  the  Court  to  withdraw  the  com- 
plaint {Bole,  1883,  5  Coup.  350;  Gallacher,  1886,  1  White,  130);  or 
he  may  move  the  Court  to  desert  the  diet  either  pro  loco  ct  tcmparc  or 
simpliciter,  e.g. : — 

Inverness,  26th  August  1896.— The  complaiuer  respectfully  moves  the  Cmirt  to  desert 
tlie  diet  pro  loco  et  tempore.  A.  B.,  I'.-F. 

Inverness,  -ICifh  Aurjust  1896.— The  SherifT-Substitute,  in  respect  of   the  foregoing 
minute,  deserts  the  diet  pro  loco  et  tempore.  C.  D. 

This  step  puts  an  end  to  the  original  complaint  and  warrant;  and  if  there 
are  to  be  further  proceedings,  a  fresh  complaint  must  be  prepared  and  a 
new  warrant  obtained  {Collins,  1887,  1  White,  482),     Renewed  proceedings 
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cannot  be  instituted  if  the  examination  of  a  witness  on  the  merits  in  the 
first  complaint  had  been  begun  before  the  diet  was  deserted.  See  Diet, 
Desertion  of. 

(4)  Adjournment  of  Hearing. — Except  on  the  requisition  of  a  respondent 
apprehended  {vide  IV.  (1)  supra),  no  adjournment  takes  place  unless  the 
Court  thinks  fit  to  order  it  (27  &  28  Vict.  c.  53,  s.  12  ;  Bohcrtson,  1869, 
1  Coup.  348 ;  Haining,  1893,  1  Adam,  86).  A  motion  for  adjournment  is 
an  appeal  to  the  discretion  of  the  Court,  and  may  be  granted  on  any 
ground  wliich  the  Court  thinks  reasonable  and  proper,  or  may  be  refused 
{Bruce,  1861,  24  D.  184;  Carrulhers,  etc.,  1867,  5  Irv.  398;  Dunsmore, 
1896,  4  S.  L.  T.  No.  207).  In  particular,  the  diet  may  be  adjourned 
when  an  objection  has  been  taken  to  the  complaint  in  respect  of  a 
defect  or  variance  which  appears  to  the  Court  to  have  deceived  or 
misled  the  respondent  (27  &  28  Vict.  c.  53,  s.  5).  An  adjournment 
should  be  offered  in  all  cases  where  a  material  alteration  of  the  com- 
plaint is  allowed  (JacJcson,  1867,  5  Irv.  409;  Mcdhcson,  1885,  5  Coup. 
582).  Every  adjournment  must  be  to  a  specified  place  and  date,  and 
noted  in  the  record  by  a  valid  minute  signed  by  the  judge,  except  when 
the  Court  rises  for  a  short  interval,  to  resume  the  same  day  (27  &  28  Vict. 
c.  53,  s.  5,  and  Sched.  H;  Frasers,  1852,  1  Irv.  1 ;  M'Intijrc,  1876,  3  Coup. 
298  ;  Armour,  1886,  1  White,  58;  M'Lean,  1895,  1  Adam,  564;  M' Arthur, 
1896,  2  Adam,  151).  One  Justice  of  the  Peace,  without  the  presence  or 
concurrence  of  others,  may  adjourn  the  Court  (27  &  28  Vict.  c.  53, 
ss.  12  and  21 ;  Carruthcrs,  1867,  5  Irv.  398).  In  the  event  of  an  adjournment 
being  granted,  no  further  notice  of  the  adjourned  diet  is  given  to  the  parties 
and  witnesses,  if  they  are  present ;  but  if  the  respondent  is  absent,  the 
Court  may  in  its  discretion  appoint  intimation  to  be  made  to  him  {ib.  s.  7). 
If  the  hearing  is  adjourned  when  the  respondent  has  been  brought  into 
Court  upon  a  warrant  of  apprehension,  warrant  may  be  granted  to  detain 
him  in  prison  until  the  period  to  which  the  hearing  is  adjourned,  or  until 
he  finds  sufficient  caution  to  appear  at  all  future  diets  of  the  Court  {ih. 
s.  12,  and  Sched.  H,  No.  2);  but  if  the  adjournment  is  granted  upon  his 
requisition,  the  Court  may  simply  appoint  him  to  attend,  under  a  suitable 
penalty  (44  &  45  Vict.  c.  33,  s.  9  (3)). 

(5)  Witnesses. — If  a  person  cited  as  a  witness  by  a  warrant  neglects  or 
refuses  to  appear,  and  no  just  excuse  is  offered  on  his  behalf,  the  Court  may 
issue  a  warrant  for  his  apprehension  {ib.  s.  10,  and  Sched.  E  (2));  and  it 
may  also  summarily  punish  for  contempt,  by  imprisonment  or  fine  (such 
punishment  not  exceeding  what  it  would  be  entitled  to  award  in  case  of 
conviction  upon  the  complaint),  any  witness  who  wilfully  fails  to  attend 
after  being  duly  cited,  refuses  to  be  sworn  or  examined  on  affirma- 
tion, or  refuses  to  answer  a  question  or  produce  a  document  allowed  or 
required  by  the  Court  {ib.  s.  10).  A  separate  complaint  may  be  instituted, 
in  the  judicatory  before  which  he  was  cited,  for  the  prosecution  of  an 
absent  witness  {Petrie,  1889,  2  White,  358). 

V.  Appeal. — No  conviction  or  judgment,  in  pursuance  of  the  Summary 
Jurisdiction  Acts,  can  be  quashed  for  want  of  form,  and  no  warrant  of 
imprisonment,  warrant  for  poinding  and  sale,  or  extract  judgment,  is  held 
void  by  reason  of  any  defect  of  form  therein,  provided  it  is  therein 
mentioned,  or  may  be  inferred  therefrom,  that  it  is  founded,  or  has  pro- 
ceeded on,  a  conviction,  and  there  is  a  valid  conviction  to  sustain  it 
(27  &  28  Vict.  c.  53,  s.  34).  See  Advocation  ;  Appeal  to  High  Court  of 
Justiciary  ;  Appeal  to  Circuit  Court  ;  Appeal  to  Quarter  Sessions  ; 
Exchequer  Court  ;  and  Suspension. 
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VL  Execution  oI'  S/-xt/-xc/-. — Execution  may  proceed  either  upon 
the  judgment  or  warrant  itself,  or  upon  an  extract  issued  as  nearly  as  may 
be  in  the  form  of  Schedule  K,  N<j.  0,  and  signed  by  the  Clerk  of  Court 
(27  &  28  Vict.  c.  53,  s.  18).  The  judgment  may  be  enforced  without  the 
authority  or  concurrence  of  the  prosecutor  in  the  original  complaint 
{Murtuii,  18G7,  5  Irv.  35G).  The  presence  of  the  respondent  is  not 
necessary  after  conviction,  when  any  further  warrant  has  to  be  obtained 
or  procedure  taken ;  and  the  forms  in  Schedule  K  may  Ijc  adapted  to  suit 
such  warrants  or  procedure  (27  &  28  Vict.  c.  53,  s.  20).  Warrants  after 
conviction  in  the  Justice  of  Peace  Court  may  be  signed  by  one  Justice,  who 
need  not  have  been  present  at  the  hearing  of  the  complaint  {ib.  s.  21). 
When  the  judgment  authorises  execution  by  arrestment,  poinding  and  sale, 
and  imprisonment,  the  warrant  of  imprisonment,  in  default  of  payment  or 
recovery,  cannot  be  enforced  until  after  the  expiration  of  the  period 
allowed  for  execution  {ih.  s.  18  (6),  and  Sched.  K,  No.  6).  A  warrant  of 
arrestment,  or  of  poinding  and  sale,  must  be  executed  by  an  officer  of  Court 
{ih.)  The  latter  warrant  is  executed  in  the  manner  provided  by  the  Small 
Debt  (Scotland)  Acts,  1837  to  1889  (7  Will.  iv.  and  1  Vict.  c.  41 ;  16  &  17 
Vict.  c.  80 ;  52  &  53  Vict.  c.  26) ;  provided  that,  in  place  of  the  customary 
notice  of  sale,  every  sale  has  to  be  advertised  in  some  newspaper  circulating 
in  the  place  of  sale  on  the  day  of  sale,  or  within  three  days  preceding 
(44  &  45  Vict.  c.  33,  s.  8  (2)).  No  sale  is  to  be  made  unless  the  goods  are, 
at  the  appraised  value,  sufficient  to  satisfy  the  sums  decerned  for  and  the 
expenses  of  the  poinding  and  sale  (27  &  28  Vict.  c.  53,  s.  19).  If_  the 
officer  is  unable  to  find  sufficient  goods,  he  reports  to  the  Court  in  a 
statutory  form,  and  warrant  of  imprisonment  in  terms  of  the  con\-iction  is 
obtained  and  executed  {ih.  Sched.  K,  Nos.  4,  5,  and  6 ;  44  &  45  Vict.  c.  33, 
s.  8  (1)).  A  sentence  or  decree  for  a  pecuniary  penalty  or  expenses  may 
be  enforced  beyond  the  jurisdiction  of  the  Court  which  pronounced  it,  after 
endorsation  at  the  place  of  execution,  where  it  may  be  executed  l;)y  an  officer 
either  of  the  issuing  or  endorsing  jurisdiction  (11  Geo.  iv.  and  1  Will.  iv. 
c.  37,  s.  8 ;  27  &  28  Vict.  c.  53,  s.  9).  A  Sheriffs  warrant  is  endorsed  by  a 
Sheriff  Clerk,  and  that  of  any  other  Court  by  a  magistrate  having  juris- 
diction, who  adds  his  official  designation,  e.g.  "  One  of  Her  ^Majesty's 
Justices  of  the  Peace  for  the  County  of  Perth." 

[Spens,  Jurisdiction  and  Punishments  of  Summary  Criminal  Courts, 
1875;  Moncreiff,  Revieiv  in  Criminal  Cases,  1877;  Pienton,  Procedure  and 
Appeal  in  Summary  Criminal  Cases,  1890 ;  Macdonald,  Practical  Treatise 
on  the  Criminal  Law  of  Scotland,  1894;  Chisholm,  Barclays  Justice's  Digest, 
1894;  Brown,  Principles  of  Summary  Criminal  Jurisdiction,  1895.] 


Criminal  Responsibility.— See  Jurisdiction  (Criminal); 
Age  ;  Crime  {Nonajc) ;  LNs.\_N'iTr. 

Croft— Crofters'  Holcling^s  (Scotland)  Acts,  1886, 
1887,  and   1888  (49  .^  50  Vict.  c.  29;  50  Oc  51  VicL.  c.  24;  51  lic  52 

A'ict.  c.  63). 

Application  of  Acts. 

The  Acts  apply  (s.  19)  t©  such  portions  of  the  seven  counties  of  Argyll, 
Inverness,  Eoss,  Cromarty,  Sutberland,  Caithness,  and  Orkney  and  Shetland, 
as  the  "  Crofters  Commission,"  created  by  the  Act,  shall  determine  to  be 
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crofting  parishes  or  aggregates  of  crofting  parishes  ;  and  one  of  the  first 
duties  of  the  Commission  was  to  ascertain  and  define  these  districts.  In  the 
result,  nearly  all  the  parishes  in  the  counties  named  have  been  found  to  be 
crofting  parishes. 

A  crofter  is  (s.  34)  "any  person  who,  at  the  passing  of -the  Act,  is  tenant 
of  a  holding"  (being  araltle  or  pasture  land  other  than  garden  ground) 
"from  year  to  year,  who  resides  on  his  holding  (see  Livingstone,  1891,  18  E. 
735,  as  to  what  constitutes  residence),  the  annual  rent  of  which  does  not 
exceed  thirty  pounds  in  money,  and  which  is  situated  in  a  crofting  parish, 
and  the  successors  of  such  person  in  the  holding  being  his  heirs  or  legatees." 

A  crofting  parish  (s.  34)  is  one  in  which  there  are  crofters,  and  in  which 
the  crofters  have,  within  the  last  eighty  years,  had  holdings  consisting  of 
arable  land,  with  a  right  of  pasturage  in  common  with  one  another. 

The  Act  contains  certain  provisions  in  favour  of  a  class  other  than  the 
crofters,  who  are  termed  "  cottars."  A  cottar  (s.  34)  is  either  "  the  occupier 
of  a  dwelling-house  situate  in  a  crofting  parish,  with  or  without  land,  who 
pays  no  rent  to  the  landlord " ;  or  "  the  tenant  from  year  to  year  of  a 
dwelling-liouse,  situated  in  a  crofting  parish,  who  resides  therein,  and  who 
pays  to  huidlord  therefor  an  annual  rent  not  exceeding  six  pounds  in  money, 
whether  with  or  without  garden  ground,  but  without  arable  or  pasture 
land." 

The  former  class  of  cottars  are  simply  srpiatters  who  have  settled  down 
and  built  themselves  houses  on  mere  tolerance  by  the  landlord.  The  latter 
class  are  those  who  are  tenants  of  houses  without  land. 

It  will  1)0  observed  that,  whilst  the  Act  applies  to  all  cottars,  it  applies 
to  those  crofters  only  and  their  successors  in  title  who  are  in  possession  of 
holdings  at  the  date  of  the  passing  of  the  Act.  A  tenant  who  takes  a  new 
holding  suljsequent  to  the  passing  of  the  Act  is  not  a  crofter  within  tlie 
meaning  of  the  Act,  and  can  claim  no  benefit  under  the  Act. 

It  often  happens  that  a  number  of  crofts  are  let  along  witli  a  large  farm, 
and  the  crofters  pay  their  rent  not  to  the  proprietor,  but  to  the  principal 
tenant  or  middleman.  These  crofters  do  not  enjoy  the  benefit  of  the  Act 
{Livingstone,  1891,  18  E.  735 ;  Dalglcish,  1895,  22  E.  646). 

Security  of  Tenure. 

The  Act  (s.  1)  gives  to  tlie  crofter  a  perpetual  tenure,  subject  to  the 
fulfilment  of  certain  conditions  (s.  7),  and  defeasible  at  any  time  in  the 
option  of  the  crofter  on  liis  giving  one  year's  notice  to  the  landlord.  So  long 
as  the  necessary  conditions  are  fulfilled,  the  landlord  cannot  remove  the 
crofter  from  the  holding.  These  conditions  are,  tliat  tlie  crofter  shall 
not — 

(1)  Fail  to  pay  his  rent. 

(2)  Attempt  to  assign  his  tenancy. 

(3)  Persistently  cause  dilapidation  of  l)uildings,  or  deterioration  of  soil. 

(4)  Subdivide  (see  Abinger,   1888,  15  E.  598)  or  sublet  his  holding,  or 

erect   additional   dwelling-houses   thereon,  without  the  landlord's 
consent. 

(5)  Persistently  violate  any  reasonable  written  agreement  with  reference 

to  the  holding. 

(6)  Become   notour   bankrupt,   or  grant   a   trust   deed   for   behoof    of 

creditors  (the  right  to  the  tenancy  does  not  pass  to  the  trustee  in 
bankruptcy— J/'isTm^zV,  1894,  22  E.  45). 

(7)  01)struct  the  landlord  in  the  exercise  of  any  of  the  proprietary  rights 

specially  reserved  to  him  by  the  Statute. 
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(8)  Open  a  public-liuuse  on  his  holding  witliout  the  consent  of  the 
landlord. 

Notwithstanding  fullilnient  of  the  foregoing  conditions,  the  crofter  may 
(s.  2)  be  removed  from  the  whole  or  a  juirt  of  his  holding  on  such  terms  as 
to  compensation  as  the  Crofters  Commission  siiall  fix,  if  tlie  landlord  satisfy 
the  Commission  that  he  desires  to  resume  the  whole  or  part  of  the  holding 
for  some  reasonable  purpose,  having  relation  to  the  good  of  the  holding  or  of 
the  estate. 

The  crofter  cannot  be  removed  for  non-payment  of  rent  until  one  year's 
rent  is  due  (s.  3).  In  that  case  he  is  liablu  to  be  removed  in  the  manner 
provided  by  sec.  27  of  the  Agricultural  Holdings  (Scotland)  Act,  1883, 
viz.:  By  an  action  of  removing  before  the  Sherifl"  against  the  crofter,  con- 
cluding for  his  removal  from  the  holding  at  the  term  of  Whitsunday  or 
Martinmas  next  ensuing  after  the  action  is  brouglit.  This  irritancy  may  be 
purged  by  payment  of  the  rent,  or  by  finding  caution  for  it  and  for  one 
year's  rent  further. 

When  two  years'  rent  of  the  holding  is  due  and  unpaid,  or  when  the 
crofter  has  broken  any  other  of  the  statutory  conditions,  he  is  liable  to  be 
removed  in  the  manner  provided  by  sec.  4  of  the  Act  of  Sederunt  of  14th 
December  1756,  viz.:  By  an  action  for  declarator  of  irritancy  and  summary 
removing  before  the  Sheriif.  This  irritancy  can  be  purged  only  by  payment 
of  the  arrears  in  full,  when  the  failure  in  payment  of  rent  is  the  ground  of 
action.  In  the  other  cases,  being  analogous  to  a  conventional  irritancy  in  a 
lease,  the  irritancy  cannot,  it  is  thought,  be  purged  at  all. 

Fair  Rent. 

The  rent  (s.  4)  annually  payable  by  the  crofter,  under  the  permanent 
tenure  conferred  upon  him  by  the  Act,  is  to  be  the  same  as  the  rent  payable 
by  him  for  the  year  from  Whitsunday  1886  to  Whitsunday  1887.  This 
rent  may,  however,  be  altered  in  the  future  in  either  of  two  ways :  (1)  The 
landlord  and  the  crofter  may  voluntarily  agree  to  alter  the  amount  of  the 
rent  (s.  5).  (2)  Either  the  landlord  or  the  crofter  may  apply  to  the  Com- 
mission to  fix  the  "fair  rent"  to  be  paid  by  the  crofter  for  the  hold- 
ing (s.  6).  , 

In  fixing  the  amount  of  the  fair  rent,  the  Commission  are  to  take  into 
account  all  the  circumstances  of  the  case,  holding,  and  district,  and  par- 
ticularly any  permanent  or  unexhausted  improvements  on  the  holding,  and 
suitable  thereto,  which  have  been  executed  or  paid  for  by  the  crofter  or  his 
predecessors  of  the  same  family. 

The  rent  fixed  by  the  Commission  is  to  be  tlie  rent  payaltle  by  the 
crofter  as  from  the  first  term  of  Whitsunday  or  ]\Iartinmas  after  the  date 
when  the  rent  is  fixed  (s.  6,  subsecs.  2  and  3) ;  but  in  case  the  fair  rent  fixed 
by  the  Commission  is  less  than  the  rent  the  crofter  has  hitherto  paid,  tiie 
reduction  is  to  draw  back  to  the  date  of  the  notice  of  application  to  fix  the 
fair  rent. 

When  an  application  to  fix  a  fair  rent  has  l^ecn  presented  to  the 
Commission,  they  may  (s.  6,  subs.  4)  pronounce  an  order  which  will  have 
the  effect  of  sisting  proceedings  depending  in  any  Court  for  the  removal  of 
the  crofter  for  non-iiayment  of  rent  until  the  application  is  finally  deter- 
mined, and  tliat  upon  such  terms  as  to  payment  of  rent  or  otherwise  as  they 
shall  think  fit.  Tlie  Commission  are  also  empowered  (50  &  51  Vict.  c.  24, 
s.  2)  to  prohibit  the  sale  of  the  crofter's  effects  under  proceedings  for 
recovery  of  rent,  until  the  application  to  fix  a  fair  rent  has  been  dis- 
posed of. 
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Arrears. 

The  provision  above  noticed  with  reference  to  the  sistiug  of  an  action 
of  removal  for  non-payment  of  rent  is  explained  l>y  the  succeeding  one 
(s.  6,  subs.  5),  which  gives  to  the  Commission  absolute  powers  of  dealing 
with  the  arrears  iipon  any  holding  for  which  they  are  called  to  fix  a  fair 
rent.  After  considering  the  whole  circumstances  of  the  case,  the  Com- 
mission may  either  wipe  out  all  the  arrears,  or  reduce  them,  or  determine 
that  they  shall  lie  paid  in  full  ;  and  they  may  diiect  whether  they  are  to 
be  paid  in  one  payment  or  by  instalments,  and  the  date  or  dates  at  which 
they  shall  be  paid.  The  jurisdiction  of  the  Courts  of  law  to  grant  decree 
for  arrears  is  not  suspended  by  this  provision  (Frascr,  1886,  14  R.  181). 

Succession  and  Bequest. 

It  is  implied  in  the  interpretation  of  the  word  "  crofter  "  (s.  34),  that  in 
default  of  bequest  the  right  to  the  permanent  tenancy  of  the  holding  at  a 
fair  rent  created  by  the  Statute  is  to  descend  to  the  crofter's  heir-at-law 
(s.  19).  In  the  event  of  the  heirs-at-law  l)eing  heirs-portioners,  the  eldest 
is  to  succeed  without  division.  By  tlie  Agricultural  Holdings  Act,  power 
was  given  to  the  tenant  to  bequeath  his  lease.  A  similar  power  (s.  16)  is 
conferred  upon  the  crofter  with  reference  to  the  right  to  his  holding.  The 
privilege  conferred  upon  the  crofter  is  more  limited,  however,  than  that 
given  to  the  agricultural  tenant,  for  the  crofter  can  Ijequeath  his  tenancy 
only  to  a  member  of  his  own  family ;  "  that  is,  his  wife  or  any  person  who, 
failing  nearer  heirs,  would  succeed  to  him  in  case  of  intestacy  "  (see  M'Lean, 
1891,  18  E.  885,  and  Mackenzie,  1894,  21  E.  427).  The  other  provisions 
with  reference  to  this  matter  are  similar  to  those  contained  in  the  Agricul- 
tural Holdings  Act.  As  security  against  liaving  an  ol)jectional)le  crofter 
thrust  upon  him,  an  opportunity  is  to  be  afforded  to  the  landlord  to  state 
before  the  Sheriff  any  objection  he  may  entertain  against  receiving  the 
legatee  as  a  crofter ;  and  in  the  event  of  the  Sheriff,  whose  decision  in  the 
matter  is  final  (see  Mackenzie,  1894,  21  E.  427),  being  satisfied  that  the 
objection  is  a  reasonable  one,  the  bequest  is  to  be  null.  Tlie  decision 
whether  a  ground  of  objection  is  reasonaljle  is  one  in  which  the  Sheriff 
must  exercise  a  fair  discretion.  Where  the  right  to  the  holding  descends 
Ijy  succession  or  bequest  to  a  relative  more  remote  than  a  brother  or  a 
grandson  of  the  deceased,  the  landlord  may  represent  to  the  Sheriff  that 
the  holding  ought  to  be  used  for  the  purpose  of  eidarging  the  holdings  of 
neighbouring  crofters;  and  in  case  the  Sheriff  shall  so  determine,  the 
succession  or  bequest  is  to  lapse,  the  heir  or  legatee  being  entitled,  however, 
to  compensation  for  unexhausted  improvements  on  the  holding.  Power  is 
given  to  the  Commission  to  enforce  the  allocation  of  land  so  taken  from  the 
heir  or  legatee  among  the  neighljouriug  crofters,  should  the  landlcjrd  fail  to 
carry  this  into  effect  himself. 

Nature  of  Crofter  s  Tenure. 

The  right  conferred  upon  the  crofter  by  the  provisions  above  explained 
is  declared  (s.  19)  to  be  equivalent  to  a  lease.  In  reality,  however,  the 
right  is  one  altogether  sui  generis  and  new  to  our  law,  containing  elements 
and  conditions  incompatil)le  with  the  contract  of  lease  or  of  feu,  or  any 
other  contract  known  to  our  law  (see  McccDonald,  1894,  21  E.  900,  where 
it  was  held  that  crofters  are  not  heritors,  or  as  such  entitled  to  call  upon 
neighboiu-s  to  concur  in  erecting  march  fences).  The  crofter  and  his  heirs 
are  to  have  a  permanent  right  to  the  agricultural  use  of  the  holding, 
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defeasible  at  any  time  at  the  crofter's  pleasure,  and  subject  to  certain 
statutory  irritancies,  but  witlmut  })(i\ver  of  alienation  zn^e?'  vivos,  or  mortis 
causa,  save  to  meniljcrs  of  testator's  own  family,  (jr  of  division  or  subletting, 
and  the  rent  is  to  lie  fixed,  in  default  of  agreement,  every  seven  years  by  a 
statutory  public  triljunal. 

Compensation  for  Permanent  Improvements. 

On  liis  renunciation  of  tenancy  or  removal  from  Ids  holding,  the  crofter 
is  to  be  entitled  (s.  8)  to  compensation  for  any  permanent  improvements 
suitable  to  the  holding,  and  executed  or  paid  for  l)y  himself  (jr  his  pre- 
decessors of  the  same  family  whilst  under  no  written  oljligation  t<j  the 
landlord  to  make  them.  "  Permanent  improvements  "  are  enumerated  in 
the  Schedule  to  the  Act.  They  include  most  of  the  improvements  enumerated 
in  Parts  L  and  II.  of  the  Schedule  to  the  Agricultural  Holdings  Act. 
Under  the  latter  Act,  in  order  to  entitle  the  tenant  to  compensation  for 
improvements  enumerated  in  Part  I.  of  the  Schedule  thereto,  the  written 
consent  of  the  landlord  to  the  execution  of  the  improvement  is  necessary, 
whilst  the  improvement  specified  in  Part  II.  requires  certain  notices  to 
found  a  claim.  The  necessity  alike  for  the  consents  and  the  notices  is 
superseded  by  the  more  general  provisions  of  the  present  Act. 

A  similar  privilege  in  regard  to  compensation  iov  permanent  improve- 
ments is  provided  (s.  9)  to  cottars  who  pay  rent,  but  the  cottar  who  pays 
no  rent  is  to  be  entitled  to  compensation  only  when  he  is  removed  by  the 
landlord,  nr»t  when  he  himself  removes  voluntarily. 

Impi'ovements  are  to  be  valued  (s.  10)  at  such  sum  as  represents  their 
value  to  an  incoming  tenant,  under  deduction  of  the  value  of  any  assistance 
or  consideration  allowed  by  the  landlord  to  the  crofter  for  making  the 
improvement,  and  of  any  deteriorations  permitted  or  committed  by  the 
tenant  during  the  last  four  years. 

The  Act  makes  no  provision  for  the  ascertainment  of  the  amount  of 
compensation  to  be  awarded  under  these  sections.  It  is  provided  (s.  31) 
that  where  compensation  for  improvements  is  sought  under  the  Agricultural 
Holdings  Act,  tlie  improvements  are  to  l)e  valued  by  the  Crofters  Commis- 
sion, unless  the  parties  otherwise  agree.  The  last  item  in  the  enumeration 
of  permanent  improvements  in  the  Schedule  is :  "  All  other  improvements 
which,  in  the  judgment  of  the  Crofters  Commission,  shall  add  to  the  value 
of  the  liolding  to  an  incoming  tenant."  From  these  two  indications,  it  may 
perhaps  be  gathered  that  it  was  intended  that  the  amount  of  compensation 
for  permanent  improvements  under  this  Act  should  l)e  ascertained  by  the 
Crofters  Commission.  But  that  has  not  been  so  pro^'ided ;  and  as  the 
Commission  are  a  statutory  body  with  strictly  defined  powers  and  duties, 
it  is  incompetent  for  them,  save  of  consent,  to  entertain  any  claim  for 
compensation  for  improvements  under  sees.  8—10  of  this  Act.  The  claimant 
must  therefore  have  recourse  to  the  ordinary  Courts  of  law,  which  again 
must  remit  to  the  Crofters  Commission  in  case  any  claim  is  made  under 
the  last  item  in  tlie  Schedule.  Tlie  notices  of  claim  prescribed  by  the 
Agricultural  Holdings  Act  are  not  here  necessary,  but  these  notices  are 
still  required  when  a  claim  is  made  by  a  crofter  under  the  latter  Act. 

Enlargement  of  Holdings. 

The  Commission  is  empowered,  at  any  time  within  five  years  from  the 
passing  of  the  Act,  to  assign  available  lauil  to  crofters  for  the  enlargement 
of  their  holdings  (ss.  11,  12,  13,  14,  15,  21,  and  22).  It  is  provided  that 
any  five  or  more  crofters  resident  on  neighboming  lioldings,  in  case  the 
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landlord  or  landlords  refuse  to  let  them  available  land  which  they  are 
willing  to  take  on  reasonable  terms  for  enlarging  their  holdings,  may  apply 
to  the  Commission,  setting  forth  these  facts.  In  considering  this  applica- 
tion, tlie  Connnission  is  to  ascertain  where  the  responsibility  fur  the  small 
size  of  the  holdings  rests,  and  to  give  such  effect  to  the  result  of  that 
inquiry  as  to  them  seems  proper.  In  some  cases,  crofters  have  been 
deprived  of  their  grazing  grounds  within  recent  memory ;  in  other  cases, 
tlie  small  size  of  the  present  holdings  is  due  to  subdivision  and  over- 
crowding upon  the  part  of  the  crofters  themselves,  often  in  disregard  of 
estate  regulations. 

Before  giving  additional  land  to  the  crofters,  the  Commission  must  be 
satisfied  (s.  12) — 

(1)  That  there  is  available  land  which  the  landlord  refuses  to  give  on 

reasonable  terms ;  and  in  considering  what  are  reasonable  terms, 
the  Commission  is  not  to  have  regard  to  the  fact  that  the  landlord 
might  get  more  than  the  agricultural  value  by  letting  the  land 
for  sporting  purposes. 

(2)  That  the  applicants  are  willing  and  able  to  pay  a  fair  rent,  and 

properly  to  stock  and  cultivate  the  holding. 

On  being  satisfied  on  those  points,  the  Commission  may  make  an  order 
which  will  have  the  effect  of  adding  additional  land  to  tlie  holdings  of  the 
applicants,  or  of  one  or  more  of  them,  at  a  fair  rent,  and  upon  such  terms 
and  conditions  as  the  Commission  shall  consider  just. 

Land  is  not  to  be  deemed  available  for  the  purpose  of  enlarging  crofters' 
holdings  under  the  Act  (s.  13)  which — 

(1)  Does  not  lie  contiguous  or  near  to  the  holdings  of  the  crofters 

making  application,  or  does  not  belong  to  the  landlord  or 
landlords  of  these  crofters. 

(2)  Is  subject  to  a  lease  for  a  term  of  years  entered  into  before  the 

conmiencement  of  the  Act  (not  being  a  lease  for  sporting  pur- 
poses), unless  the  landlord  and  the  tenant  of  the  land  both 
consent  to  its  assignment  to  the  crofters. 

(3)  Forms  part  of  any  garden,  policy,  park,  or  wood. 

(4)  Forms  part  of  any  farm,  unless  the  annual  value  of  the  same  is 

above  £100,  and  the  Commission  are  satisfied  that  no  damage 
will  be  done  to  the  letting  value  of  the  remainder  by  assigning  a 
part  to  the  crofters,  wliicli  part  so  assigned  must  not,  however, 
exceed  a  certain  prescribed  proportion  of  the  value  of  the  whole 
farm. 

(5)  Is  arable  land  or  improved  pasture  in  the  innnediate  vicinity  of  a 

residence  or   farm-steading,  or   which  cannot   be  taken  without 
substantially  impairing  the  amenity  of  such  residence  or  farm- 
steading. 
(G)  Is  let  as  a  deer  forest,  and  the  appropriation  of  which  to  the  use  of 
the  crofters  would  seriously  impair  the  use  of  the  remainder  as 
a   deer   forest,  and  act  injuriously  upon  the  prosperity  of   the 
inhabitants  of  the  district. 
The  Act  makes  no  provision  for  the  adjustment  of  the  relations  of  land- 
lord and  tenant  where  part  of  a  farm  under  an  existing  lease  is  assigned  to 
crofters  (see  TrailVs  Trs.,  1890,  17  E.  1 115). 

The  Commission  are  not  to  entertain  an  application  for  the  enlargement 
of  holdings  to  the  effect  of  raising  the  annual  value  of  the  applicants'  hold- 
ings to  a  higher  amount  than  £15  each  (subs.  5). 

Instead  of  giving  to  each  crofter  applicant  a  bit  of  additional  land  for 
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liiniself,  the  Coiniuission  may  (s.  12)  assign  to  a  body  of  crofters  a  piece  of 
land  with  rights  of  coiinuon  piisturage  anujng  themselves.  The  Ci^mmissioii 
may  also,  in  dealing  with  applications  for  the  enlargement  of  holdings, 
admit  the  applicants  to  a  share  ()f  rights  of  common  pasturage  enjoyed  hy 
other  crofters.  In  these  cases  it  is  thought  no  crofter  can  get  a  more  valu- 
able right  of  pasturage  than  will  raise  the  annual  value  of  his  tenancy 
above  £15  ^><r  annum. 

Where  land  is  assigned  by  the  Cummissiun  f(jr  the  enlargement  of 
crofters'  holdings,  the  Commission  may  (s.  21)  make  such  orders  and 
ilirections  as  to  the  erection  and  maintenance  of  the  fencing  of  this  land, 
and  the  cost  of  the  same,  as  they  shall  tliink  just,  regard  being  had  to  the 
advantage  accruing  to  the  several  parties  interested  from  the  fencing  of 
the  land. 

In  the  event  of  the  land  taken  for  the  enlargement  of  crofters'  lioldin2s 
being  let  on  lease  at  the  time  for  sporting  purposes,  the  Conimi.ssion  are 
(s.  14)  to  determine  what  reduction  of  rent,  if  any,  the  sporting  tenant  is 
to  receive  in  respect  of  the  appropriation  of  the  land  for  crofting  purposes ; 
])ut  there  is  no  corresponding  provision  for  the  case  where  land  let  on  an 
agricultural  lease,  entered  into  subsequent  to  the  passing  of  the  Act,  is 
taken  for  the  enlargement  of  crofters'  holdings. 

The  Crofters  Commission. 

Provision  is  made  (s.  17)  for  the  appointment  of  a  Commission  for  the 
administration  of  the  Act,  consisting  of  three  members,  of  whom  one  must 
be  al)le  to  s})eak  the  Gaelic  language,  and  one  must  be  a  member  of  the 
Scottish  l)ar  of  not  less  than  ten  years'  standing.  The  Commission,  suliject 
to  the  direction  of  the  Secretary  for  Scotland,  are  to  hold  sittings  in  the 
districts  to  which  the  Act  applies,  and  they  are  empowered  to  appoint 
officers,  including  valuers,  assessors,  clerks,  and  other  subordinates,  for  their 
assistance  in  the  due  administration  of  the  Act. 

Powers  and  Duties  of  Commission. 

The  following  is  a  summary  of  the  matters  intrusted  to  the  Commission 
by  the  Statute,  and  the  powers  conferred  upon  them : — 

The  determination  whether  any  written  condition  signed  by  tlie  crofter 

for  the  protection  of  the  interest  of  the  landlord  or  of  neighbouring 

crofters  is  reasonable  (s.  1). 
The  autliorisation  of  the  resumption  of  crofters'  holdings  by  the  land- 
lord, and  the  determination  of  the  conditions  of  the  same  (s.  2). 
The  fixing  of  the  fair  rent  (s.  6). 
The  sisting  of  proceedings  for  removal  of  crofter,  or  sale  of  his  effects, 

pending  the  determination  of  the  fair  rent  (ih.  and  s.  2  of  Act  of 

1887). 
The  determination  of  all  questions  with  reference  to  arrears  {ib.). 
The  enlargement  of  crofters'  holdings  (s.  12). 
The  allocation  of  pasturage  among  crofters  {ih.). 
The  preparation  of  scheme  regulating  the  use  by  crofters  of  seaweed, 

peat,  and  thatching  materials  {Uk). 
The  determination  of  the  amount  of  deduction  of  rent  to  be  allowed  to 

sporting  tenant  in  case  laud  is  taken  for  the  enlargement  of  crofters' 

holdings  (s.  14). 
The  assignation  of  holding  to  neighbouring  crofters  where  succession  or 

bequest  annulled  by  Sherifi"  for  that  purpose,  and  landlord  fails  to 

carry  it  out  (s.  IG). 
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The  appointment  of  their  own  officials  (s.  17). 

The  preparation   of   an  annual  report  to  the  Secretary  for  Scotland 

(s.  18). 
The  determination  of  the  areas  to  he  covered  hy  the  Act  (s.  19). 
The  appointment,  where  necessary,  of  assessors  and  valuers  (s^.  -20  and 

21).  •         •       ' 

The  appointment  of  time  and  place  of  hearings,  and  intimation  of  same 

to  parties  interested  (ib.).    *' 
The  inspection  of  the  holding  or  district  (ih.) 
The  making  of  orders  with  reference  to  the  fencing  of  land  given  to 

crofters,  and  the  expense  of  tlie  same  (s.  21). 
The  summary  settlement  of  the  boundaries  of  crofters'  holdings  and 

gra/.ings  {ih.). 
The  summary  settlement  of  any  dispute  as  to  whether  a  person  is  a 

crofter  (ib.).  '  '  ' 

The  delegation  of  their  duties  to  one  or  more  of  their  number  (s,  23  as 

amended). 
The  taking  of  evidence  on  oath  (s.  24). 
The  determination  of  all  questions  of  expenses  of  proceedings  before 

them  (ib.). 
The  use  of  Sheriff  Courts  and  the  services  of  Sheriff  Co  art  officials 

(s.  26). 
The  transmission  to  the  Sheriff  Clerk  of  all  orders  pronounced  by  them, 

with  relative  ^applications  (s.  27). 
The  preparation  and  issue  of  forms  of  application  and  other  forms  of 

procedure  (s.  29). 
The  preparation  of  rules  of  procedure  and  of  a  scale  of  costs  (ib.). 
The  valuation  of  improvements  under  the  Agricultural  Holdings  Act 

(s.  31). 
The  determination  whether  improvements  other  than  those  enumerated 

have  added  to  tlie  value  of  the  holding  (Schedule). 
The  decision  of  the  Commission  upon  all  matters  committed  to  their 
determination  by  the  Act  is  final  (s.  25.  But  see  Dalgleish,  1895,  22  E.  646). 
But  the  question  whether  any  matter  at  issue  is  one  which  has  been  com- 
mitted to  the  Commission  Ijy  the  Act,  and  which  is  therefore  within  tlieir 
competence,  is  one  which  can  be  carried  to  a  Court  of  law.  A  party  who 
thinks  that  the  Commission  are  exceeding  their  powers,  may  stay  their 
proceedings  by  an  interdict,  or  reduce  their  finding. 

Procedure. 

The  Commission  are  authorised  (s.  29)  to  make  rules  for  procedure 
before  themselves,  and  to  frame  and  issue  such  printed  forms  of  application 
and  other  forms  of  procedure  as  they  shall  think  proper.  They  are  further 
empowered  to  prepare  a  scale  of  costs  and  fees,  and  to  make  regulations  as 
to  the  payment  of  the  same.  Eules  and  forms  and  a  scale  of  costs  and  fees 
have  accordingly  been  prepared  and  issued  by  the  Commissioners. 

The  Commission  may  (51  &  52  Vict.  c.  63,  s.  1)  delegate  their  powers 
to  one  or  more  of  their  number,  assisted  by  two  valuers  or  assessors,  but 
any  decision  of  the  Court  so  sitting  is  su])ject  to  review  upon  appeal  to  the 
whole  Commission. 

All  applications  to  the  Commission  arc  to  be  addressed  (s.  27)  to  the 
Crofters  Commission  at  the  office  of  the  Sheriff  Clerk  or  Sheriff  Clerk- 
Depute  of  the  county  or  district,  by  whom  they  are  to  be  forwarded  to  the 
Commission. 
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riovisiou  is  made  (ss.  20  and  21)  lor  iJie  iuLiinalioii  liy  the  Comiiiis- 
sioiioiti  to  the  parties  interested  of  all  a[»plications  to  lix  a  fair  rent,  or  for 
tile  enlargement  of  erofters'  holdings  (see  Daljleisli,  1895,  22  K.  G4G).  The 
time  and  i)laee  oi"  hearing  are  to  be  fixed  hy  the  Commission  and  notified  to 
the  parties.  In  tlealing  with  such  apjjlications,  the  Commission  may  visit 
the  place  t»o,\v^ich  the  ajtplieation  relates,  and  they  may  a ppcjint  assessors 
or  valuers,  specially  (pialiHed  hy  h^eal  knowledge  or  otherwise,  to  assist 
them  in  the  determination  of  any  cause. 

The  Commission  are  empowered  (s.  2G)  to  use  the  Sherilf  Court  rooms 
when  these  are  not  required  l»y  the  Sheritls,  and  they  are  entitled  to  the 
services  of  the  ofticers  of  these  Courts. 

Questions  with  reference  to  the  boundaries  of  crofts  and  crofters'  gi-az- 
ings,  and  any  dis]iute  as  to  wliether  a  person  is  a  crofter  within  the  meaning 
of  the  Act*, -may  be  determined  summarily  liy  the  Commission  (s.  21). 

E\idencc  l)efore  the  Commissiuu  may  be  taken  on  oath  on  the  demand 
of  either  party  (s.  24).  No  power  is  given'  to  the  Conmiission  to  compel 
the  attendance  of  witnesses :  and  should  this  be  necessary,  application  must 
be  made  t(i  a  Court  of  law  for  the  purpose. 

The  Commission  are  empowered  (s.  24)  to  deterndne  all  (piestions  of 
expenses  of  proceedings  before  them. 

Orders  oL  the  Commission,  with  the  applications  upon  which  they  pro- 
ceed, and  otner  proceedings  which  in  the  opinion  of  the  Connnission  ought 
to  Ije  recorded,  are  to  (s.  27)  be  forwarded  l)y  the  Commission  to  the 
Sheriff  Clerk  or  Sherifl'  Clerk  Depute  of  the  county  or  district,  to  be  recorded 
in  a  book  to  be  kept  by  him,  called  the  "  Crofters'  Holding  Book." 

The  Connnission,  not  being  a  Court  of  law,  have  no  power  directly  to 
enforce  their  own  orders.  But  any  order  of  the  Commission,  or  two  of 
their  nmnbei',  acting  as  above  explained,  may  (s.  28)  be  presented  to  the 
Sheriff,  who,  if  satisfied  that  the  procedure  before  the  Commission  has  been 
in  conformity  with  the  provisions  of  the  Act,  and  that  the  order  has  been 
duly  recorded  in  the  Crofters'  Holding  Book,  may  pronounce  decree  in  con- 
formity with  such  order,  upon  which  execution  and  diligence  shall  proceed. 
Tins  duty  of  the  Sheriff  is  ministerial,  and  there  is  no  appeal  (Arrji/ll,  1888, 
16  R  139). 

Holdings  cxcejJtcd  from  Provisions  of  Acts. 

The  provisions  of  the  Act  are  not  to  apply  to  any  holding  or  building- 
let  to  any  employee  of  the  landlord  or  of  his  tenant  during  the  continuance 
of  the  em])loyment  (s.  33).  There  is  a  similar  provision  in  the  Agricultural 
Holdings  Act.  A  further  exception  is  made  by  the  present  Statute  of  all 
holdings  or  l)uildiugs  let,  at  a  nominal  rent  or  without  rent,  as  a  pension  to 
old  servants,  or  on  account  of  old  age  or  poverty.  Finally,  the  Act  is  not 
to  apply  to  holdings  or  buildings  let  to  such  officials  as  clergpnen  or  school- 
masters during  their  tenure  of  office,  or  to  any  innkeeper  or  tradesman 
placed  in  the  district  by  the  landlord  for  the  lienetit  of  the  neighbourhood. 

[Johnston,  Crofters'  HoldiiKjs  Acts ;  llankine  on  Lcas(s\ 
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